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VODBKY  POTTEKY  CoMPANT,  Ecspondcnt,  VS.  H.  E.  HOBNB 

Company,  Appellant. 
February  4 — February  tJk,  1903. 

Sales:    Warranty:    Defects:    New    agreement    uHthout    toarranty: 
Fraudulent  representations. 

1.  After  receipt  and  inspection  of  goods  purchased  the  vendee 

notified  the  vendor  of  defects  therein.  The  vendor  wrote,  pro- 
posing an  adjustment  whereby  all  defective  goods  should  be 
thrown  out  and  those  undamaged  should  be  accepted  under 
the  original  contract  of  sale.  The  vendee  replied,  expressing 
its  belief  that  the  damage  was  greater  than  would  then  appear, 
fixing  a  price  which  it  was  willing  to  give  for  the  goods  and 
take  its  chances  as  to  the  quality,  and  refusing  otherwise  to 
accept  the  goods.  The  vendor  accepted  this  proposal,  the  new 
price  being  considerably  less  than  the  original  one.  Held,  that 
the  original  contract  was,  by  mutual  consent,  rescinded  and 
superseded  by  a  new  contract  at  a  reduced  price  without  war- 
ranty. 

2.  Mere  expressions  of  opinion,  with  the  reasons  therefor,  as  to 

the  extent  of  the  defects,  contained  in  the  vendor's  letter  pro- 
posing an  adjustment,  could  not  be  considered  as  fraudulent 
representations  whereby  the  vendee  was  induced  to  enter  into 
the  new  contract,  since  they  were  followed  by  the  vendee's 
letter  expressing  disbelief  therein,  rejecting  the  proposed 
adjustment,  and  offering  to  pay  the  reduced  price  and  "take 
the  chances." 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  J.  J.  Fbuit,  Circuit  Judge.    Affirmed. 
VoullT— 1 
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Vodrey  Pottery  Ckx  v.  R  E.  Home  Ca  117  Wi&  1. 

Plaintiff,  a  manufacturer,  about  December  31,  1900,  sold 
to  the  defendant,  a  wholesale  dealer,  a  quantity  of  crockery, 
at  the  original  price  of  $1,350.27.  Upon  its  arrival,  about 
January  15,  defendant  found  the  same  characterized  by  a 
defect  known  as  "crazage,"  apparently  consisting  in  very 
small  cracks  appearing  in  the  external  glaze — ^a  trouble 
which,  as  testified  on  behalf  of  defendant,  results  from  bad 
chemical  combination  or  imperfect  firing,  and  which  devel- 
ops more  and  more  if  such  condition  exist.  Defendant  im- 
mediately wrote  the  plaintiff  of  this  fact,  and  sent  some 
samples.  The  plaintiff  replied  promptly^  admitting  the  de- 
fects, and  requesting  careful  inspection  to  be  made,  and  all 
defective  pieces  to  be  thrown  out  and  charged  up  to  it,  to- 
gether with  the  expense  of  inspection.  Thereupon,  on  Janu- 
ary 21,  1901,  the  defendant  wrote,  expressing  its  belief  that 
the  bad  condition  was  greater  than  would  then  appear  by  in- 
spection, and  that  the  injury  to  it  would  be  very  serious  from 
trying  to  handle  such  imperfect  crockery,  and  declaring  that 
it  preferred  to  fix  a  price  which  it  would  pay  for  the  crockery 
and  take  its  chances  on  its  being  profitable  or  unprofitable; 
refusing  otherwise  to  accept  the  consignment  It  fixed  the 
price  which  it  was  willing  to  give.  To  this  proposition  the 
plaintiff  immediately,  on  January  23d,  replied  by  accept- 
ance; the  new  price  being  $305.93  less  than  the  original  in- 
voice. The  defendant  on  February  2d  remitted  $544.34,  and 
on  April  10th,  $250 ;  promising  on  the  last  occasion  to  send 
the  remaining  $250  the  1st  of  May ;  at  the  same  time  declar- 
ing that  the  new  contract  had  turned  out  unprofitably  to  it, 
as  the  crazage  had  already  amounted  to  more  than  the  reduc- 
tion and  it  was  having  new  complaints.  Failing  to  remit  the 
balance  as  promised,  it  refused  plaintiff's  demand  to  pay  it, 
and  suit  was  brought,  laying  the  cause  of  action  upon  the 
-svritten  contract  closed  by  acceptance  of  defendant's  offer  of 
the  reduced  price. 

The  answer  admitted  a  purchase  on  December  81st>  accom- 


24]  JANUARY  TERM,  1908,  8 

Vodrey  Pottery  Ca  ▼.  H.  £.  Home  Ca  117  Wia  t 

panied  by  warranty,  and  subsequent  credit  of  $305.93  on  ac- 
count of  faulty  condition,  and  oounterclaimed  for  breach  of 
the  warranty  of  quality,  resulting  in  damages  aggregating 
some  $1,700. 

At  the  close  of  the  evidence  the  court  directed  a  verdict  for 
the  plaintifiF  for  the  $250  balance,  with  interest;  upon  which, 
after  motion  for  new  trial,  judgment  was  entered,  from  which 
the  defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Martin  Bergh,  and  for  the  respondent  on  that  of  McConnell 
&  Schweizer. 

DoDOE,  J.  We  deem  it  clear  that  the  trial  court  was  right 
in  holding  that  the  only  existing  contract  between  the  par- 
ties was  that  created  by  their  letters  after  the  crockery  had 
been  received  and  examined  by  defendant  and  rejected  as 
not  satisfying  the  earlier  executory  contract  of  purchase.  The 
contract  so  made  by  these  letters  not  only  contained  nothing 
of  express  nor  implied  warranty,  but,  on  the  contrary,  did 
contain  an  express  agreement  on  defendant's  part  to  take  its 
own  chancer  as  to  the  quality  of  the  goods.  Defendant's  man- 
aging officer  had  at  the  time  inspected  them,  discovered  that 
they  were  defective  to  some  extent,  and  anticipated  that  the 
defects  would  increase  with  time  and  further  examination, 
and  so  declares  expressly  in  his  letter  proposing  to  purchase 
them  at  a  specified  price — some  $300  less  than  that  originally 
agreed  upon.  From  this  view  unavoidably  results  the  conclu- 
sion that  plaintifiF  is  entitled  to  recover  the  price  fixed  in  this 
contract,  and  that  the  counterclaim  based  upon  breach  of 
warranty  has  no  foundation,  for  there  was  no  warranty. 
Hence  the  court  correctly  directed  a  verdict  in  favor  of  the 
plaintifiF  for  $250  and  interest,  the  concededly  unpaid  bal- 
ance of  the  contract  prica 

Defendant  devotes  considerable  space  to  discussion  of  the 
law  of  accord  and  satisfaction,  which  is  beside  the  issue.   The 
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letters  make  plain  that>  upon  examination  of  the  goods,  de- 
fendant rejected  them  and  refused  to  receive  them  under  the 
contract  made  about  December  31,  1900,  To  this  plaintiff 
assented,  after  first  proposing  a  method  of  adjustment 
whereby  the  undamaged  goods  should  be  accepted  under  the 
original  bargain.  Thus  the  contract  of  December  31st  was, 
by  mutual  consent,  rescinded,  and  the  goods  were  the  plaint- 
iff's. The  letters  of  January  21st  and  23d  constitute  a  new 
contract  of  sale,  and  upon  that  contract  this  action  is  brought 
and  the  complaint  is  based. 

2.  Error  is  assigned  on  the  refusal  by  the  court  of  an  offer, 
made  first  when  defendant's  manager,  H.  E.  Home,  was  on 
the  stand,  and  amplified  in  writing  after  verdict,  by  consent 
of  court,  to  show  that  defendant  was  induced  by  misrepre- 
sentations contained  in  a  certain  letter  of  January  17,  1901, 
from  plaintiff  to  it,  to  believe  that  only  a  very  small  portion 
of  the  goods  was  subject  to  the  defects  it  had  found  to  exist 
in  some  of  them;  hence,  that  the  so-called  settlement,  or,  as 
we  have  termed  it  above,  the  second  contract  of  purchase  made 
after  the  rejection  of  the  goods  as  not  satisfying  the  first  pur- 
chase, should  be  deemed  rescinded.  It  is  notable  that  there 
is  no  allegation  in  defendant's  answer  that  it  was  induced  to 
enter  into  this  contract  by  fraud,  and  no  issue  in  the  plead- 
ings warranting  the  admission  of  the  evidence  so  tendered; 
but,  apart  from  this  consideration,  an  examination  of  the 
letter  of  January  l7th  satisfies  us  that  there  is  contained 
therein  no  material  statement  of  fact  as  upon  the  knowledge 
of  th^  plaintiff,  upon  which  the  defendant  could  have  relied 
and  been  thereby  induced  into  making  the  compromise.  It 
contains,  at  most,  mere  expressions  of  opinion,  with  the  rea- 
sons therefor.  It  does  not  assert  absence  of  defects  except  in 
goods  from  two  imperfect  kilns,  as  defendant  contends,  but 
merely  the  opinion  that  the  crazage  then  discovered  might  be 
due  to  those  kilns,  because  the  damaged  sample  sent  plaintiff 
appeared  as  if  crazed  in  the  kiln.    Many  other  facts  such  as 
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caansel  now  suggests  as  probably  existing  obviously  could  not 
have  been  within  the  knowledge  of  the  witness  by  whom  proof 
was  offered  to  be  made,  as  the  court  could  see  at  the  time  of 
the  offer.  Apart  from  this,  however,  defendant's  letter  fol- 
lowing that  of  January  I7th  declares  disbelief  in  the  condi- 
tions now  claimed  to  have  been  believed,  and  made  such  dis- 
belief the  ground  for  repudiating  plaintiff's  offer  of  adjustr 
ment  and  insisting  on  repudiation  of  the  goods.  No  error 
was  committed  in  refusing  this  offer  of  proof. 

3.  An  offer  was  made  of  oral  testimony  to  the  effect  that  a 
certain  small  quantity  of  the  original  consignment  was  not 
included  in  the  so-called  oompromisa  The  letters  themselves 
are  sufficiently  plain  to  assure  the  construction  that  the  new 
sale  and  purchase  covered  the  same  and  all  the  goods  shipped 
and  received,  and  the  parol  evidence  tending  to  modify  the 
written  contract  was  properly  rejected. 

We  find  no  error  in  the  record. 

By  the  Court. — ^Judgment  affirmed*. 


BoGEBS,  Appellant^  vs.  John  Week  Lumbbb  Company,  Re- 
spondent. 

Fehmary  4 — February  24,  1903, 

Injunction:  Res  Judicata:  Nuisance:  Reatraininff  erection  of  plan- 
ing mill. 

1.  Denial  of  a  temporary  injunctional  order  does  not  render  the 

question  of  the  sufficiency  of  the  complaint  res  judicata,  upon 
a  subsequent  demurrer. 

2.  An  Industry  or  trade  which  is  not  a  nuisance  per  se  may  be  con- 

ducted In  such  a  manner  or  In  such  $>  place  as  to  be  in  fact  a 
nuisance. 

3.  A  complaint  alleging  that  defendant  has  commenced  to  con- 

struct a  planing  mill  in  a  residence  portion  of  the  city,  within 
ninety  feet  of  plaintiff's  dwelling,  and  that  its  operation  will 
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necessarily  create  a  great  amount  of  steam»  dust,  dirt,  smoke, 
and  noise,  which  will  penetrate  plaintiff's  house  making  it 
necessary  to  keep  his  windows  and  doors  closed  at  all  times, 
and  rendering  his  home  unfit  to  liye  in, — states  a  cause  of 
action  for  an  Injunction  against  the  erection  of  the  mill. 
4.  The  erection  of  a  private  nuisance,  or  of .  a  public  nuisance 
peculiarly  injurious  to  the  plaintiff,  may  be  restrained. 

Appeal  from  a  judgment  of  the  circuit  court  for  Portage 
county :  John  Goodland,  Judge.    Reversed, 

This  is  an  action  in  equity  brought  to  perpetually  enjoin, 
as  a  nuisance,  the  erection  of  a  planing  mill  in  the  city  of 
Stevens  Point  The  complaint,  after  alleging  the  corporate 
character  of  the  defendant,  alleges  that  the  plaintiff  owns  two 
lots  in  the  residence  portion  of  the  city  of  Stevens  Point  on 
which  are  located  his  dwelling  house  and  bam,  and  that  said 
dwelling  house  has  been  occupied  by  plaintiff  and  his  family 
as  a  homestead  for  more  than  fifteen  years  last  past;  that  on 
May  1,  1900,  the  respondent  commenced  to  construct  a  large 
planing  mill  on  the  opposite  side  of  the  street  from  the  plaint- 
iff's house  and  less  than  ninety  feet  distant  therefrom;  that 
said  mill  was  being  constructed  for  the  purpose  of  dressing 
and  matching  lumber  and  manufacturing  the  same  into  floor- 
ing, siding,  etc. ;  that  such  mill  was  to  be  operated  by  steam 
generated  and  kept  up  by  the  burning  of  shavings,  sawdust, 
and  refuse  from  the  mill  on  the  premises,  with  the  engine 
house  and  boiler  located  next  to  plaintifPs  residence  and  only 
ninety  feet  therefrom.  The  complaint  then  proceeds  as  fol- 
lows :  • 

"Plaintiff  further  alleges  that  said  planing  mill  is  being  so 
constructed  so  as  lumber  shall  be  hauled  thereto  by  teams,  and 
unloaded  into  said  planing  mill  from  Crosby  avenue,  right 
opposite  and  near  to  the  residence  of  this  plaintiff,  thereby 
causing  that  part  of  the  planing  mill  next  and  toward  the  resi- 
dence of  this  plaintiff  to  be  open.  Plaintiff  further  alleges 
that  defendant  is  so  constructing  said  building  as  and  for  a 
planing  mill,  with  the  intention  of  operating  tihe  same  solely 
as  a  planing  mill  when  completed.    Plaintiff  further  alleges 
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that  the  construction  and  operation  of  said  building  as  a 
planing  mill  will  render  the  property  of  this  plaintiff  practi- 
cally valueless  as  a  residence;  that  the  operation  of  a  planing 
mill  at  said  point  will  create  an  immense  amount  of  steam, 
dust,  dirt,  and  smoke,  which  will  penetrate  into  the  house  of 
this  plaintiff,  thereby  rendering  it  unfit  as  a  habitation  for 
plaintiff  to  live  in,  and  that  the  great  noise  that  will  neces- 
sarily be  created  by  the  operation  of  said  planing  mill  will  be 
a  great  nuisance  to  this  plaintiff,  as  well  as  a  great  damage  to 
him,  because  it  will  render  his  home  undesirable  and  unfit  as 
a  place  of  residence,  and  that  the  maintenance  of  said  manu- 
facturing plant  as  a  planing  mill  at  said  point,  and  the  keep- 
ing up  of  steam  there,  by  shavings  and  sawdust,  will  greatly 
enhance  the  risk  of  fire  to  the  plaintiff's  dwelling,  and  thereby 
increase  the  insurance,  as  well  as  the  danger  of  loss  to  the 
plaintiff  by  reason  thereof;  that  the  operation  of  said  planing 
mill  will  necessarily  cause  this  plaintiff  to  close  up  his  said 
house,  all  the  windows  and  doors,  at  all  times,  in  order  to  pre- 
vent the  steam,  smoke,  dust^  and  dirt  therefrom  from  coming 
into  his  house  in  great  quantities,  and  that  it  will  be  impos- 
sible for  him  or  his  family  to  hang  out  any  clothes  in  the 
yard,  or  to  use  his  yard  for  any  such  purposes,  or,  in  fact,  to 
live  comfortably  in  said  house  or  use  the  same  for  a  dwelling 
house;  .  .  .  that  the  business  of  said  defendant  is  the 
manufacture  of  lumber,  and  it  is  a  large  manufacturer  of 
lumber,  and  that  it  expects  and  intends,  as  this  plaintiff  is 
informed  and  verily  believes,  to  use  this  planing  mill  in  plan- 
ing all  the  lumber  that  it  manufactures  and  is  necessary,  or 
their  business  requires,  should  be  run  through  a  planing  mill. 
Plaintiff  further  alleges  that  the  erection  and  maintenance 
and  operation  of  such  planing  mill  will  be  a  nuisance  to  this 
plaintiff,  and  will  be  a  nuisance  as  located  in  the  residence 
portion  of  said  city  of  Stevens  Point,  and  that  it  will  work 
an  irreparable  injury  to  this  plaintiff,  cause  interminable 
litigation,  and  that  the  injury  that' will  be  caused  to  this 
plaintiff  will  be  continuous  and  constantly  recurring  from 
day  to  day  during  the  time  that  such  planing  mill  is  in  opera- 
tion, and  while  it  remains  at  the  place  where  located,  and 
that  this  plaintiff  has  no  adequate  remedy  at  law;  and  that 
the  injury  which  this  plaintiff  will  suffer  is  not  susceptible 
of  adequate  compensation  in  damages  at  law," 
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The  complaint  also  alleges  the  giving  of  notice  to  the  de- 
fendant, prior  to  the  commencement  of  the  construction  of 
said  mill,  that  the  same  would  be  a  nuisance  to  the  plaintiff 
and  that  an  action  to  restrain  the  same  would  be  commenced. 

A  temporary  injunctional  order  was  applied  for  and  de- 
nied. The  defendant  answered  the  complaint,  and  when  the 
case  came  to  trial  the  defendajtit  interposed  a  demurrer  ore 
terms.  The  bill  of  exceptions  states  the  action  upon  said  de- 
murrer as  follows : 

"The  court,  having  heard  the  said  attorneys,  then  ren- 
dered its  opinion,  deciding  said  objection  in  effect  as  follows : 
That  the  court  was  of  the  opinion  that  the  decision  of  this 
court  heretofore  made,  denying  an  injunction  in  said  cause, 
was  res  adjudicata,  but  that  he  did  not  base  his  ruling  upon 
said  objection  on  said  proposition,  but  upon  the  proposition 
that  the  said  action  was  an  action  brought  to  abate  a  planing 
mill,  which  was  not  a  nuisance  per  se,  and  that  the  action 
having  been  brought  before  the  said  mill  was  constructed  and 
in  operation,  and  being  brought  in  contemplation  and  in  ex- 
pectation only  that  said  mill  would  be  a  nuisance,  the  court 
held  that  the  objection  was  well  taken,  and  that  said  com- 
plaint did  not  state  a  cause  of  action." 

Thereupon  judgment  was  entered  dismissing  the  com- 
plaint, and  the  plaintiff  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Sanborn  &  Sanborn,  and  for  the  respondent  on  that  of  Cate, 
Lamoreux  &  Park. 

WiNSLOw,  J.  The  idea  expressed  by  the  trial  court  in  de- 
ciding the  demurrer  ore  tenus,  that  the  former  decision  of 
the  same  court  denying  a  preliminary  injimctional  order  was 
res  adjudicata  as  to  the  sufficiency  of  the  complaint,  was 
plainly  erroneous.  An  order  of  the  trial  court  sustaining  a 
demurrer  to  a  pleading  is  not  res  adjudicata  upon  the  same 
questions  raised  upon  a  second  demurrer.  Schoenleher  v. 
Burkhardt,  94  Wis.  575,  69  N.  W.  343.  Much  less  is  an 
order  refusing  an  injunction  res  adjudicata  upon  a  subse- 
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quent  demurrer  to  the  complaint,  for  the  plain  reason  that 
there  are  many  grounds  besides  the  insufficiency  of  the  com- 
plaint upon  which  the  court  might  well  deny  a  motion  for  a 
temporary  injunction,  A  complaint  may  be  perfectly  good, 
and  yet  a  temporary  injunction  may  be  properly  refused. 
However,  as  the  court  did  not  base  his  ruling  upon  this  prop- 
osition, it  is  not  necessary  to  further  consider  it. 

Doubtless  the  trial  court  was  right  in  stating  that  a  planing 
mill  is  not  a  nuisance  per  se,  but  it  is  equally  clear  that  an  in- 
dustry which  is  not  a  nuisance  per  se  may  be  shown  to  be  con- 
ducted in  such  a  manner  or  in  such  a  place  as  to  be  in  fact  a 
nuisance.  This  subject  has  been  so  recently  discussed  in  this 
court  that  extended  treatment  of  it  is  unnecessary.  In  Mc- 
Cann  v.  Strang,  97  Wis.  551,  72  K  W.  1117,  it  is  said  that 
a  'Tawful  trade  may,  by  reason  of  beingicarried  on  at  unusual 
hours  or  in  close  proximity  to  a  dwelling  house,  by  reason  of 
Doise  and  other  incidents  of  it,  constitute  a  nuisance."  It  was 
further  said  in  that  case,  in  discussing  the  question  of  the  cir- 
cumstances under  which  a  noisy  trade  would  become  a  nui- 
sance to  those  dwelling  in  the  immediate  vicinity,  that  the 
rule  is  that  "the  noise  and  other  incidents  of  the  business 
must  be  such  as  would  be  likely  to  cause  some  actual,  mate- 
rial, physical  discomfort  to  a  person  of  ordinary  sensibili- 
ties." See,  also,  Middlestadt  v.  Waupaca  8.  &  P.  Co.  93 
Wis,  1,  66  N.  W.  713.  The  injury  must  be  substantial  and 
tangible,  and  the  discomfort  perceptible  to  the  senses  of  ordi- 
nary people.   Stadler  v,  Griehen,  61  Wis.  500,  21  N.  W.  629. 

Does  the  complaint  before  us  state  facts  showing  that  such 
an  injury  is  threatened  to  the  plaintiff  ?  We  think  it  does.  It 
states,  in  substance,  that  the  mill  is  to  be  located  in  a  residence 
portion  of  the  city,  within  ninety  feet  of  plaintiff's  dwelling ; 
that  its  operation  will  necessarily  create  a  great  amount  of 
steam,  dust,  dirt,  smoke,  and  noise,  which  will  penetrate 
plaintiff^s  house,  making  it  necessary  to  keep  his  windows 
and  doors  closed  at  all  times,  and  rendering  his  home  unfit 
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to  live  in.  We  think  these  allegations  are  sufficient  to  bring 
the  case  within  the  rules  above  cited.  Whether  the  plaintiff 
will  be  able  to  substantiate  his  allegations  by  sufficient  proof 
is  a  question  not  now  involved. 

The  jurisdiction  of  a  court  of  equity  to  restrain  the  erec- 
tion of  a  private  nuisance,  or  a  public  nuisance  peculiarly 
injurious  to  the  party  seeking  the  remedy,  cannot  be  doubted. 
Wis.  B.  /.  Co.  V.  Lyons,  30  Wis.  61 ;  Remington  v.  Foster, 
42  Wis.  608 ;  Stats.  1898,  sec  3180. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  triaL 


Nelson  and  another.  Respondents,  vs.  OnuEOHnx,  Appel- 
lant 

February  5— February  24,  1903. 

(1-3)  Waste:  Removal  of  timber:  Measure  of  damages :  Evidence. 
(4)  Tax  titles:  Offer  to  pay  tax  or  to  redeem. 

1.  The  measure  of  damages  for  waste  by  removing  timber  from 

land  is  tbe  diminished  value  of  the  land,  not  the  value  of  the 
timber  in  its  manufactured  state. 

2.  To  show  the  diminished  value  of  land  by  reason  of  the  removal 

of  timber,  evidence  of  the  market  value  of  the  manufactured 
products  of  such  timber  is  admissible  in  connection  with  evi- 
dence as  to  the  reasonable  cost  of  manufacturing  and  market- 
ing such  products. 

3.  The  evidence  in  this  case,  as  to  the  value  of  timber  removed 

from  land  which  was  of  no  value  except  for  the  timber,  is  held 
to  sustain  a  verdict  assessing  damages  for  waste  at  $560. 

4.  If  a  person  offers  to  pay  to  the  proper  officer  the  tax  upon  cer- 

tain land  for  a  particular  year,  or  to  redeem  the  land  from  a 
tax  sale  for  such  tax,  and  the  officer  informs  him  that  there 
is  no  tax  to  be  paid  or  tax  sale  to  redeem  from,  and  he  in  good 
faith  relies  thereon,  a  subsequent  tax  deed  based  on  such  tax 
will  not  pass  title. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
coimty:  Ohas.  M.  Webb,  Circuit  Judge.    Affirmed. 

Action  of  ejectment.  The  complaint  is  in  the  usual  form. 
It  contained  a  count  for  special  damages  for  waste.  Defend- 
ant pleaded  title  under  a  tax  deed.  On  the  trial  it  was  in 
effect  stipulated  that  plaintiffs  were  entitled  to  recover  if  the 
tax  deed  under  which  defendant  justified  was  not  valid.  The 
deed  was  fair  on  its  face.  The  only  defense  was  that  the 
land  was,  in  legal  effect,  redeemed  from  the  tax  upon  which 
the  deed  was  based  before  it  was  issued.  Plaintiffs  pro- 
duced evidence  tending  to  show  that  they  offered  to  pay  such 
tax  to  the  county  treasurer  of  the  proper  coui^ty  before  the 
tax  sale  and  were  by  him  informed  that  there  was  no  tax 
against  the  land  for  the  year  in  question.  There  was  also 
evidence  tending  to  show  that  plaintiffs,  within  the  time  al- 
lowed by  law,  applied  to  the  county  clerk  of  the  proper  coimty 
to  redeem  the  land  from  the  tax  sale  thereof  for  the  tax  of 
the  year  in  question,  if  there  was  any  such  sale,  and  was  in- 
formed that  there  was  none.  The  evidence  further  tended 
to  show  that  plaintiffs  in  good  faith  relied  upon  the  circum- 
stances mentioned,  and  were  thereby  prevented  from  paying 
the  tax,  and  also  from  redeeming  the  land  after  the  tax  sale. 
There  was  evidence  to  the  effect  that  defendant  cut  and  re- 
moved all  the  timber  from  the  land,  basing  his  claim  thereto 
upon  the  tax-deed  title,  and  evidence  tending  to  show  the 
value  of  the  standing  timber  before  the  same  was  cut.  There 
was  also  evidence,  under  objection,  as  to  the  value  of  the 
products  made  from  such  timber. 

The  jury  found  for  plaintiffs  generally  and  assessed  their 
damages  for  waste  at  $560.  Judgment  was  thereafter  ordered 
in  their  favor  for  the  amount  of  the  verdict  with  interest 
from  the  date  thereof,  less  the  amount  defendant  was  entitled 
to  under  the  statute  on  account  of  the  tax-sale  certificate  upon 
which  the  tax  deed  was  based,  the  cost  of  executing  the  tax 
deed  and  recording  the  same,  the  taxgs  paid  by  him  subse- 
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quent  to  such  tax  sale^  and  interest  upon  all  of  such  sums  as 
provided  by  law.  The  amount  of  the  judgment  as  to  damages 
was  $528.85. 

For  the  appellant  there  was  a  brief  by  Wheeler  &  Van 
Doren,  and  oral  argument  by  F.  F.  Wheeler. 

For  the  respondents  there  was  a  brief  by  H.  J.  Severson, 
attorney,  and  McFadand,  Hanna  &  Murat,  of  counsel,  and 
oral  argument  by  C.  D,  McFarland. 

Mabshall,  J.  Complaint  is  made  because  the  court  per- 
mitted evidence  of  the  market  value  of  products  made  from 
the  standing  timber.  In  support  thereof  it  is  said  the  meas- 
ure of  damages  for  waste  by  removing  the  timber  in  an  action 
like  this  is  the  diminished  value  of  the  land  by  such  removal, 
not  the  value  of  the  timber  in  its  manufactured  state.  True, 
— ^and  the  court  so  ruled.  Respondents'  evidence  of  the  value 
of  the  manufactured  products  was  produced  merely  as  a 
means,  in  connection  with  evidence  respecting  the  reasonable 
cost  of  converting  the  timber  into  such  products  and  deliver- 
ing the  same  upon  the  market,  of  showing  the  value  of  the 
element  entering  into  such  products  represented  by  the  stand- 
ing timber  before  it  was  disturbed,  and  of  thus  showing  the 
injury  to  the  inheritance  by  the  partial  destruction  thereof 
resulting  from  cutting  and  removing  the  timber.  The  evi- 
dence was  competent  for  that  purpose.  We  do  not  understand 
that  counsel  really  contends  to  the  contrary.  His  complaint 
seems  to  be  based  upon  the  idea  that  the  court  did  not  confine 
the  plaintiff  to  the  proper  measure  of  damages.  That  cer- 
tainly is  wrong.  The  record  clearly  shows  that  the  evidence 
complained  of  was  offered  solely  for  the  purpose  of  showing 
the  diminished  value  of  the  land  by  the  removal  of  the  timber, 
and  that  the  court,  in  admitting  it,  limited  the  effect  thereof 
accordingly.  It  cannot  be  claimed  that  proof  of  the  value  of 
the  standing  timber  in  an  action  for  waste  caused  by  cutting 
timber  from  land  is  not  a  legitimate  way  of  establishing  the 
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recoverable  loss,  which  is  the  diminution  in  the  value  of  the 
land.  The  court  passed  upon  that  in  Whorton  v.  Webster, 
56  Wis.  356, 14  N.  W.  280.  Waste  in  such  cases  is  commonly 
proved  in  that  way.  Respondents  were  by  no  means  limited 
to  the  method,  commonly  used,  of  proving  the  value  of  the 
standing  timber  by  witrfesses  competent  to  give  opinion  evi- 
dence as  to  the  ultimate  fact  to  be  determined. 

Counsel  suggests  doubt  as  to  whether  the  evidence  is  suf- 
ficient to  defeat  the  tax  deed  upon  the  ground  that  the  plaint- 
iff failed  to  pay  the  taxes  or  redeem  the  land,  relying  upon 
assurances  by  the  officers  with  whom  he  is  required  to  deal 
in  the  matter  to  correctly  inform  him  as  to  whether  there 
was  any  tax  against  the  land  to  be  paid  or  tax  sale  to  be  re- 
deemed from.  Counsel  does  not  suggest  any  infirmity  in  the 
evidence,  but  invites  us  to  go  through  the  record  and  com- 
pare it  with  the  decisions  of  this  court  on  the  subject,  citing 
Gould  V.  Sullivan,  84  Wis.  659,  54  N.  W.  1013 ;  Bray  & 
Choale  L.  Co.  v.  'Newman,  92  Wis.  271,  65  K  W.  494 ;  and 
Edwards  v.  Upham,  93  Wis.  455,  67  N.  W.  728.  We  are 
unable  to  discover  any  ground  for  counsel's  doubt  There  is 
evidence,  as  indicated  in  the  statement  of  facts,  satisfying  to 
the  very  letter  this  doctrine  of  those  cases :  If  a  person  offers 
to  pay  to  the  proper  officer  the  tax  assessed  upon  a  particular 
description  of  land  for  a  particular  year,  or  to  redeem  the 
land  from  a  tax  sale  for  such  tax,  and  the  officer  informs  him 
that  there  is  no  tax  to  be  paid  or  tax  sale  to  redeem  from, 
and  he  in  good  faith  relies  thereon,  a  tax  deed  based  on  the 
tax  which  he  endeavored  to  so  pay,  thereafter  executed,  will 
not  pass  title  to  the  land  to  the  grantee  therein. 

The  further  point  is  made  that  the  verdict  assessing  plaint- 
iffs' damages  at  $560  is  not  supported  by  the  evidence.  Here 
are  the  salient  points  of  the  evidence  in  substance :  The  land 
was  of  no  value  except  for  timber.  That  was  substantially  all 
cut  and  removed  by  or  under  the  defendant  Mr.  Nelson, 
one  of  plaintiffs,  testified  that  he  knew  what  the  timber  was 
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worth ;  that  in  his  judgment  it  was  $800 ;  that  he  cauld  not 
tell  the  amount  of  any  particular  kind  of  timber  that  was 
taken  from  the  land,  but  that  in  his  best  judgment,  from  an 
examination  of  the  timber,  it  was  woriih  in  the  whole,  and  his 
damages  by  the  removal  thereof  were,  the  amount  stated ;  that 
he  examined  the  land  for  the  purposrfof  getting  a  general  idea 
of  the  timber,  but  did  not  estimate  it  Mr.  Lestul  said  he 
examined  the  land  in  a  general  way  for  the  purpose  of  deter- 
mining the  value  of  the  timber ;  that  he  went  over  it  with  a 
view  of  seeing  how  much  timber  there  was  thereon;  that  he 
did  not  make  an  estimate  of  the  timber,  but  took  a  general 
look  at  it;  that  he  could  not  teU  how  much  there  was  of 
any  particular  kind  of  timber,  but  that  in  the  whole,  as  it 
stood  when  cut  and  removed  by  or  under  the  defendant,  it  was 
worth  $1,000.  Mr.  Olson  testified  that  he  hauled  in  one  winter 
from  the  land,  for  the  defendant^  548  telephone  poles,  2,719 
fence  posts  and  some  logs  for  shingle  timber;  that  about 
three  or  four  acres  were  cut  over  to  obtain  what  he  hauled ; 
that  other  timber  was  cut  from  the  land  by  defendant  the 
same  winter.  There  was  some  other  evidence  on  plaintiffs' 
part,  indicating  the  value  of  the  products  taken  from  the  land 
and  the  cost  of  manufacturing  and  delivering  the  same  upon 
the  market.  There  was  also  evidence  of  the  stumpage  value 
of  the  timber.  The  value  of  the  element  representing  the 
standing  timber  was  put  at  from  one  to  three  cents  for  each 
post^  twenty-five  cents  for  each  telephone  pole,  and  $1  per 
thousand  feet  in  the  log  for  shingle  timber.  There  was  con- 
flicting evidence  as  to  the  value  of  the  timber  as  a  whole,  and 
the  amount  actually  cut  from  the  land;  but  the  evidence 
relied  upon  by  defendant  was  much  weakened  by  this  circum- 
stance: The  person  who  was  called  in  his  behalf  and  who 
said  he  superintended  the  cutting,  testified  that  only  about 
300  poles  and  8,000  posts  were  taken  from  the  land,  while 
the'  man  who  actually  hauled  the  products  made  from  the 
timber  cut  during  a  portion  of  one  winter  said  that  he  hauled 
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548  poles  and  2,719  posts,  all  taken  from  three  to  four  acres. 
We  have  not  in  this  attempted  to  give  all  the  evidence,  but  to 
give  what  the  jury  had  'a  right  to  believe,  to  show  that  the 
verdict  has  substantial  support  The  statement  we  have  given 
seems  to  be  all  that  is  necessary  to  demonstrate  that  the  judg- 
ment cannot  be  reversed  for  want  of  evidence  justifying  the 
jury  in  reaching  the  conclusion  complained  of. 
By  the  Covrt. — ^The  judgment  is  affirmed. 


Gbbnbt,  Respondent,  vs.  Ooneadt,  Appellant 

February  5— February  24,  IdOS. 

Boies:  Ownership  in  common:  Division  of  proceeds:  Btatute  of 

frauds. 

L  One  A.  O.  and  the  defendant  together  purchased  a  stump  puller, 
giving  three  notes  for  the  price.  Title  was  to  remain  in  the 
vendor  until  full  payment.  They  paid  the  first  two  notes 
equally,  but  defendant  alone  paid  the  third.  He  was  then  in 
possession  of  the  machine,  and  afterwards  sold  it.  Plaintiff, 
who  had  bought  the  interest  of  A.  G.,  sued  to  recover  one  half 
of  the  proceeds  of  the  sale.  Held,  that  he  could  recover  at  most 
only  one  half  of  such  proceeds  after  deducting  the  amount  of 
the  third  note,  paid  by  defendant 

8.  Under  sec.  2308,  Stats.  1898  (providing  that  every  oral  contract 
for  the  sale  of  chattels  for  the  price  of  $50  or  more  shall  be 
void  unless  the  buyer  accept  and  receive  part  of  the  goods  or 
pay  part  of  the  purchase  money),  plaintiff's  testimony  that  he 
bought  the  undivided  interest  of  A.  G.  in  the  machine  owned 
by  A.  G.  and  defendant  and  in  the  possession  of  the  latter,  ''to 
the  amount"  that  A.  G.  "said  he  paid,  about  $63,"  does  not 
show  any  title  in  plaintiff. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  J.  J.  Fbuit,  Judge.    Reversed. 

In  1884,  Albert  Gerndt  and  the  defendant  together  pur- 
chased a  stump  puller  at  price  of  $150,  for  which  they  gave 
theb  three  joint  and  several  notes  of  $50  each,  the  first  two 
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of  which  were  paid  by  them  equally.  The  last  note,  falling 
due  January  1,  1886,  was  paid  entirely  by  the  defendant  in 
1889.  By  the  terms  of  the  note  the  title  was  reserved  to  the 
seller  until  completed  payment  of  the  last  note.  Upon  pur- 
chase the  machine  was  taken  into  the  possession  of  Albert 
Gemdt  for  a  couple  of  years,  and  then  delivered  to  the  de- 
fendant, who  retained  possession  ever  after  until  its  sale.  In 
1892  the  plaintiff  purchased  his  brother's  (Albert  Gerndt's) 
interest  in  the  machine  by  verbal  agreement  There  is  no  evi- 
dence that  he  either  then  or  ever  paid  any  part  of  the  pur- 
chase price,  or  that  any  delivery,  actual  or  symbolical,  was 
made.  Plaintiff  notified  defendant  of  the  fact  of  his  pur- 
chase. In  1899  the  defendant  sold  the  machine  to  a  stranger 
for  $75,  conceded  to  be  its  true  value.  Thereafter,  before 
commencing  suit^  plaintiff  made  demand  on  the  defendant 
for  his  interest,  and  thereupon  commenced  suit,  alleging  half 
ownership  in  the  machine,  conversion  thereof  by  the  defend- 
ant, and  value  of  $75,  and  demanded  judgment  for  $37.50. 
The  only  controversy  in  the  evidence  was  upon  plaintiff's 
statement  that  he  offered  in  1896  to  pay  the  defendant  one 
half  of  what  he  had  paid  in  satisfaction  of  the  last  $50  note, 
but  was  refused  any  recognition.  At  the  close  of  the  evi- 
dence each  party  moved  for  direction  of  a  verdict,  and  the 
court,  upon  plaintiff's  motion,  directed  a  verdict  in  his  favor 
for  $37.50  and  interest,  for  which  judgment  was  rendered, 
from  which  the  defendant  appeals. 

F,  C.  Weed,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Wheeler  <&  Van 
Voren,  and  oral  argument  by  F.  F.  Wheeler. 

Dodge,  J.  It  is  entirely  apparent  that  the  stump  puller 
involved  in  this  controversy  became  the  property  in  common 
of  Albert  Gemdt  and  the  defendant,  in  equal  shares,  albeit 
they  acquired  only  an  equitable  title  by  reason  of  the  reserva- 
tion of  the  legal  title  to  the  seller  as  security  for  the  purchase 
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price.  Up  to  the  time  when  defendant  sold  this  machine, 
Albert  Gemdt,  or  the  plaintiff,  as  his  grantee,  could  have  re- 
covered possession  thereof  from  the  defendant  only  by  reim- 
bursing to  him  one  half  of  what  he  had  been  compelled  to 
pay  in  preservation  of  title  to  the  common  property.  Allen 
V.  Allen,  114  Wis.  615,  91  N.  W.  218.  His  payment  of  the 
third  $50  note  was  for  that  purposa  It  is  spoken  of  by  coun- 
sel for  appellant  as  a  purchase  of  an  independent  title,  to 
which  a  cotenant  might  assent  or  not,  in  his  election.  It  was 
not  that,  but  was  the  payment  of  a  charge  which  he  could  not 
escape,  and  merely  the  discharge  of  what  constituted,  as  be- 
tween him  and  his  co-owner,  an  incumbrance  upon  their  com- 
mon property.  Obviously,  after  he  had  sold  the  property, 
and  had  its  full  value  in  money  in  his  possession,  the  rights 
of  his  cotenant  could  be  no  greater.  The  value  of  the  prop- 
erty stood  in  lieu  thereof.  The  plaintiff,  as  an  owner  of  an 
undivided  one-half,  was  entitled  to  recover  that  half  of  the 
value  of  the  property  under  the  same  circumstances  only  as 
he  could  have  recovered  possession  of  the  property  if  it  still 
remained  with  the  defendant;  that  is,  by  discharging  one 
half  of  the  expense  incurred  by  defendant  in  exonerating  it 
from  incumbrancei  At  the  utmost,  therefore,  plaintiff  could 
have  been  entitled  to  a  recovery  of  only  $12.50,  and  the  di- 
rection ef  a  verdict  in  the  sum  of  $37.50  was  erroneous. 

Were  there  nothing  else,  we  might  feel  inclined  to  permit 
plaintiff  to  remit  the  error  thus  embodied  in  his  judgment, 
but  we  are  confronted  by  a  question,  not  argued  in  this  court, 
and  apparently  not  dwelt  on  in  the  court  below,  and  which 
npon  another  trial  may  be  presented  differently ;  that  is,  the 
question  whether  plaintiff  proved  any  title  in  himself.  The 
evidence  is  simply  to  the  effect  that  he  purchased  from  his 
brother,  by  verbal  contract,  the  latter's  interest  in  the  stump 
puller.  He  testified,  "I  bought  the  undivided  interest  to  the 
amount  he  said  he  paid,  about  $63."  This,  while  somewhat 
ambiguous,  would  apparently  declare  a  price  of  about  $63 ; 
Vol.  117—2 
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at  least  exceeding  $60.  By  sec  2308,  Stats.  1898,  every 
verbal  contract  for  the  sale  of  any  chattels  for  the  price  of 
$50  or  more  is  declared  void  unless  the  buyer  shall  accept 
and  receive  part  of  the  goods  or  pay  some  part  of  the  pur- 
chase money.  There  is  absolutely  no  evidence  that  he  did 
either;  hence  we  conclude  that  we  cannot,  upon  this  record, 
permit  the  judgment  to  stand  at  all,  but  must  reverse  it  and 
remand  the  action  for  a  new  trial 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded 
for  new  triaL 


Lashtja  and  wife,  Eespondents,  vs.  Mthbb,  Appellant. 

February  &— February  2J^  190S. 

Chattel  mortgages:  Exempt  property:  Witnesses  to  wif&s  signature: 
Loan  to  pay  mortgages:  Vew  mortgage  invalid:  Subrogation: 
Parties, 

1.  Under  sec.  2313,  Stats.  1898,  a  chattel  mortgage,  in  order  to  con- 

stitute a  valid  lien  upon  exempt  property,  must  be  signed  by 
the  wife  of  the  mortgagor,  and  her  signature  witnessed  by  two 
witnesses,  if  the  mortgagor  be  a  married  man  and  his  wife  be 
a  member  of  his  family. 

2.  Where  one  loaned  money  to  another  upon  the  agreement  that  it 

was  to  be  used  in  paying  off  Talid  mortgages  on  personalty 
and  that  a  new  mortgage  thereon  should  be  given  to  the 
lender,  and  the  money  was  in  fact  so  used,  but  the  new  mort- 
gage was  invalid  because  the  property  was  exempt  and  the 
signature  of  the  mortgagor's  wife  was  not  witnessed  as  re- 
quired by  sec.  2313,  Stats.  1898,  equity  will  preserve,  for  the 
benefit  of  the  lender,  the  lien  of  the  former  valid  mortgages 
and  will  treat  them  as  having  been  assigned  to^him.  It  seems 
that  this  would  be  so  even  if  the  wife  had  refused  to  sign  the 
new  mortgage. 
8.  In  an  action  by  the  mortgagor  and  his  wife  to  have  the  apparent 
lien  of  the  new  mortgage  set  aside,  a  counterclaim  asked  that 
defendant  be  subrogated  to  the  rights  of  the  former  mort- 
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gagees.  Held,  that  plaintiffs  could  have  relief  only  upon  pay- 
ing to  defendant  the  amounts  due  on  the  former  mortgages, 
and  that  the  former  mortgagees,  as  to  whom  those  mortgages 
had  been  fully  paid,  were  not  necessary  parties. 

Appeax  from  a  judgment  of  the  circuit  court  for  Waupaca 
county :  Chas.  M.  Webb,  Circuit  Judge.    Reversed. 

This  is  an  action  in  equity  to  remove  a  cloud  on  the  title 
to  personal  property.  The  complaint  alleges  the  ownership 
by  Edward  Lashua  of  tw^o  horses  and  a  number  of  farm  im- 
plements exempt  from  seizure  and  sale  upon  execution,  and 
the  execution  of  a  chattel  mortgage  thereon  November  23, 
1900,  by  the  plaintiff  Edward  to  the  defendant  in  the  sum  of 
$156.24;  also  the  subsequent  due  filing  of  said  mortgage  in 
the  proper  office;  that  the  plaintiff  Elizabeth  is  the  wife  of 
the  plaintiff  Edward,  and  a  member  of  his  family ;  and  that 
she  signed  said  mortgage,  but  that  her  signature  was  not  wit- 
nessed by  two  subscribing  witnesses,  by  reason  of  which  fact 
said  mortgage  is  claimed  to  be  void,  under  sec.  2313,  Stats. 
1898. 

The  defendant  answered,  in  substance  admitting  that  Eliz- 
abeih's  signature  was  not  witnessed  by  two  witnesses,  but  al- 
leging that  at  the  time  of  the  execution  of  the  mortgage  the 
plaintiff  Edward  was  indebted  to  the  defendant  upon  unse- 
cured notes  to  the  amount  of  $56.24^  and  applied  to  the  de- 
fendant to  loan  him  an  additional  $100,  in  order  that  he 
might  pay  and  discharge  two  valid  chattel  mortgages  then  ex- 
isting upon  the  personal  property  in  question,  amounting  in 
the  aggregate  to  $100,  and  agreeing  to  secure  the  defendant 
by  a  new  mortgage  duly  executed  by  himself  and  wife  for  the 
whole  sum  upon  said  property ;  that  the  defendant  agreed  to 
this  arrangement,  and  that  Edward  signed  the  mortgage,  and 
took  it  to  his  home,  at  some  distance,  to  obtain  his  wife's  sig- 
nature, and  returned  with  such  signature  apparently  prop- 
erly witnessed,  whereupon  the  defendant  advanced  to  Ed- 
ward said  sum  of  $100,  and  surrendered  Edward's  notes  for 
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$56.24;  that  on  the  8th  day  of  October,  1901,  the  defendant 
oflFered  to  release  said  new  mortgage  and  return  the  note 
given  therefor  on  condition  that  the  plaintiffs  return  the 
money  received  and  the  old  noteSy  but  that  plaintiffs  refused 
to  comply  with  the  request 

By  way  of  counterclaim  the  defendant  pleaded  the  same 
facts,  and  also  allied  that  the  said  sum  of  $100  so  borrowed 
was  in  fact  used  by  Edward  to  pay  and  discharge  said  previ- 
ously existing  chattel  mortgages,  and  the  defendant  prayed 
that  he  be  subrogated  to  the  rights  of  the  prior  mortgagees. 
The  plaintiffs  replied  to  the  counterclaim,  denying  that  the 
previous  mortgages  were  valid  liens  upon  the  property,  and 
also  denying  that  the  moneys  received  from  the  plaintiff  were 
in  fact  used  to  satisfy  said  previous  mortgages. 

Upon  the  trial  both  parties  moved  for  judgment  on  the 
pleadings,  and  the  plaintiffs  demurred  ore  tenu8  to  the  coun- 
terclaim, and  the  court  granted  the  plaintiffs'  motions  on  the 
ground  that  no  facts  sufficient  to  constitute  a  defense  or  coun- 
terclaim were  stated  in  the  answer.  Judgment  being  reii- 
dered  for  the  plaintiffs,  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Gate  &  Dahl,  and 
oral  argument  by  (?.  M.  Dahl. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  H.  J.  Severson,  attorney,  and  Brennan  &  Frosty  of  coun- 
sel. To  the  point  that  the  two  former  mortgagees,  to  whose 
rights  subrogation  is  sought,  were  necessary  parties  to  the 
issues  raised  by  the  counterclaim,  and  hence  the  counterclaim 
was  not  a  proper  one,  they  cited  AuUman,  M.  &  Co.  v. 
Bishop,  63  Neb.  646;  20  Ency.  PL  &  Pr.  997;  Harris  v. 
Watson,  56  Ark.  574;  Hooh  v.  Bicheson,  115  111.  431 ;  Logan 
V.  Hale,  42  Cal.  645 ;  McConihe  v.  Hollister,  19  Wis.  269. 

WiNSLOW,  J.  Sec.  2313,  Stats.  1898,  provides  that  a  chat- 
tel mortgage  of  personal  property,  exempt  from  execution, 
shall  not  be  valid  unless  signed  by  the  wife  of  the  mortgagor. 
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if  he  be  a  married  man  and  his  wife  be  a  member  of  his  fam- 
ily, and  xmless  the  signature  of  the  wife  be  witnessed  by  two 
witnesses.  This  provision  was*  designed  for  the  protection  of 
the  debtor's  wife  and  family.  Cunningham  v.  Bricison,  101 
Wis.  378,  77  N.  W.  740.  Its  terms  are  clear  and  leave  no 
room  for  construction.  A  chattel  mortgage,  in  order  to  con- 
stitute a  valid  lien  upon  exempt  property,  must  be  signed  by 
the  wife  of  the  mortgagor,  and  her  signature  witnessed  by 
two  witnesses,  if  the  mortgagor  be  a  married  man  and  his 
wife  be  a  member  of  his  family.  In  the  present  case  it  is  ad- 
mitted by  the  answer  that  the  wife's  signature  was  not  wit- 
nessed by  two  witnesses,  and  hence  it  is  clear  that  no  lien 
upon  the  property  was  created  by  the  mortgage  itself;  and 
hence,  if  there  were  no  other  facts  in  the  case,  there  would 
be  no  doubt  that  the  plaintiffs  would  be  entitled  to  have  the 
apparent  li^i  removed,  notwithstanding  the  ungracious  atti- 
tude of  the  husband,  in  order  that  the  beneficent  purpose  of 
the  law  protecting  the  family  might  not  be  defeated.  But 
the  answer  and  the  counterclaim  (which  for  the  purposes  of 
the  trial  were  admitted  to  be  true)  state  other  facts,  which 
require  serious  consideration.  It  appears  by  these  all^ations 
that  when  the  $100  was  borrowed  of  the  defendant  there  were 
valid  mortgages  ui>on  the  property  for  that  sum,  which  had 
been  signed  by  the  wife;  and  that  Edward  borrowed  the 
money  on  the  promise  that  he  would  pay  these  valid  mort- 
gages with  the  money  so  borrowed  and  give  the  defendant 
a  new  and  valid  mortgage  on  the  same  property  therefor,  and 
that  he  did  in  fact  pay  said  mortgages  with  the  borrowed 
money  and  cause  them  to  be  discharged.  Do  these  facts  in 
any  respect  alter  the  rights  of  the  plaintiffs  or  affect  their 
standing  in  a  court  of  equity  ?  We  think  they  do.  It  is  well 
settled  that,  where  one  loans  money  to  another  upon  the  agree- 
ment that  it  is  to  be  used  to  pay  off  an  existing  mortgage  on 
property  and  that  a  new  mortgage  is  to  be  executed  to  the 
lender  therefor,  the  lender  is  entitled  to  be  subrogated  to  the 
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rights  of  the  prior  mortgagee  in  case  the  borrower  fails  to  ex- 
ecute a  new  mortgage^  or  in  case  the  new  mortgage^  when  exe- 
cuted, proves  to  be  invalid  or  defective.  Wilton  v.  Mayberry, 
76  Wis.  191,  43  N.  W.  901.  In  such  case  the  lender  is  not  a 
mere  volunteer,  but  has  a  right  to  have  the  prior  mortgage 
kept  alive  for  his  benefit  This  principle  is,  as  justly  ob- 
served by  Mr.  Pomeroy  (3  Pomero/a  Eq.  Juris.  [2d  ed.] 
sec.  1211),  a  particular  application  of  the  broad  principle  of 
subrogation,  but  it  is  more  accurately  described  as  an  equi- 
table assignment 

"By  means  of  the  payment  the  mortgage  is  not  satisfied 
and  the  lien  of'  it  destroyed,  but  equity  regards  the  person 
making  the  payment  as  becoming  the  owner  of  the  mortgage, 
at  least  for  some  definite  purposes,  and  the  mortgage  as  being 
kept  alive,  and  the  lien  thereof  as  preserved,  for  his  benefit 
and  security."    Id. 

This  being  the  principle,  it  necessarily  follows  that  in  the 
present  case  the  former  valid  mortgages  must  be  r^arded  in 
equity  as  having  been  equitably  assigned  to  the  defendant  for 
his  protection.  Those  mortgages  having  been  signed  by  the 
wife  and  her  signature  duly  witnessed,  she  cannot  object  to 
their  enforcement  by  the  equitable  owner.  The  lien  thus  en- 
forced is  not  the  lien  of  the  new  and  void  mortgage,  but  the 
lien  of  the  old  mortgage,  which  she  herself  placed  upon  the 
property  with  all  the  required  legal  formalities,  which  equity 
regards  as  still  alive,  and  equitably  the  property  of  the  de- 
fendant 

Had  the  wife  refused  to  sign  the  new  mortgage  at  all,  it  is 
not  seen  how  the  result  coidd  have  been  different.  The  owner 
of  the  property  having  borrowed  money  of  the  defendant 
under  his  agreement  that  it  should  be  used  to  pay  off  a  valid 
mortgage  thereon  and  that  defendant  should  have  a  new  one 
in  place  thereof,  and  the  money  having  been  in  fact  so  used, 
a  court  of  equity  would  doubtless  keep  alive  the  valid  mort- 
gages for  the  defendant's  protection  to  meet  the  very  contin- 
gency of  the  wife's  refusal  to  sign.    The  wife  is  not,  there- 
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fore,  deprived  of  any  protection  which  the  law  has  granted 
her.  Exemption  and  homestead  laws  are  liberally  construed 
to  effect  their  beneficent  purpose,  but  they  will  not  be  con- 
strued so  as  to  accomplish  positive  frauds,  if  such  a  result 
can  be  avoided. 

Erom  this  view  of  the  case  it  appears  that,  if  the  facts 
stated  in  the  counterclaim  were  proven,  the  plaintiffs  would 
not,  in  equity,  be  entitled  to  have  the  apparent  lien  of  the 
second  mortgage  set  aside,  except  upon  condition  that  the 
amounts  due  upon  the  valid  mortgages  (now  equitably  owned 
by  the  defendant)  be  first  paid.  This  would  relieve  the  prop- 
erty absolutely  of  all  that  part  of  the  apparent  lien  of  the 
second  mortgage  which  is  not  included  in  the  valid  mort- 
gages, and  would  fully  preserve  the  equitable  rights  of  the 
defendant  This  result  can  be  accomplished  without  the  pres- 
ence of  the  former  mortgagees.  Under  the  allegations  of  the 
counterclaim  they  have  no  interest,  either  actual  or  apparent, 
in  the  matter.  They  have  been  fully  paid  and  the  mortgages 
finally  discharged  so  far  as  any  rights  which  they  could  pos- 
sibly claim  under  them  are  concerned. 

The  case,  however,  has  never  been  tried  upon  evidence. 
There  is  a  reply  to  the  counterclaim,  by  which  all  the  equities 
claimed  by  the  defendant  are  denied.  This  being  the  case, 
we  do  not  feel  justified  in  directing  judgment  for  the  defend- 
ant, but  shall  remand  the  case  for  trial  of  the  issues  raised. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  triaL 
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Behldtg,  Respondent,  vs.  Nobthwestbbn  National  Life 
Insitranob  Company,  Appellant 

FelMTuary  5--February  24,  190S. 

(1)  Contracts:  Oonatruction:  Forfeitures.  (2-6)  Life  insurance: 
Failure  to  pay  note:  Belf-executing  forfeiture  clause:  Tested 
interest  of  heneflciary. 

1.  In  construing  a  contract  the  court  cannot,  in  order  to  prevent  a 

forfeiture,  go  farther  than  a  fair  construction  of  the  language 
used  will  permit 

2.  A  life  insurance  policy  provided  that  "failure  to  pay  any  pre- 

mium or  note  or  interest  when  due"  should  terminate  the  con- 
tract and  forfeit  all  payments  to  the  company.  It  did  not  pro- 
vide for  the  giving  of  premium  notes,  but  for  cash  payments 
only.  Held,  that  the  word  "note"  did  not  refer  only  to  pre- 
mium notes,  but  meant  any  note  given  to  the  company  either 
as  evidence  of  indebtedness  for  the  insurance  or  as  payment 
therefor. 
8.  An  application  for  change  of  an  insurance  contract  stated  that, 
in  consideration  of  the  waiver  of  cash  payment  of  the  amount 
the  assured  was  required  to  contribute  to  the  reserve,  he 
acknowledged  a  Hen  for  that  amount  against  the  policy,  "ten 
per  cent,  of  said  sum  being  paid  with  this  application,  and  the 
residue,  or  so  much  thereof  as  shall  be  unpaid  at  my  decease, 
with  any  unpaid  interest,  to  be  deducted  from  said  policy  upon 
its  maturity."  Ten  per  cent,  of  said  sum  was  not  paid  in  cash 
as  recited,  but  the  assured  gave  his  note  therefor.  The  policy 
provided  that  "failure  to  pay  any  premium  or  note  or  interest 
when  due  will  thereupon  terminate  this  contract  and  insui^ 
ance."  Held,  that  failure  to  pay  the  note  given  as  stated 
terminated  the  contract 

4.  Where  a  note  given  upon  an  insurance  policy  is  payable  at  a 

particular  place  and  the  contract  provides  that  failure  to  pay 
the  note  according  to  its  terms  shall  forfeit  the  policy,  it  is 
sufficient  to  make  the  forfeiture  clause  operative  that  the  note 
be  at  the  place  designated  at  the  proper  time  so  that  the  as- 
sured may  pay  it,  and  that  he  fail  to  do  so.  No  demand  or 
notice  or  declaration  of  forfeiture  is  necessary. 

5.  The  interest  of  a  married  woman  as  beneficiary  under  a  policy 

of  life  insurance  is  subject  to  the  provisions  of  the  contract  in 
respect  to  forfeiture  by  acts  of  the  assured. 
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Appeal  from  ja  judgment  of  the  circuit  court  for  Waupaca 
county:  Chas.  M.  Webb,  Circuit  Judga    Reversed. 

Action  to  recover  on  a  life  insurance  poli<y  issued  in  lieu 
of  one  previously  held  by  plaintiffs  husband,  which  was 
upon  an  assessment  plan  requiring  payment  of  an  assessment 
of  not  exceeding  $1.10  in  definite  periods  and  securing  an 
indefinite  amount  of  indemnity.  The  plan  was  changed 
in  accordance  with  ch.  270,  Laws  of  1899,  policy  holders 
being  permitted  to  surrender  their  contracts  and  obtain  in 
lieu  thereof  others  with  a  stipulated  premium  feature,  so 
caUed,  and  securing  to  them  fixed  amounts  of  indemnity. 
The  change  required  an  application  from  the  assured  con- 
taining certain  stipulations  as  a  part  of  the  new  contract. 
Plaintiffs  husband  made  such  application.  It  contained 
this  language: 

''In  consideration  of  the  granting  of  this  request  and  the 
waiver  by  the  company  of  the  payment  by  me  in  cash  of  the 
reserve  value  at  my  attained  age,  ...  I  do  hereby  ac- 
knowledge the  existence  of  a  lien  against  said  policy  in  the 
sum  of  $79.06,  with  interest  at  four  per  cent,  per  annum, 
interest  payable  semi-annually  from  the  first  day  of  Decem- 
ber, A.  D.  1900,  at  the  office  of  the  company  in  the  city  of 
Madison,  Wisconsin,  and  which  said  sum,  with  interest  at 
four  per  cent,  per  annum,  shall  be  a  lien  against  and  charge 
upon  said  policy  until  paid  and  discharged,  ten  per  cent,  of 
said  sum  being  paid  with  this  application  and  the  residue,  or 
80  much  thereof  as  shall  be  unpaid  at  my  decease,  with  any 
unpaid  interest,  to  be  deducted  from  said  policy  upon  its  ma- 
turity by  my  death." 

The  application  was  accepted.  Instead  of  a  cagh  payment 
of  one  tenth  of  the  lien  claim,  or  $7.91,  being  demanded  and 
paid  as  recited  in  the  application,  the  defendant  accepted 
the  assured's  note  therefor,  payable  on  the  1st  day  of  Janu- 
ary, 1901,  at  the  home  office  of  the  company  at  Madison, 
Wisconsin,  with  interest  on  the  same  at  the  rate  of  four  per 
cent  per  annum.  It  was  not  paid  when  due.  No  demand 
for  payment  thereof  was  made.    It  was  retained  by  the  com- 
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pany  without  any  coininiiiiication  in  respect  to  it  or  the  effect 
of  the  default  passing  between  it  and  the  deceased  till  his 
death,  which  occurred  January  22,  1901.  The  policy  con- 
tained this  provision : 

"Failure  to  pay  any  premium  or  note  or  interest  when  due 
will  thereupon  terminate  this  contract  and  insurance  and  for- 
feit all  payments  made  to  the  company." 

The  plan  upon  which  the  policy  was  issued  required  cash 
payments.  There  was  no  reference  therein  to  any  premium 
or  other  note,  nor  to  the  subject  of  notes,  except  that  quoted. 
The  court  construed  the  contract  and  acts  of  the  parties  as 
waiving  payment  of  the  $79.06  till  the  maturity  of  the  pol- 
icy, and  held  the  giving  of  the  note  a  transaction  entirely  in- 
dependent of  such  contract,  hence  not  within  the  forfeiture 
clause  thereof.  The  defense  was  based  wholly  upon  the  for- 
feiture clause  and  the  default  upon  the  note.  The  court  held 
that  plaintiff  was  entitled  to  recover  the  amount  of  the  policy 
less  the  $79.06  and  interest,  made  a  lien  therfeon  by  the  terms 
of  the  application.    Judgment  was  rendered  accordingly. 

For  the  appellant  there  was  a  brief  by  Phillips  &  Hicks, 
and  oral  argument  by  E.  B.  Hicks. 

For  the  respondent  there  was  a  brief  by  Pierce  &  Lehr,  and 
oral  argument  by  J.  E.  Leiir. 

Marshall,  J.  We  apprehend  that  the  court  reached  the 
conclusion  that  the  forfeiture  clause  of  the  contract  of  insur- 
ance did  not  include  the  note  by  applying  the  familiar  rule 
of  construction,  often  stated  so  broadly  as  to  be  liable  to  mis- 
lead, that  liie  language  of  a  contract  will  not  be  so  interpreted 
as  to  result  in  a  forfeiture  if  a  different  meaning  can  fairly 
be  attributed  to  it,  and  that  those  parts  of  a  contract  em- 
bodied therein  for  the  benefit  of  one  party,  so  expressed  as  to 
be  ambiguous,  should  be  construed  favorably  to  the  other 
party.  Those  rules  are  sometimes  supposed  to  permit  a  court 
to  violate  the  contractual  intent  common  to  the  parties  at  the 


24]  JANUARY  TEEM,  1903.  27 

Behling  ▼.  N.  W.  Nat  L.  In&  Ca  117  Wi&  24. 

time  of  TnalriTig  the  contract  bj  saying  that  thej  intended  one 
thing  when  the  reasonable  probabilities  are  that  they  intended 
something  else,  and  to  take  that  course  because  the  intent  ju- 
dicially found  is  within  the  reasonable  scope  of  the  language, 
looking  to  that  alone.  Rightly  understood,  rules  for  con- 
struction do  not  go  to  any  such  length.  Otherwise  it  would 
be  a  oommon  occurrence  for  a  court  to  judicially  substitute 
for  parties  a  contract  very  different  from  the  one  they  made 
for  themselves,  merely  to  avoid  unfortunate  consequences  to 
one  of  them.  When  it  is  said  that  forfeitures  are  not  favored 
and  will  not  be  enforced  if  they  depend  upon  judicial  con- 
struction, if  a  meaning  can  be  found  within  the  scope  of  the 
language  involved  which  will  justify  avoiding  it,  the  meaning 
intended  by  the  proviso  is:  if  a  meaning  can  be  so  found 
reasonably, — ^found  in  accordance  with  settled  law  for  the  de- 
termination of  contractual  intention  from  the  language  used 
by  the  parties.  The  office  of  rules  for  construction  is  not 
merely  to  enable  courts  to  say  how  the  language  of  a  contract 
shall  be  read,  but  to  enable  them  to  say  how  the  parties  con- 
cerned intended  that  it  should  be  read.  In  applying  such 
rules  the  court  is  bound  to  look,  not  to  every  meaning  which 
can  reasonably  be  attributed  to  the  language  used,  as  a  mere 
abstract  matter,  but  to  such  meanings  as  can  be  attributed 
thereto  consistent  with  the  entire  instrument  and  the  situa- 
tion of  the  parties  at  the  time  it  was  made.  In  a  case  of 
reasonable  doubt  as  to  which  of  two  meanings  is  the  one  the 
parties  had  in  mind  when  making  their  contract,  the  court 
will  prefer  that  which  will  prevent  rather  than  that  which 
will  lead  to  a  forfeiture.  And  that  is  the  extent  to  which  the 
court  can  go  even  where  the  meaning  of  a  contract  depends 
upon  judicial  construction.  Tru^  as  stated  in  the  authori- 
ties, it  is  only  where  no  other  construction  is  permissible 
that  the  court  will  adopt  one  which  will  result  in  a  forfeiture 
{Sehunck  v.  Gegenseitiger  W.  &  W.  Fond,  44  Wis.  369 ;  Bar- 
row  V.  Family  Fund  Soc.  116  K  Y.  637,  22  N.  E.  1093) ; 
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but  it  is  not  permissible  to  do  so  arbitrarily — do  it  by  merely 
ascertaining  a  meaning  which  by  itself  can,  without  the  viola- 
tion of  rules  of  language,  be  attributed  to  the  words  of  the 
parties.  We  cannot  look  for  a  contractual  meaning  of  words 
beyond  the  reasonable  boundaries  thereof.  Such  boundaries 
are  to  be  determined  not  alone  by  the  particular  words,  but 
by  such  words  and  their  context, — ^by  the  manner  of  their  use 
as  well  as  by  the  words  themselves.  If  it  appears  clearly  that 
they  were  used  in  one  sense,  a  different  sense  cannot  be 
adopted  merely  to  prevent  hardship.  In  short,  the  extreme 
length  of  judicial  power  to  prevent  a  forfeiture  is  to  go  as 
far  as  "perfectly  fair  and  entirely  rational  construction  of 
the  language  actually  used  by  the  parties  will  permit.  To 
do  more  than  that  would  be  to  sacrifice  to  the  apparent  right 
of  one  party  in  one  case  that  steadfast  adherence  to  law  and 
principle  which  constitutes  the  only  protection  and  defense  of 
all  rights  and  aU  parties."  2  Parsons,  Cent  (8th  ed.)  506; 
McQuillan  v.  Mutual  B.  F.  L.  Asso.  112  Wis.  665,  677,  87 
N.  W.  1069,  88  N.  W.  925. 

Enough  has  been  said  to  indicate  the  correct  standard  by 
which  to  test  the  accuracy  of  the  construction  which  the 
learned  circuit  judge  gave  to  the  contract  before  us.  The 
language  of  the  forfeiture  clause  is  general.  It  says :  "Fail- 
ure to  pay  any  premium  or  note  or  interest  when  due  will 
thereupon  terminate  this  contract  and  insurance  and  forfeit 
all  payments  made  to  the  company."  We  assume  that  the 
court  held  that  the  words  "premium  or  note"  were  used  to 
convey  the  idea  of  premium  or  premium  note,  and  conse- 
quently held  that  the  note  in  question  was  not  within  the  for- 
feiture clause  because  it  was  not  a  premium  note ;  that  such 
a  note  is  one  which  merely  suspends  the  payment  of  the  pre- 
mium till  the  due  date  of  the  note;  that  one  taken  as  a  pay- 
ment of  a  premium,  strictly  so  called,  is  not  a  premium  note, 
but  is  in  effect  mere  evidence  of  a  loan  of  money  by  the  com- 
pany to  the  assured,  the  money  being  used  by  him  to  satisfy 
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the  premium  liability.  It  may  be  that^  technically^  such  is 
the  case;  but  the  question  here  is,  as  we  have  before  seen^  In 
what  sense  was  the  term  used  in  the  insurance  contract  ?  We 
search  the  application  for  the  policy,  and  the  policy,  every 
part  of  the  insurance  contract^  in  vain  for  anything  indicat- 
ing that  the  giving  of  premium  notes,  in  the  sense  of  com- 
mercial paper  suspending  the  due  date  of  premiums,  was  con- 
templated by  the  parties.  Cash  payments  only  were  pro- 
vided for.  Therefore  to  hold  that  the  word  "note"  should  be 
deemed  to  refer  only  to  notes  temporarily  suspending  or  fix- 
ing the  due  date  of  premiums,  would  be  to  act  arbitrarily. 
In  our  judgment^  looking  to  the  whole  contract,  we  cannot 
come  to  any  other  reasonable  conclusion  than  that  the  for- 
feiture clause,  in  its  plain,  ordinary  signification,  means  that 
nonpayment  of  any  note  given  to  the  company,  either  as  evi- 
dence of  indebtedness  for  the  insurance  or  as  payment  there- 
for, shall  per  se  extinguish  all  liability  of  the  company  upon 
the  policy. 

But  it  is  said  that  payment  of  the  entire  amount  the  as- 
sured was  required  to  contribute  to  the  company's  reserve 
fund,  the  $79.06  mentioned  in  the  application,  was  postponed 
by  the  terms  of  the  insurance  contract  till  the  maturity 
thereof  and  made  a  lien  thereon.  That  is  what  the  court  de- 
cided. We  cannot  agree  with  that  conclusion.  It  seems  to 
violate  the  plain  letter  of  the  contract  The  application  for 
the  insurance  recited  as  a  fact  the  payment  to  the  company  at 
the  time  it  was  presented  of  ten  per  cent  of  the  $79.06.  The 
whole  amount  of  the  reserve  fund  to  be  contributed  to  the  as- 
sured was  not  postponed  till  the  maturity  of  his  contract,  but, 
using  the  language  of  his  application,  which  of  course  forms 
a  part  of  his  contract,  "the  residue,  or  so  much  thereof  as 
shall  be  unpaid  at  my  decease,  with  any  unpaid  interest," 
etc,  was  postponed, — the  residue  left  after  payment  of  the 
ten  per  cent  which  the  application  recited  was  paid  at  the 
time  it  was  presented  to  the  company.    Upon  the  theory  of 
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the  decision  complained  of,  the  appellant  voluntarily,  with- 
out consideration,  released  its  security  upon  the  policy  for 
the  ten  per  cent  by  an  independent  transaction  by  which  it  in 
effect  loaned  the  assured  money  to  make  the  cash  payment  re- 
quired upon  the  policy.  Obviously,  if,  as  the  court  found,  the 
giving  of  the  note  was  a  full  cash  payment  to  the  company, 
extinguishing  instead  of  suspending  payment  of  the  reserve 
fund  premium  to  that  amount,  then  to  that  extent  it  released 
the  lien  upon  the  policy.    McCoy  v.  Quick j  30  Wis.  621. 

It  is  considered  that  payment  of  nine  tenths,  only,  of  the 
reserve  fund  was  by  the  terms  of  the  insurance  contract  post- 
poned till  the  maturity  thereof,  and  that  the  note  for  $7.91 
was  taken  for  the  other  tenth  and  made  payable  January  1, 
1901.  It  follows  that  the  note  is  within  the  forfeiture  clause 
of  the  policy  and  that  by  the  nonpayment  thereof  the  policy 
lapsed,  if  we  are  to  give  effect  to  the  plain  language  thereof. 
It  was  self-executing  in  form,  therefore  immediately  upon 
the  happening  of  the  event  which  by  the  stipulation  was  of 
itself  to  have  the  effect  of  terminating  the  policy  contract, 
it  was  terminated.  The  effect  of  a  self-executing  forfeiture 
clause  has  been  so  often  discussed  by  this  and  oilier  courts 
that  we  need  only  at  this  time,  it  seems,  suggest  the  rule. 

It  is  said  that,  conceding  that  the  note  is  within  the  for- 
feiture clause  of  the  policy,  the  failure  of  the  appellant  to 
make  any  demand  for  payment  thereof  or  to  suggest  in  any 
way  to  the  assured  that  a  forfeiture  would  be  insisted  upon, 
or  to  do  any  affirmative  act  declaring  the  forfeiture,  waived 
the  same.  The  law,  without  much  conflict  in  the  authorities, 
is  settled  the  other  way.  Where  a  note  given  upon  a  policy  of 
insurance  is  made  payable  at  a  particular  place  and  it  is  stip- 
ulated in  the  contract  that  failure  to  pay  the  same  according 
to  its  terms  shall  terminate  the  policy,  it  is  sufficient  to  make 
the  forfeiture  clause  operative  to  have  the  note  at  the  place 
designated  for  payment  at  the  proper  time,  so  as  to  enable  the 
assured  to  pay  it  if  he  desires  to  do  so,  and  his  failure  to 
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make  such  payment.  The  policy  being  at  an  end  by  the  hap- 
pening of  these  events,  the  company  owes  no  dnty  to  the  as- 
sured to  give  him  any  notice  to  that  effect  In  2  Joyce,  Ins. 
§  1208,  after  reviewing  the  authorities  at  considerable  length, 
the  author  fairly  sums  up  the  question  thus : 

"Unless  there  is  something  in  the  particular  circumstances 
of  a  case  to  warrant  a  departure  therefrom,  or  unless  a  stat- 
ute provides  otherwise,  the  rule  evidenced  by  the  undoubted 
weight  of  authority  is,  that  the  contract  ceases  in  such  case 
upon  default  according  to  and  in  the  manner  provided  by  the 
stipulations,  and  that  no  demand  or  notice  or  declaration  of 
forfeiture  is  necessary." 

The  more  significant  of  the  cases  usually  cited  to  support 
a  view  contrary  to  the  one  last  expressed,  will  be  found  upon 
examination  not  to  do  so,  or  it  will  be  discovered  that  the 
courts  overlooked  the  difference  between  the  duty  of  a  holder 
of  a  paper  which  does  not  evidence  an  absolute  promise  to  pay 
or  make  it  the  duty  of  the  debtor  to  pay  at  a  stipulated  place, 
and  a  note  like  the  one  in  question  in  this  case.  That  was 
clearly  pointed  out  in  Pendleton  r.  Knickerbocker  L,  Ins. 
Co.  (C.  C.)  7  Fed.  173.  Roehner  v.  Knickerbocker  L.  Ins. 
Co.  63  X.  T.  160,  is  a  leading  case  on  the  subject  The  note 
there  was  made  payable  as  in  this  case  at  a  particular  place, 
and  at  the  due  date  thereof  it  was  there  for  payment  It  was 
not  paid.  Nevertheless  the  claim  was  made  that  the  forfeit- 
ure clause  was  not  rendered  operative,  because  it  was  neces- 
sary for  the  company  to  have  made  known  to  the  assured  its 
intention  to  claim  the  benefit  of  the  forfeiture  within  a  rea- 
sonable length  of  time.  The  court  decided  that  the  forfeiture 
clause  was  self-executing  and  that  immediately  upon  the  hap- 
pening of  the  events  stipulated  to  be  suflScient  to  terminate 
the  insurance  contract,  it  ceased  to  exist;  that  the  company 
was  under  no  obligation,  as  a  condition  of  enjoying  the  bene- 
fit of  the  stipulation  favorable  to  it,  to  do  more  than  the  par- 
ties concerned  in  the  matter  agreed  should  be  done,  and  it  did 
not  require  the  company  to  make  any  demand  of  payment  of 
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the  note  upon  the  assured  or  to  declare  any  forfeiture  for  the 
nonpayment  thereof.  That  is  in  accord  with  the  current  of  au- 
thority that  a  provision  in  an  insurance  policy  plainly  in- 
tended, wheu  satisfied,  to  terminate  the  insurance  contract, 
must  be  given  that  effect  by  the  courts.  The  rule  which  some- 
times leads  courts  astray,  that  a  contract  will  not  be  so  con- 
strued as  to  create  a  forfeiture  when  any  other  result  is  per- 
missible, must  always  give  way  to  these  other  rules,  to  which 
there  is  no  exception:  When  the  language  of  a  contract  is 
plain  and  the  apparent  meaning  leads  to  no  absurd  result, 
there  is  no  occasion  for  and  no  right  to  resort  to  rules  for  ju- 
dicial construction  to  discover  some  other  meaning,  and  that 
is  so  r^ardless  of  consequences.  Courts  cannot  change  con- 
tracts for  the  purpose  of  saving  a  person  from  the  consequen- 
ces of  his  own  want  of  judgment  or  the  unexpected  and  un- 
fortunate results  of  want  of  reasonable  attention  to  his  own 
interests  at  the  time  of  making  the  contract  The  best  that 
courts  can  do  is  to  enforce  the  lawful  contracts  of  parties  just 
as  they  have  seen  fit  to  make  them.  Applying  that,  this  court 
and  other  courts  hold  that  when  the  parties  to  a  contract  in- 
clude in  it  a  self -executing  forfeiture  clause  it  must  be  recog- 
nized and  enforced,  and  that  insurance  contracts  are  no  ex- 
ception to  such  rule.  Joliffe  v.  Madison  Mut.  Ins.  Co.  39 
Wis.  Ill;  Freckmann  v.  Supreme  Council  R.  A.  96  Wis. 
133,  70  N.  W.  1113 ;  Hughes  v.  Wis.  0.  F.  M.  L.  Ins.  Co.  98 
Wis.  292,  73  N.  W.  1015 ;  Loeifler  v.  M.  W.  A.  100  Wis.  79, 
94,  75  N.  W.  1012 ;  Schmidt  v.  Knights  of  Maccabees,  97 
Wis.  528,  73  N.  W.  22;  Ellerbe  v.  Faust,  119  Mo.  653,  25  S, 
W.  390;  St.  Patriclc's  M.  B.  Soc.  v.  McVey,  92  Pa.  St  510 
Holly  V.  Metropolitan  L.  Ins.  Co.  105  N.  T.  437,  11  N.  E. 
507 ;  Pitt  V.  Berkshire  L.  Ins.  Co.  100  Mass.  500 ;  Lyon  v. 
Supreme  Assembly  R.  S.  0.  F.  153  Mass.  83,  26  N.  E.  236 ; 
Muhleman  v.  National  Ins.  Co.  6  W.  Va.  508. 

The  further  point  is  made  that  plaintiff  had  a  vested  inter- 
est in  the  policy  which  cannot  properly  be  prejudiced  without 
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her  consent  by  any  act  of  her  husband.  The  rule  invoked  has 
no  application  to  acts  of  the  assured  causing  a  forfeiture  of 
his  policy  according  to  the  stipulations  thereof.  That  was 
recently  suggested  in  Ellison  v.  Straw,  116  Wis.  207,  92  N. 
W.  1094.  The  question  was  only  passingly  referred  to  be- 
cause it  did  not  seem  to  be  one  open  to  serious  controversy. 
Of  course,  whatever  interest  a  married  woman  has  as  bene- 
ficiary under  a  policy  of  insurance  is  subject  to  the  provis- 
ions of  the  insurance  contract  as  regards  forfeitures. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re^ 
versed,  and  the  cause  remanded  with  directions  to  render 
judgment  dismissing  the  complaint  with  costs. 


ScHKOEDER,  Respondent,  vs.  Wisconsin  Centeal  Railway 
Company,  Appellant 

February  S^^Fehruary  24, 1909. 

Railroads:  Injury  at  street  crossing:  Contributory  negligence:  Court 
and  jury:  Bpecial  verdict:  Evidence:  Immaterial  errors:  Un- 
lawful  speed:  Statutes  construed. 

L  Plaintiff  was  injured  at  a  street  crossing  of  defendant's  railway' 
b7  cars  which  had  been  standing  on  the  track  which  he  was 
crossing  and  were  suddenly  thrown  back  against  him  with 
great  violence  by  a  switch  engine  which  at  that  moment,  com- 
ing from  a  further  track  by  a  cross-over  switch,  struck  the 
other  end  of  the  cars.  He  had  looked  when  150  feet  from  the 
track  and  had  seen  these  cars,  with  no  engine  on  the  same 
track,  and  the  switch  engine  on  the  further  track.  Again, 
when  about  eight  feet  from  the  track,  he  had  stopped,  looked 
in  both  directions,  and  listened,  and  then  saw  there  was  no 
engine  on  the  track  with  the  cars,  and  thought  he  heard  the 
engine,  then  on  the  further  track.  Thenceforward  the  engine 
was  out  of  his  sight,  behind  the  cars.  Upon  the  evidence,  show- 
ing these  facts  and  others,  it  is  held  that  plaintiff's  contribu- 
tory negligence  was  not  conclusively  established. 

2.  Refusal   to   submit   for  special    Terdict   the   question   whether 
plaintiff  could  have  heard  the  engine  coming  if  he  had  stopped 
and  listened  before  reaching  the  track  was  proper,  since  such 
Vol*  117—3 
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question  presented  no  issue,  but  merely  an  eyidentiary  and  in- 
conclusive fact,  fully  included  in  the  question  whether  plaintiff 
was  guilty  of  contributory  negligence. 

t.  Refusal  to  submit  for  special  verdict  the  question  whether 
plaintiff  was  guilty  of  a  "slight  want  of  ordinary  care,  which 
contributed  to  his  injury,"  was  not  error,  the  question  sub- 
mitted being  whether  he  was  guilty  of  any  want  of  ordinary 
care,  etc.;  and,  there  having  been  no  specific  request,  failure 
to  instruct  the  jury  that  a  slight  want  of  ordinary  care  would 
require  an  affirmative  answer  to  the  question  submitted  was 
not  error,  the  Jury  being  instructed,  with  some  emphasis,  that 
any  want  would  constitute  negligence  and  require  such  an- 
swer. Jung  v.  Btevens  Point,  74  Wis.  647,  distinguished  and 
limited. 

4.  The  admission  of  evidence  that  about  an  hour  before  the  acci- 
dent the  fireman  was  running  the  engine  without  the  engineer, 
was  not  a  material  error,  it  being  obvious  that  it  had  no  effect 
upon  any  of  the  issues  finally  submitted. 

6.  Sees.  1809,  1809a,  Stats.  1898,  construed  together,  make  it  un- 
lawful to  run  trains  or  engines  faster  than  six  miles  an  hour 
in  cities  and  villages  until  after  having  passed  all  the  traveled 
streets  thereof,  except  that  where  gates  are  maintained  as  pro- 
vided in  sec.  1809a  a  speed  of  fifteen  miles  an  hour  is  per- 
mitted. In  the  absence  of  proof  that  such  gates  are  main- 
tained the  six-mile  limitation  will  be  presumed  to  be  appli- 
cable. 

6.  In  an  action  against  a  railway  company  for  injuries  received  at 
d  street  crossing,  where  the  complaint  alleged  negligence  in 
running  the  engine  at  an  "unlawful  rate,  to  exceed  six  miles 
an  hour,"  and  such  statutory  negligence  was  fully  established 
by  the  proof,  it  was  not  error  prejudicial  to  the  defendant  to 
submit  to  the  jury  the  question  whether  the  engine  was  run  at 
"an  unreasonable  and  dangerous  speed." 

Appeal  from  a  judgment  of  the  circuit  court  for  Wood 
county :  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

Action  for  personal  injuries  suffered  by  plaintiff  at  the  in- 
tersection of  defendant's  north  main  track  with  Center 
avenue,  in  the  city  of  Stevens  Point,  on  Sunday,  November 
5,  1899.  Evidence  tended  to  show  a  situation,  so  far  as  it 
can  be  described  in  words,  as  follows : 

Center  avenue,  which  lies  some  400  feet  east  of  defend- 
ant's station,  is  crossed  by  two  main  tracks  running  east  and 
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westj  and  fourteen  feet  apart  between  centers.  West  of 
Center  avenne,  these  two  main  tracks  constitute  substantially 
all  of  defendant's  railroad  material  to  the  case,  except  for  a 
cross-over  switch  between  them,  to  be  hereafter  mentioned. 
Commencing  in  Center  avenue,  and  thence  toward  the  east, 
there  diverge  from  these  two  main  tracks,  like  the  sticks  of  a 
fan,  a  series  of  switches  or  side  tracks,  which  again  repeat- 
edly subdivide,  constituting  a  yard  covering  many  acres,  and 
containing  a  laige  number  of  tracks,  so  that  just  at  the  cross- 
ing in  question  is  what  may  be  termed  the  "throat  of  the 
yard,"  across  which  switch  engines  pass  with  great  frequency 
in  the  process  of  moving  about  cars  from  one  part  of  the  yard 
to  another,  or  in  making  up  trains.  About  140  feet  west  of 
the  center  of  Center  avenue,  towards  the  station,  is  a  cross- 
over switch  connecting  the  north  with  the  south  main  track, 
thus  enabling  cars  or  engines  to  pass  from  one  to  the  other; 
its  junction  with  the  south  track  being  268  feet  west  of  the 
street  center. 

On  the  day  in  question  there  were  standing  four  box  cars 
upon  the  north  main  ti^ack,  the  easterly  end  thereof  extend- 
ing a  few  feet  onto  a  switch  there  diverging  northward  from 
said  track.  The  east  end  of  these  cars  was  about  the  center  of 
Center  avenue.  The  west  end  was  about  145  feet  westward, 
and  extending  a  few  feet  west  of  the  point  where  the  cross- 
over switch  commenced  to  diverge  toward  the  south  main 
track.  The  plaintiff,  returning  from  church  at  about  noon, 
went  southward  on  the  east  side  of  Center  avenue,  intending 
to  cross  the  tracks  and  go  on  further  southward,  to  his  resi- 
dence. The  four  box  cars  above  mentioned  were  so  located 
that  they  obscured  from  a  foot  passenger  the  cross-over  switch 
and  any  train  which  had  entered  thereon  from  the  westward 
far  enough  to  make  its  divergence  from  the  south  main  track 
perceptible  when  such  foot  passenger  was  at  any  point  nearer 
than  about  thirteen  to  fifteen  feet  north  of  the  cars.  As 
plaintiff  went  southward  on  Center  avenue,  and  about  150 
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feet  'before  reaching  the  cars,  he  looked  and  observed  them^ 
and  observed  the  situation  about  them;  saw  that  there  was 
no  train  or  engine  upon  the  north  track  to  the  westward  of 
them^  but  did  observe  a  switch  engine  with  some  cars  moving 
about  on  the  south  main  track.  He  passed  on,  with  no  very 
definite  further  observation,  though,  of  course,  with  his  face 
directed  toward  the  tracks,  until  he  reached  a  point  some  fif- 
teen to  twenty  feet  north  of  the  cars,  just  beyond  which  the 
sidewalk  terminated,  where  he  left  the  sidewalk,  but  passed 
on  southward  in  the  street  toward  the  track.  When  about 
eight  feet  from  the  north  rail  of  the  track  on  which  the  cars 
stood,  he  stopped,  looked  in  both  directions,  and  listt^ned.  He 
could  then  see  the  north  main  track  upon  which  the  cars  were 
situated,  at  least  as  far  westward  as  the  depot,  about  400  feet 
away,  and  there  was  no  engine  or  train  there.  He  thinks  he 
heard  the  puffing  of  an  engine  in  that  direction,  but,  if  so, 
that  engine  was  on  the  south  main  track,  as  he  had  already 
observed.  Immediately  south  of  the  track  on  which  the  cars 
stood  was  the  flagman,  whose  custom  it  was  to  make  deterrent 
signals  if  there  was  danger  in  crossing.  He  made  no  signal, 
and  plaintiff  proceeded  to  cross  the  track  about  ten  feet  east 
x>i  the  east  end  of  these  cars,  when,  just  as  he  was  midway  of 
the  track,  the  flagman  shouted  to  keep  back,  and  at  the  same 
moment  the  cars  were  thrown  against  him  with  great  vio- 
lence, and  he  was  thrown  down  and  injured.  The  movement 
of  the  cars  was  occasioned  by  the  fact  that  the  switch  engine 
which  had  previously  been  upon  the  south  main  track  had  at 
that  moment  passed  therefrom  up  the  cross-over  switch  and 
come  in  violent  contact  with  these  standing  cars.  It  came 
at  a  speed  of  about  twelve  miles  an  hour,  and  with  such  vio- 
lence as  to  throw  the  body  of  one  of  the  cars  off  the  trucks, 
and  by  its  impact  to  drive  these  four  cars  a  distance  of  some 
140  feet.  It  also  came  without  the  ringing  of  the  bell.  At  the 
time  that  plaintiff  stepped  off  of  the  sidewalk  into  the  street 
to  go  towards  the  crossing,  as  above  stated,  that  switch  engine, 
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having  one  car  in  front  afid  east  of  it,  had  just  backed  up 
westward  on  the  south  track  to  a  point  b^ond  the  junction  of 
the  cross-over  switch  with  the  soulii  track,  and  might  have 
been  seen  by  plaintiff  in  that  position.  It  either  was  then 
standing  still,  or  just  conunencing  its  movement  eastward. 
In  either  event,  it  could  not  have  been  perceived  liiat  it  was 
taming  onto  the  switch  to  cross  from  the  south  track  to  the 
one  which  plaintiff  was  about  to  cross;  and  it  is  practically 
established  by  all  evidence  that,  before  that  fact  could  have 
been  perceptible,  plaintiff  must  have  passed  onward  so  near 
to  the  standing  cars  that  ihej  obscured  the  approaching  en- 
gine from  his  sight 

The  forgoing  situation  and  narrative  of  events  in  many 
respects  is  imcontroverted,  but  in  all  respects  has  evidence  at 
least  tending  to  its  support  The  jury  found  by  a  special 
verdict  of  sixteen  questions,  that  the  defendant  was  charge- 
able with  negligence  of  its  employees  in  running  the  engine 
at  an  unreasonable  and  dangerous  speed,  and  in  failing  to 
ring  the  bell,  and  in  the  flagman's  failure  to  give  any  warn- 
ing to  prevent  plaintiff  from  attempting  to  cross ;  that  such 
n^ligence  was  the  proximate  cause  of  the  plaintiff^s  injury; 
that  plaintiff  was  not  guilty  of  contributory  negligence. 
Whereupon,  after  motions  to  change  the  answers  to  several  of 
these  questions  and  render  judgment  in  favor  of  the  defend- 
ant, the  court  entered  judgment  thereon  in  favor  of  the  plaint- 
iff for  the  amount  of  damages  found,  from  which  the  defend- 
ant ap})eals. 

For  the  appellant  there  was  a  brief  by  Howard  Morris  and 
Thos.  H.  Gill,  and  oral  argument  by  Mr.  OilL 

For  the  respondent  there  was  a  brief  by  O'Connor,  Ham- 
mel  &  Schmitz  and  Fred  F.  Oroelle,  and  oral  argument  by 
Mr.  Oroelle  and  Mr.  A.  J.  Schmitz. 

Dodge,  J.  1.  The  most  strenuous  contention  on  appel- 
lant's part  is  that  contributory  negligence  appears  as  matter 
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of  law.  Such  contention  has  bee%  the  subject  of  considera- 
tion in  a  multitude  of  crossing  cases  in  this  court,  and  while 
recognizing  that  due  care  or  negligence  must  be  measured  by 
the  surrounding  circumstances  and  is  ordinarily  to  be  de- 
duced as  a  f aet  therefrom,  many  decisions  have  declared  that, 
for  the  courts  of  this  state,  certain  conduct  is  so  clearly  vari- 
ant from  due  care  that  the  law  declares  it  n^figence,  and 
courts  should  so  hold  without  submitting  the  question  to  un- 
certain arbitrament  by  the  jury.  It  has  been  decided  that  in 
approaching  a  railway  crossing  one  must  use  his  senses  of 
sight  and  hearing  to  ascertain  whether  there  is  any  approach- 
ing train,  of  which  peril  the  mere  existence  of  tJie  track  is  a 
continual  warning;  that  the  duty  to  look  and  listen  exists  at 
every  opportunity  to  render  it  effective,  but  especially  at  the 
last  opportunity  before  entering  upon  the  peril;  also  that 
courts  will  not  deem  credible  the  testimony  of  a  plaintiff  that 
he  did  look  and  listen,  but  did  not  see  or  hear  that- which  the 
physical  facts  and  circumstances  demonstrate  must  have  been 
apparent  A  few  of  the  decided  cases  are  Nolan  v.  M.,  L.  8. 
&  W.  B.  Co.  91  Wis.  16,  25,  64  N.  W,  819;  WhUe  v.  0.  & 
N.  W.  B.  Co.  102  Wis.  489,  498,  78  N.  W.  686;  Koester  v. 
C.  &  N.  W.  B.  Co.  106  Wis.  460,  464,  82  K  W.  295 ;  Tesch 
V.  M.  E.  B.  &  L.  Co.  108  Wis.  698,  84  K  W.  823 ;  Ouhl  v. 
WhUcomh,  109  Wis.  69,  85  N.  W.  142 ;  Steher  v.  0.  &  N.  W. 
B.  Co.  115  Wis.  200,  91  K  W.  654. 

Applying  such  rules,  is  the  plaintiff,  beyond  controversy, 
brought  within  their  condemnation?  It  appears  that  he 
looked  when  150  feet  away,  and  again  when  eight  feet,  from 
the  track.  It  does  not  appear  very  conclusively,  either  by 
testimony  or  verdict,  that  he  did  not  continue  some  measure 
of  observation  between  those  points;  but  concede,  arguendo, 
that  he  did  not,  such  observation  in  this  case  could  not  have 
disclosed  to  him  any  danger,  nor  helped  to  save  him  from  the 
accident.  It  would,  at  most,  have  confirmed,  what  he  al- 
ready knew — ^that  an  engine  was  in  motion  upon  the  south 
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main  trade.  It  would  not  have  disclosed  anything  in  the 
movements  of  that  engine  to  indicate  probability  of  its  being 
transposed  onto  the  north  track,  even  if  he  had  known  of  the 
^stence  of  the  cross-over  switch,  which  by  no  means  con- 
clusively appears.  During  all  this  time  of  approach,  plaint- 
iff could  see,  and,  indeed,  had  previous  knowledge,  that  when 
he  got  close  to  the  crossing  he  would  have  the  best  and  most 
extended  view  of  the  track  on  which  these  cars  stood,  both  to 
east  and  west,  and  coxild  then  most  effectively  take  those  pre- 
cautions, which  ordinary  care  demanded,  to  ascertain  whether 
engine  or  train  was  approaching.  Certainly  we  cannot  dis- 
cover conduct,  in  the  course  of  his  approach  toward  the  track, 
which  is  inconsistent  with  ordinary  care.  There  is  testimony 
that  when  he  got  close  to  the  track  (i.  e.,  within  seven  or  eight 
feet)  he  stopped  and  performed  his  duty  to  look  and  listen 
for  the  peril  of  which  that  track  was  a  warning,  namely,  an 
engine  moving  thereon.  Having  a  view  of  several  hundred 
feet,  and  having  assured  himself  of  the  absence  of  any  such 
peril,  he  proceeded  to  cross.  Where  in  all  this  is  there  lapse 
in  any  of  the  respects  declared  essential  to  ordinary  care  in 
any  of  the  foregoing  cases  ?  Had  he  relied  on  his  observation 
while  passing  along  the  sidewalk,  and  omitted  to  renew  it 
when  close  to  the  track,  he  would  have  fallen  within  the 
criticism  of  Nolan  v.  M,,  L,  8.  &  W.  R.  Co.,  supra,  where  one, 
after  looking  and  seeing  an  engine  was  stationary,  indulged 
in  some  conversation,  and  then  stepped  on  the  track  without 
giving  a  final  look,  which  would  have  disclosed  the  approach 
of  the  engine.  Had  there  been  anything  to  suggest  to  him  the 
existence  of  the  cross-over  switch,  and  that  the  engine  which 
he  saw  to  be  on  the  south  track  was  likely  to  txirn  thereon  and 
come  to  collision  with  the  standing  cars,  it  might  have  been 
his  duty  to  stop  far  enough  back  to  have  an  unobscured  view 
of  that  curve,  and  to  assure  himself  that  the  engine  was  so 
far  away  as  to  exclude  aU  possible  peril,  but  no  such  sugges- 
tion existed.    It  does  not  appear  that  he  knew  of  the  switch, 


40  SUFEEME  OOXJET  OF  WISCO:tfSIK       [Feb. 

Schroeder  v.  Wisconsin  Cent  R.  Ca  117  Wi&  8& 

nor  that,  when  he  passed  the  point  where  the  standing  cars 
intercepted  his  view,  the  engine  on  the  south  track  had  com- 
menced to  swerve  northward.  Had  the  engine  been  moved 
at  only  six  miles  an  hour,  it  seems  more  than  probable  that 
such  swerving  would  have  been  apparent  long  enough  before 
the  collision  to  have  been  seen  by  plaintiff  before  his  line  of 
vision  was  obscured  by  the  standing  cars.  But  in  fact  at  no 
time  when  the  engine  was  so  on  the  switch  was  he  in  a  posi- 
tion so  that  the  most  vigilant  exercise  of  sight  or  hearing 
could  discover  it 

We  have  not  dwelt  on  the  presence  and  conduct  of  the  flag- 
man. The  extent  to  which  absence  of  customary  signals  of 
danger  may  justify  any  relaxation  of  vigilance  which  would 
be  expected  if  no  such  warning  were  customary  has  received 
antithetic  discussion  in  Bohde  v.  C.  &  N.  W.  B.  Co.  86  Wis. 
309,  56  K  W.  872,  and  White  v.  C.  &  N.  W.  B.  Co.  102  Wis. 
494,  78  N.  W.  587.  We  need  not  enlarge  upon  that  subject, 
as,  independently  of  the  flagman's  tacit  invitation  to  cross, 
we  are  unable  to  say  that  plaintiff  is  conclusively  shown  to 
have  omitted  any  of  the  possible  efforts  to  have  informed  him- 
self of  the  presence  of  the  danger  from  which  he  suffered. 
The  situation  seems  to  fall  within  the  principle  of  such  cases 
as  Langhoff  v.  M.  &  P.  du  C.  B.  Co.  19  Wis.  489,  and  Tesch 
r.  i¥.  E.  B.  &  L.  Co,  108  Wis.  593,  84  Jf.  W.  823,  to  the 
effect  that  one  who  diligently  uses  all  his  senses,  and  assures 
himself  of  the  absence  of  any  peril  discoverable  thereby,  is 
not  necessarily  negligent  in  crossing  a  railway  track,  although 
there  may  exist  a  hidden  danger  of  which  he  has  no  knowl- 
edge and  cannot  by  observation  inform  himself. 

2.  Error  is  assigned  upon  refusal  of  the  court  to  submit, 
at  request  of  the  defendant,  the  question  whether  plaintiff 
was  guilty  of  a  "slight  want  of  ordinary  care,  which  contrib- 
uted," etc.  The  question  submitted  was  whether  he  was 
guilty  of  any  want  of  ordinary  care,  etc.    The  form  adopted 
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by  lihe  oonrt  was  oorrect  It  covered  the  whole  field.  If 
guilty  of  either  a  sli^t  want  of  ordinary  care>  or  more  than 
a  slight  want»  the  question  must  be  answered  in  the  affirma- 
tive, while  appellant^s  question  might,  by  a  technical  jury- 
man, be  answered  negatively  if  he  believed  the  omission  more 
than  slight  This  subject  has  been  fully  ruled  against  appel- 
lant Mauch  V.  Hartford,  112  Wis.  40,  67,  87  K  W.  816. 
In  this  connection  it  is  also  urged,  however,  that  it  was  error 
not  to  explain  to  the  jury  that  a  slight  want  of  ordinary  care 
would  warrant  and  require  an  a£Srmative  answer  to  the  ques- 
tion in  fact  submitted.  What  the  court  did  was  to  instruct, 
with  some  emphasis,  that  any  want  would  constitute  negli- 
gence and  require  affirmation.  It  is  undoubtedly  established 
by  numerous  decisions  of  this  court  that,  when  properly  re- 
quested, the  attention  of  the  jury  should  be  challenged  by  di- 
rect use  of  the  word  "slight"  in  this  connection,  and  we  need 
neither  repeat  nor  question  the  reasons  which  have  induced 
the  adoption  of  such  rula  Otis  v.  Janesville,  47  Wis.  422,  2 
N.  W.  783;  HaH  v.  Bed  Cedar,  63  Wis.  634,  642,  24  N.  W. 
410;  Jung  v.  Stevens  Point,  74  Wis.  647,  43  K  W.  613; 
Shaw  V.  OilbeH,  111  Wis.  165, 188,  86  K  W.  188.  It  is  dis- 
appointing that  such  reiteration  of  a  rule  fails  to  secure  re- 
sponse to  it  from  the  trial  court,  whose  duty  it  is  to  correctly 
guide  the  jury  by  full  instructions,  whether  expressly  re- 
quested or  not,  williout  regard  to  whether  reversal  is  to  be 
apprehended  in  absence  of  such  request  Appellant  made  no 
request  for  any  instruction  on  the  point,  but  now  urges  that 
the  request  for  submission  of  a  question  embodying  the  word 
"slight"  is  tantamount  to  a  request  for  an  instruction  mak- 
ing use  of  it,  on  authority  of  Jung  v,  Stevens  Point,  supra. 
That  case  does  not  go  quite  to  the  extent  claimed.  It  decides 
that  the  word  "negligence,"  used  in  the  special  verdict  in  that 
case^  is  so  ambiguous, — signifying,  as  it  may,  slight,  ordi- 
nary, or  gross  negligence — ^that  the  court  ought,  of  its  own 
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motion,  to  limit  and  define  it,  and  that  such  duty  was  so  im- 
perative that  a  mere  suggestion  from  counsel  was  enough  to 
make  its  omission  reversible  error,  even  in  absence  of  a  form- 
ally requested  instruction.  In  the  present  case  there  was  no 
such  complete  omission  of  duty — merely  a  failure  to  inform 
the  jury  that  the  word  "any^^  was  used  in  sufficiently  compre- 
hensive sense  to  include  "slight'^  want  of  ordinary  care,  which 
must  be  obvious  to  any  one  carefully  observant  of  the  lan- 
guage. No  rule  is  better  or  longer  established  in  courts  of 
error  than  that,  generally,  mere  omissions  to  give  certain  in- 
structions to  juries  will  not  constitute  ground  for  reversal  un- 
less definite  request  therefor  is  made.  Lachner  v.  Salomon,  9 
Wis.  129,  134;  Karber  v.  Nellis,  22  Wis.  215,  219;  Weiserir 
berg  v.  Appleton,  26  Wis.  56,  60;  Austin  v.  Moe,  68  Wis. 
468,  32  N.  W.  760;  National  Bank  v.  Illinois  &  W.  L.  Co. 
101  Wis.  247,  258,  77  N.  W.  185;  Hacker  v.  Heiney,  111 
Wis.  313,  87  N.  W.  249 ;  New  Home  S.  M.  Co.  v.  Simon,  113 
Wis.  267,  271,  89  N.  W.  144.  That  rule  is' recognized,  and 
the  method  of  making  the  request  defined,  by  statute  in  Wis- 
consin (sec.  2853,  Stats.  1898),  which,  as  construed,  requires 
counsel  to  formulate  in  writing  the  exact  words  of  the  instruc- 
tion he  desires  given.  Lyle  v.  McCormick  H.  M.  Co.  108 
Wis.  82,  91,  84  N.  W.  18,  51  L.  R.  A.  906;  Hacker  v. 
Heiney,  111  Wis.  313,  316,  87  N.  W.  249.  To  that  rule,  ex- 
cept as  stated  in  Jung  v.  Stevens  Point,  supra,  hardly  any 
exception  has  been  made,  save  where  it  is  deemed  that  an  ele- 
ment essential  to  the  cause  of  action  is  left  undisposed  of  by 
a  special  verdict  because  no  direct  question  upon  it  is  sub- 
mitted, and  because  the  jury  are  not  so  instructed  that  they 
must  have  disposed  of  it  in  answering  some  ambiguous  or 
uncertain  question  in  the  verdict,  so  framed  that  the  issue 
might  or  might  not  be  included  therein.  In  such  case  it  has 
been  held  sufficient  for  counsel  to  request  that  the  issue  be 
submitted,  and  error  has  been  held  well  assigned,  not  because 
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the  ooart  failed  to  instmct^  but  because  it  failed  to  submit  the 
issue,  either  by  a  direct  question  or  by  explicitly  defining  the 
ambiguous  ones  so  as  to  include  it.  Hermesey  v.  C.  &  N.  W. 
R.  Co.  99  Wis,  109,  74  N.  W.  664;  Dugal  v.  Chippewa  Falls', 
101  Wis.  633,  77  K  W.  878;  Crouse  v.  0.  £  N.  W.  B.  Co. 
104  Wis.  473,  480,  80  N.  W.  752.  The  case  of  Jung  v.  Ste- 
vens Point,  74  Wis.  647,  43  K  W.  613,  goes  somewhat  be- 
yond this  principle,  and  fur&er  than  any  other  in  this  court 
toward  relaxation  of  the  very  ancient  and  salutary  general 
rule  above  stated.  In  that  respect  it  is  an  extreme  case,  and 
we  are  not  willing  to  extend  its  authority  beyond  the  situa- 
tion there  presented.  We  are  not  willing  to  hold  it  error  that 
the  court  omitted  to  instruct  the  jury  that  "any  want  of  ordi- 
nary care"  includes  a  slight  want  thereof,  in  the  absence  of 
a  spedfic  request 

3.  Appellant  presents  as  error  the  fact  that  the  court  sub- 
mitted to  the  jury,  both  by  question  and  instruction,  to  find 
whether  defendant  ran  its  engine  at  "an  unreasonable  and 
dangerous  speed,''  while  the  complaint  only  alleged  negli- 
gence in  running  "at  a  high  and  unlawful  rate,  to  exceed  six 
miles  an  hour."  He  contends  that  this  did  not  charge  a  speed 
negligent  in  itself,  but  merely  one  negligent  because  forbid- 
den by  statute,  and  so  not  negligence,  within  the  case  made 
by  the  pleadings.  This  construction  of  the  complaint  is  very 
technical  and  narrow.  We  should  hesitate  to  hold  that  it  does 
not  fairly  notify  defendant  of  the  claim  that  the  speed  was 
negligently  high,  giving  the  pleading  the  liberal  construction 
commanded  by  statute.  It  has  been  said  that  a  negligent 
speed  is  unlawful  speed,  independently  of  statutory  prohibi- 
tion. Wiehham  v.  C.  £  N.  W.  B.  Co.  95  Wis.  23,  26,  69  K 
W.  982.  Waiving  such  considerations,  however,  of  course 
the  error  is  immaterial  if  twelve  miles  per  hour  is  expressly 
prohibited,  for  the  jury  have  found  upon  abundant,  if  not  un- 
controverted,  evidence  that  such  was  the  speed.    The  statutes 
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on  the  subject  are  as  follows:   See.  1809^  Stats.  1898,  pro- 
vides: 

"In  all  cities  and  villages  ...  no  train  or  locomo- 
tive shall  go  faster,  until  after  having  passed  all  the  traveled 
streets  thereof,  than  at  the  rate  of  six  miles  per  hour.'' 

Stevens  Point  was  a  city.  Center  avenue  was  a  traveled 
street  thereof,  and  had  not  been  passed  by  the  engine.  The 
apparently  inevitable  conclusion  is,  however,  sought  to  be 
avoided  by  reference  to  sec.  1809a,  Stats.  1898,  which  pro- 
vides: 

"Any  railroad  corporation  operating  a  railroad  in  this 
state  and  whose  line  of  road  extends  through  cities  and  vil- 
lages shall  not  run  its  trains  or  locomotives  faster  than  fifteen 
miles  an  hour  imtil  after  having  passed  all  the  traveled  streets 
thereof,  and  shall  cause  the  engine  bell  to  be  rung  before  and 
whjle  crossing  any  such  streets :  provided  however,  that  gates 
shall  first  be  placed  and  maintained  upon  such  street  cross- 
ings within  cities  and  incorporated  villages  over  which  trains 
shall  pass  as  the  public  authorities  of  any  such  city  or  village 
may  direct" 

These  two  sections  are  found  together  in  the  Revision  of 
1898,  and  it  must  be  presumed  that  the  legislature  intended 
that  both  should  have  some  effect  It  could  hardly  be  thought 
that  the  prohibition  in  sec  1809  against  exceeding  six  miles 
was  intended  to  be  wholly  wiped  out  of  existence  by  a  mere 
prohibition  against  exceeding  fifteen  miles,  contained  in  setc. 
1809a.  Nor  can  we  consider  any  such  absurd  construction  as 
possibly  the  mere  words  of  the  latter  section  suggest — as  that 
the  limitation  of  speed  is  to  apply  only  where  gates  are  put 
in,  while  it  may  be  unlimited  in  absence  of  gates.  Quite 
clearly,  the  two  sections  were  intended  to  be  read  together ;  the 
latter  qualifying  the  former.  So  considered,  they  are  intel- 
ligible and  reasonable.  The  first  prescribes  a  general  limita- 
tion of  speed  in  cities  and  villages  to  six  miles  per  hour.  The 
latter  makes  exception  where  the  railroad  has  put  in  gates  in 
compliance  with  directions  from  the  city,  in  which  case  fif- 
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teen  miles  per  hour  shall  be  the  limit  Such  being  the  force 
of  the  statute,  the  situation  in  which  the  higher  speed  may  be 
maintained  is  an  exception  to  the  general  rule,  and  the  burden 
rests  on  him  who  claims  the  exception  to  prove  the  facts  war^ 
ranting  it  The  record  is  barren  of  any  evidence  tending  to 
show  that  the  defendant  has  placed  any  gates  at  street  cross- 
ings in  Stevens  Point  Until  that  fact  is  shown,  it  must  be 
presumed  to  be  governed  by  the  six-mile  limitation  prescribed 
by  sec  1809.  Hence,  upon  the  record  before  us,  the  fact  of  • 
statutory  negligence  is  fully  established,  and  the  further 
finding  that  the  speed  was  unreasonable  and  dangerous  is,  at 
worst,  mere  surplusage  and  not  prejudicial  error. 

The  court  refused  to  submit,  at  defendant's  request,  the 
question  whether  plaintiff  could  have  heard  the  engine  com- 
ing east  from  the  switch,  had  he  stopped  and  listened  before 
reaching  the  track.  This  question,  like  some  similar  ones  in 
fact  submitted,  presented  no  issue — ^merely  an  evidentiary 
and  inconclusive  fact,  hardly  disputed,  fully  included  in  the 
inquiry  whether  he  was  guilty  of  contributory  negligence, 
and  which  the  court  might,  without  error,  refuse,  in  the  ex- 
ercise of  its  discretion  over  the  form  of  the  verdict  Another 
sufScient  reason  for  its  refusal  is  that  the  fact,  if  foimd, 
would  be  inconclusive,  if  not  inmiaterial.  That  he  could  hear 
an  engine  which  he  had  seen  and  knew  to  be  on  the  south 
track  would  hardly  deter  the  ordinarily  careful  man  from 
crossing  the  north  track,  when  he  could  and  did  see  that  was 
dear  for  400  feet  or  more.  It  would,  at  most,  suggest  the 
precaution  of  further  observation  after  he  had  passed  the 
standing  cars,  and  before  attempting  to  cross  the  south  track. 

Error  is  assigned  on  allowing  a  witness  testifying  to  his 
observation  of  the  vicinity  about  an  hour  before  the  accident 
to  testify  that  the  fireman  was  running  the  switch  engine 
without  the  engineer.  It  is  obvious  from  the  instructions 
and  the  special  verdict  that  this  fact  had  no  effect  upon  any 
of  the  issuee  finally  submitted  to  the  jury,  and  could  not  have 
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been  prejudicial,  whether  admissible  or  not,  when  oflEered  in 
evidence. 

The  foregoing  discussion  sufficiently  covers  all  the  assign- 
ments of  error  on  which  appellant  seems  to  rely.  We  find 
nothing  which  can  warrant  us  in  reversing  the  judgment. 

By  the  Court. — Judgment  affirmed. 


Peteioh,  Respondent,  vs.  Town  of  Union,  Appellant 
February  5 — February  5^,  1909, 

Hightoays:  Injury  from  defect  knoton  to  plaintiff:  Temporary  for- 
get fulness:  Contributory  negligence:  Presumptions:  Court  and 
fury:  Instructions:  Credibility  of  witnesses. 

1.  In  an  action  for  injuries  caused  by  a  defective  highway,  where 

it  appeared  that  plaintiff  was  riding  in  a  wagon  with  her  hus- 
band at  night,  holding  a  baby  in  her  lap,  and  talking  with  her 
husband,  it  was  a  question  for  the  jury  whether  she  was  neg- 
ligent in  temporarily  forgetting  the  existence  of  the  defect,  of 
which  she  had  knowledge. 

2.  It  appearing  that,  although  plaintiff  well  knew  the  defective 

condition  of  the  highway,  she  was  not  holding  on  to  anything 
as  she  rode,  and  It  not  appearing  that  her  husband,  who  was 
driving,  had  such  knowledge  of  the  highway  or  knew  how  she 
was  riding,  the  question  of  plaintiff's  own  contributory  negli- 
gence, independent  of  negligence  on  the  part  of  the  husband, 
should  have  been  submitted  to  the  jury. 

3.  An  instruction  that  if  the  husband  knew  of  the  defective  condi- 

tion of  the  road,  that  fact  did  not  necessarily  make  him  negli- 
gent as  matter  of  law,  should  have  had  coupled  with  it  the 
correlative  idea  that  such  fact  raised  a  presumption  of  negli- 
gence which  must  be  rebutted  by  showing  a  reasonable  excuse 
for  his  lapse  of  memory  which  resulted  in  the  injury. 

4.  There  being  a  sharp  conflict  In  the  testimony  of  two  witnesses 

as  to  service  of  a  notice  of  plaintiff's  injury,  it  was  an  invasion 
of  the  province  of  the  jury  for  the  court  to  charge,  in  effect, 
that  there  was  doubtless  an  honest  mistake  and  not  false 
swearing,  and  to  suggest  ways  in  which  the  difference  in  tes- 
timony might  be  accounted  for  on  the  basis  of  honest  mistake. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  J.  J.  Fbuit,  Judge.    Reversed. 

This  is  an  action  to  recover  for  personal  injuries  received 
upon  an  allied  defective  highway  in  the  defendant  town. 
The  plaintiff  is  a  married  woman,  about  thirty-six  years  of 
age,  and  upon  the  evening  of  August  4,  1900,  at  about  9 
o'clock,  was  riding  over  the  highway  in  question  with  her 
husband  in  a  double  spring  wagon,  the  horses  being  driven 
by  her  husband.  She  was  holding  a  baby  in  her  lap,  and  she 
testifies  that  the  right-hand  wheels  of  the  wagon  dropped  sud- 
denly into  a  ditch  or  gully  in  the  traveled  track  about  twenty 
inches  deep,  and  that  she  was  thereby  thrown  out  of  the 
wagon  onto  the  ground,  suffering  serious  injuries.  She  had 
been  over  the  road  at  about  5  o'clock  on  the  same  afternoon, 
and  also  upon  a  number  of  previous  occasions,  and  knew  of 
the  defect.  The  answer  pleaded  contributory  negligence  by 
the  plaintiff.  At  the  close  of  the  evidence  the  defendant 
moved  for  the  direction  of  a  verdict,  but  the  motion  was  over- 
ruled. The  following  special  verdict  was  rendered  by  the 
jury: 

"1.  Was  there  an  insufficiency  or  want  of  repair  in  the  high- 
way in  question,  which  caused  or  contributed  to  the  plaint- 
iff's fall  and  injury  ?  Answer.  Yes.  2.  Did  the  pathmaster 
of  the  road  district  in  which  the  highway  in  question  was 
situated,  prior  to  the  accident  to  plaintiff,  have  notice  of  such 
insufficiency  or  want  of  repair?  A.  Yes.  3.  Was  the  in- 
sufficiency or  want  of  repair  of  such  a  nature,  and  had  the 
same  existed  for  such  a  length  of  time,  that  the  town  authori- 
ties, in  the  exercise  of  ordinary  care,  should  have  discovered 
it  before  the  accident  in  time  to  have  repaired  the  same  ?  A.  ^ 
Yes.  4.  Was  the  plaintiff's  husband,  in  the  management  of 
his  team  and  wagon  at  the  time  of  the  accident,  considering 
the  condition  of  the  road,  guilty  of  any  want  of  ordinary  care 
which  contributed  to  her  injury?  A.  No.  5.  Was  a  dupli- 
cate copy  of  the  notice  signed  'Matilde  Petrich/  marked  *Ex- 
hibit  A,*  offered  in  evidence,  served  upon  J.  E.  Chapin,  chair- 
man of  the  town  board  of  supervisors,  within  thirty  days 
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after  the  happening  of  the  accident?  A.  Yes.  6.  If  you 
answer  question  No.  1  in  the  affirmative,  then  was  such  in- 
sufficiency or  want  of  repair  in  the  highway  the  proximate 
cause  of  the  plaintiflF's  injury?  A.  Yes.  7.  If  the  court 
shall  finally  determine  that  the  plaintiff  is  entitled  to  recover 
in  this  action,  at  what  sum  do  you  assess  her  damages  ?  A, 
Eight  hundred  dollars." 

Judgment  for  the  plaintiff  was  rendered  upon  the  verdict, 
and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  E.  L.  &  E.  E. 
Browne^  attorneys,  and  R.  N.  McMynn,  of  counsel,  and  oral 
argument  by  Mr.  McMynn  and  Mr,  E.  E.  Browne. 

John  H.  Spengler^  attorney,  and  F.  F.  Wheeler,  of  coun- 
sel, for  the  respondent 

WiNSLow,  J.  It  appears  by  her  own  admissions  that  the 
plaintiff  knew  of  the  alleged  defect  in  the  highway  by  reason 
of  having  ridden  over  the  road  several  times  prior  to  the  acci- 
dent, one  of  which  occasions  was  but  a  few  hours  before  her 
fall.  Upon  this  ground  the  defendant  claims  that  she  was 
guilty  of  contributory  negligence  as  a  matter  of  law,  and  that 
a  verdict  for  the  defendant  should  have  been  directed.  While 
the  case  is  certainly  one  that  approaches  close  to  the  border 
line,  we  are  unable  to  agree  with  the  contention.  The  subject 
has  been  recently  quite  fully  reviewed  in  the  case  of  Collins 
V.  Janesville,  111  Wis.  348,  87  N.  W.  241,  1087.  It  was 
there  said,  in  substance,  that  a  traveler,  knowing  of  the  exist- 
ence of  a  defect  in  the  highway,  may  temporarily  forget  the 
existence  of  such  defect,  and  yet  be  in  the  exercise  of  ordinary 
'care;  that  it  will  be  presumed,  in  the  absence  of  evidence  to 
the  Contrary,  that  he  remembered  the  defect,  and  was  negli- 
gent in  falling  into  it,  but  that  this  presumption  will  give 
way  to  explanatory  circumstances  appearing  in  the  evidence, 
showing  a  reasonable  excuse  for  f orgetfulness ;  and  that, 
when  such  circumstances  are  shown,  the  question  is  one  for 
the  jury. 
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So,  in  the  present  case,  had  the  evidence  shown  simply 
that  plaintiflF  had  previous  knowledge  of  the  ditch  or  rut,  it 
would  have  been  the  duty  of  the  court  to  direct  a  verdict  for 
the  defendant;  but  there  were  explanatory  circumstances 
testified  to  by  the  plaintiff.  She  was  holding  a  baby  in  her 
lap  while  riding,  and  she  testifies  that  at  the  time  of  the  acci- 
dent she  and  her  husband  were  talking  about  "the  farm  and 
land  there" ;  that  she  did  not  remember  how  the  accident  hap- 
pened, "only  we  was  talking  about  some  land  there,"  and  then 
she  fell.  It  appears  that  the  place  of  the  accident  was  about 
dghty  rods  distant  from  the  plaintiff's  dwelling  and  home 
farm.  It  is  true  she  does  not  say  in  so  many  words  that 
she  forgot  about  the  condition  of  the  highway,  but  such  is  the 
natural  inference;  and  it  appears  that  she  was  unable  to  speak . 
English,  and  that  it  was  quite  difficult  on  this  account  to 
obtain  information  from  her.  While  the  explanatory  circum- 
stances thus  testified  to  were  not  of  the  strongest  character, 
we  think  they  were  sufficient  to  carry  the  question  to  the 
jury.  The  night  was  dark,  and  the  road  not  visible.  She  had 
her  baby  upon  her  lap ;  and  if  she  was,  as  she  testifies,  talk- 
ing with  her  husband  about  the  farm  and  the  land  there,  it 
becomes  a  question  for  the  jury  whether  or  not  she  was  negli- 
gent, under  the  circumstances,  in  not  bearing  in  mind  the  con- 
dition of  the  highway.  Wheeler  v.  Westport,  30  Wis.  392 ; 
Collins  V.  Janesville,  supra.  So  we  conclude  that  there  was 
no  error  in  refusing  to  direct  a  verdict  for  the  defendant. 

One  of  the  issues  in  the  case  made  by  the  pleadings  was 
whether  the  plaintiff  herself  was  guilty  of  contributory  negli- 
gence, and  this  issue  was  also  suggested  in  two  questions 
which  the  defendant  requested  should  be  incorporated  in  the 
special  verdict  The  court,  however,  seemed  to  be  of  opinion 
that  the  only  question  on  this  branch  of  the  case  was  the  ques- 
tion whether  the  husband  of  the  plaintiff  was  negligent  in  his 
driving,  and  hence  he  submitted  no  question  to  the  jury  cover- 
ing the  alleged  contributory  negligence  of  the  plaintiff  herself. 
Vol*  117—4 
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This  was  error.  While,  upon  familiar  principles,  the  plaintiff 
was  chargeable  with  the  contributory  negligence  of  the  driver 
of  the  wagon,  it  does  not  follow  that  she  must  be  acquitted  of 
contributory  n^ligence  because  her  husband  is  found  to  have 
been  driving  with  ordinary  care.  Upon  her  own  admission  the 
plaintiflF  knew  perfectly  the  defective  condition  of  the  high- 
way, while  it  does  not  appear  by  the  evidence  that  her  hus- 
band had  any  such  recent  or  complete  knowledge.  Again, 
even  if  the  husband  had  the  same  knowledge  of  the  highway, 
she  may  have  contributed  to  her  fall  by  her  manner  of  riding. 
She  testifies  that  she  was  not  holding  onto  anything  as  she 
rode,  and  it  does  not  appear  that  her  husband  knew  that  such 
was  the  case.  Altogether  we  think  the  question  whether  the 
plaintiff  herself  was  exercising  ordinary  care  at  the  time  of 
the  accident  should  in  some  manner  have  been  submitted  to 
the  jury. 

In  connection  with  this  subject,  and  in  view  of  the  fact 
that  a  new  trial  must  be  had,  it  is  certainly  proper  to  call 
attention  to  the  failure  of  the  court,  to  properly  charge  the 
jury  upon  the  subject  of  contributory  negligence,  although, 
through  failure  to  ask  instruction,  there  may  be  no  reversible 
error.  The  court,  after  charging  that  the  negligence  of  the 
husband,  if  any,  in  driving,  was  imputable  to  the  plaintiff, 
charged,  in  substance,  that,  although  the  husband  may  have 
known  of  the  defect,  still  that  does  not  make  him  necessarily 
negligent,  as  a  matter  of  law,  in  passing  over  the  road  in  its 
then  condition ;  and  that,  "thou^  he  may  have  known  some- 
thing about  this  highway,  it  is  for  you  to  determine  under  all 
the  evidence  whether  he  was  in  the  exercise  of  such  [i.  e.,  or- 
dinary] care  and  prudence."  These  propositions  are  un- 
doubtedly correct,  but  it  is  very  apparent  from  the  discussion 
of  the  question  under  the  first  head  in  this  opinion  that  there 
should  have  been  coupled  with  them  the  correlative  ideas 
there  suggested,  namely,  that,  while  previous  knowledge  of 
the  defect  does  not  necessarily  charge  the  injured  party  or 
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the  driver  with  negligence,  it  raiaes  a  presumption  of  negli- 
gence, which  must  be  rebutted  by  evidence  of  circmnstances 
showing  a  reasonable  excuse  for  the  lapse  of  memory  result- 
ing in  the  injury. 

Another  contention  made  by  the  appellant  requires  atten- 
tion. There  was  a  sharp  dispute  in  the  evidence  upon  tlio 
question  whether  any  notice  of  the  injury  on  behalf  of  Ma- 
tilde  Petrich  was  ever  served  upon  the  chairman  of  the  town 
board,  and  this  question  was  submitted  to  the  jury  in  the 
fifth  question  of  the  verdict  In  submitting  this  question 
the  court  charged  the  jury,  among  other  things,  as  follows : 

"The  only  thing  you  are  to  consider  and  determine  is 
whether  or  not  there  was  a  notice  served,  signed  'Matilde 
Petrich/  Mr.  Chapin  admits  that  he  received  one  notice, 
signed  *Adolph  Petrich/  but  claims  that  he  only  received 
one;  while  the  plaintiff  claims,  as  testified  to  by  Mr.  Perry 
and  Mr.  Spongier,  that  two  notices  were  served;  and  Mr. 
Spongier  tells  you  the  care  with  which  he  examined  those  no- 
tices, and  put  them  up  in  an  envelope,  or  something  of  that 
kind,  and  served  it;  that  he  served  two  notices  upon  Mr. 
Chapin,  and  also  two  upon  the  clerk  of  this  town,  and  I  think 
served  also  on  some  other  parties  in  another  town,  not  know- 
ing, possibly,  at  the  time,  which  town  this  road  was  in.  Now, 
it  is  quite  evident  that  there  is  some  mistake  about  this  some- 
where. It  does  not  necessarily  follow  that  any  one  had  com- 
mitted perjury,  or  intentionally  sworn  falsely.  The  appar- 
ent character  of  these  men  is  such  that  no  doubt  each  one  has 
testified  in  good  faith  concerning  the  fact  that  he  has  testi- 
fied to.  Some  one  is  mistaken.  It  may  be  that  in  handling 
and  caring  for  these  papers  that  Mr.  Chapin  has  accidentally 
dropped  one  of  them.  On  the  other  hand,  it  may  be  that  in 
sending  these  papers  only  one  of  them  was  served.  It  is  a 
question  of  fact,  and  you  are  to  answer  whether  or  not  a  no- 
tice was  served  signed  'Matilde  Petrich/  The  two  witnesses 
testify  to  this  fact.  You  will  consider  all  the  circumstances 
and  all  the  evidence." 

We  think  that  in  this  instruction  the  trial  court  uninten- 
tionally invaded  the  province  of  the  jury.  It  was  for  the 
jury  alone  to  determine  whether  there  was  mere  mistake  or  in- 
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tentional  false  swearing  on  the  part  of  the  witnesses  who  dis- 
puted each  other.  The  jury  could  be  properly  told  that  it 
was  their  duty  to  harmonize  the  testimony,  if  possible,  and 
that  the  theory  of  honest  mistake  should  be  adopted,  if  pos- 
sible, rather  than  the  theory  of  wilful  false  swearing;  but  the 
court  went  much  farther  in  this  instruction,  and  told  the 
jury,  in  effect,  that  it  was  doubtless  honest  mistake,  and  not 
false  swearing.  He  then  suggests  two  theories  upon  which 
the  difference  in  testimony  might  be  accounted  for  on  the 
basis  of  honest  mistake,  one  favorable  to  the  plaintiff  and  one 
favorable  to  the  defendant,  and  says  "it  is  a  question  of  fact" 
Certainly,  it  would  seem  quite  reasonable  for  a  juryman  to 
conclude  under  this  charge  that  the  court  had  decided  that 
there  was  simply  an  honest  mistake  in  the  testimony,  and 
that  the  only  question  for  them  to  consider  was  which  of  the 
two  accidents  suggested  in  fact  happened. 

Other  errors  are  alleged,  but  we  have  not /discovered  any- 
thing that  seems  to  deserve  special  mention.  The  verdict 
seems  to  fairly  cover  the  issues  m  the  case,  except  for  the 
omission  already  discussed  at  length  in  this  opinion. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


Engbeebt,  Appellant,  vs.  Roijbskait,  Respondent 

February  6— February  £+,  1909. 

Specific  performance:  Land  contract:  Discretion.   . 

In  an  action  to  compel  specific  performance  of  a  contract  for  the 
sale  of  land,  it  appearing,  among  other  things,  that  there  had 
been  "sharp  practice"  on  the  part  of  plaintiff,  a  real-estate 
broker,  in  obtaining  the  contract  from  defendant  without  dis- 
closing the  fact  that  he  had  already  contracted  to  sell  the  prop- 
erty  at  a  considerable   advance,   while   defendant   supposed 
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plaintiff  was  acting  simply  for  his  (defendant's)  Interest,  and 
that  plaintiff  without  defendant's  knowledge  and  without  right 
had  taken  possession  of  the 'property  and  collected  rents,  it  is 
held  that  the  trial  court  rightly  exercised  its  discretion  in  re- 
fusing to  decree  performance. 

Appeat,  from  a  judgment  of  the  circuit  court  for  Portage 
county:    Chab.  M.  Webb,  Circuit  Judge.    Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Owen  &  Frost,  attorneys,  and  John  H.  Brennan,  of  counsel. 

For  the  respondent  there  was  a  brief  by  Gate,  Lamoreux  & 
Park,  and  oral  argument  by  F.  J.  Carpenter. 

WiiTSLOw,  J.  This  is  an  action  brought  by  the  vendee  in 
a  contract  for  the  sale  of  land  to  compel  specific  performance. 
The  contract  was  not  a  formal  written  land  contract,  but  was 
made  by  correspondence  between  the  parties.  The  trial  court 
found  that  this  correspondence  constituted  a  valid  contract, 
but  refused  to  aif orce  the  same,  on  the  ground  that  the  con- 
duct of  the  plaintiflF  was  such  that  a  court  of  equity,  in  the  ex- 
ercise of  its  discretion,  ought  not  to  enforce  it  The  facts 
were  not  materially  in  dispute,  and  were,  in  brief,  as  follows : 

In  October,  1900,  the  defendant^  Rousseau,  resided  in 
Chelsea,  Taylor  county,  Wisconsin,  and  the  plaintiflF  lived  at 
the  city  of  Stevens  Point  and  was  a  member  of  a  firm  of  real- 
estate  dealers  known  as  Buckingham  &  Engberry.  The  de- 
fendant was  one  of  the  six  heirs  at  law  of  one  M.  A.  Rous- 
seau, deceased,  and,  with  his  co-heirs,  owned  lot  147  in  a  cer- 
tain addition  to  the  city  of  Stevens  Point  He  was  also  one 
of  the  five  heirs  of  Mrs.  Sophia  K.  Rousseau,  deceased,  which 
last-name^  heirs  owned  lot  148,  an  adjoining  lot  in  the  same 
addition.  On  October  16,  1900,  the  defendant  wrote  to  the 
firm  of  Buckingham  &  Engberry,  calling  attention  to  the  two 
lots,  and  stating  that  he  and  his  co-owners  desired  to  sell  them, 
and  asking  what  they  were  worth  and  what  the  chances  for 
sale  were.  To  this  letter  the  plaintiff  replied  individually  by 
telegraph,  not  answering  the  questions  asked  but  asking  what 
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net  cash  offer  would  be  accepted  and  whether  defendant 
wished  to  place  the  properly  in  his  hands.  The  defendant 
replied  to  this  tel^ram  by  letter  dated  October  19th,  in 
which  he  stated  that  the  price  of  the  whole  property  was 
$1,500 ;  that  he  would  be  glad  to  place  it  in  defendant's  hands 
on  a  favorable  basis;  asked  what  plaintifPs  commission  or 
percentage  would  be,  and  stated  that  he  would  furnish  war- 
ranty deed  as  soon  as  the  money  or  its  equivalent  was  de- 
posited in  bank.  The  plaintiff  made  no  direct  reply  to  this 
letter,  but  without  the  defendant's  knowledge  immediately  en- 
tered into  negotiations  with  one  Davidson  for  the  sale  of  the 
properly,  which  resulted  in  a  bargain  to  sell  the  property  to 
Davidson  for.  $1,500,  and  on  the  1st  day  of  November  tele- 
graphed the  plaintiff  that  he  had  a  deal  on  hand  (not  describ- 
ing it)  in  which  he  could  give  defendant  $1,300  cash  for  the 
property  on  receipt  of  a  clear  warranty  deed,  but  that,  in 
order  to  carry  it,  he  should  have  to  take  other  property  in  ex- 
change and  furnish  the  money,  and  that  he  expected  to  close 
something  quick.  To  this  defendant  replied  by  letter  on  the 
same  day  to  the  effect  that  the  offer  was  accepted  and  the  deed 
would  be  ready  in  a  few  days ;  that  there  were  five  heirs,  and 
he  must  get  powers  of  attorney ;  and  that  he  would  be  ready 
the  first  of  the  coming  week.  On  November  7th  he  forwarded 
a  warranty  deed  of  the  property  to  the  Citizens'  National 
Bank  at  Stevens  Point,  with  instructions  to  deliver  the  same 
to  plaintiff  on  payment  of  $1,300,  and  so  informed  the  plaint- 
iff by  letter,  in  which  he  also  stated  that  plaintiff  would  find 
quitclaim  and  powers  of  attorney  on  record. 

On  November  10th  plaintiff  replied  by  letter,  acknowledg- 
ing the  forwarding  of  the  deed,  and  stating  that  there  would 
be  no  unneoeasary  delay  in  remitting  proceeds  as  soon  as  the 
title  could  be  verified ;  that  he  had  secured  an  abstract^  and^ 
though  it  did  not  show  the  property  to  correspond  with  the 
deed,  he  believed  that  the  quitclaims  and  powers  of  attorney 
would  bring  out  the  title  perfectly ;  that  the  abstract  showed 
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a  mortgage  to  one  Burr  for  $125,  but  he  assumed  that  it  had 
been  paid,  but  not  discharged ;  and  that  he  expected  to  be  able* 
to  write  fully  Monday  or  Tuesday  regarding  the  matter,  if 
everything  did  not  come  out  right.  The  defendant  replied  to 
this  letter  at  once,  stating  that  the  Burr  mortgage  had  been 
paid,  and  requesting  that  the  money  be  paid  without  delay. 
No  immediate  reply  was  made  to  this  letter  by  the  plaintiff, 
nor  was  the  money  deposited,  for  the  reason,  as  plaintiff 
claims,  that  the  title  was  still  defective,  not  only,  because  of 
the  undischarged  mortgage  to  Burr,  but  also  because  it  was 
found  by  the  plaintiff  that  one  Orville  Rousseau,  a  brother 
of  the  defendant,  and  one  of  the  five  co-owners  of  lot  14*8,  had 
not  given  defendant  a  power  of  attorney  to  convey  his  interest 
in  said  lot;  and  that  one  Mary  Reidlan  (daughter  of  M.  A. 
Rousseau,  but  not  of  Sophia  K.)  possessed  either  an  undi- 
rided  sixth  of  lot  147,  as  heir  at  law,  or  else  owned  a  charge 
of  $50  upon  said  lot,  under  an  unprobated  will  of  M.  A. 
Rousseau. 

Thereupon  the  plaintiff  proceeded  to  take  upon  himself  to 
procure  by  probate  proceedings  and  otherwise  the  straighten- 
ing out  of  these  difficulties  in  title,  and  further  correspond- 
ence ensued.  Plaintiff  did  not,  however,  maintain  the  status 
quo  while  endeavoring  to  perfect  the  title.  While  he  re- 
frained from  depositing  the  $1,300  in  the  bank  (and  never 
had  done  so  up  to  the  time  of  the  commencement  of  the  ac- 
tion), he  went  to  the  defendant's  tenant  in  possession  of  the 
premises  early  in  November,  and  d^nanded  that  future  rent 
be  paid  to  him  (plaintiff),  and  such  rent  was  thereafter  paid 
by  the  tenant  to  the  plaintiff  for  the  months  of  November  and 
December,  and  this  was  done  without  the  knowledge  or  con- 
sult of  the  defendant.  He  proceeded,  also,  with  the  David- 
son deal,  and  on  the  23d  day  of  November  executed  a  deed 
of  the  property  to  Davidson,  which  he  caused  to  be  recorded 
December  17,  1900,  and  received  from  Davidson  at  or  about 
the  time  of  the  execution  of  the  deed  $350  in  cash,  none  of 
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which  facts  were  known  to  the  defendant  until  January  2l8t 
in  the  following  year.  On  December  11th  the  plaintiff  de- 
posited $300  in  the  bank  at  Stevens  Point  to  his  own  credit, 
the  bank  refusing  to  receive  it  upon  the  deed. 

Several  letters  passed  between  the  parties  after  November 
10th,  on  the  part  of  the  plaintiff  asking  for  information  witE 
regard  to  the  defects  in  title,  and  on  the  part  of  the  defend- 
ant furnishing  such  information  and  insisting  on  the  closing 
of  the  transaction,  until  December  20th,  when  the  defendant 
wrote  the  plaintiff,  notifying  him  that  the  deal  must  be  closed 
at  once.  To  this  the  plaintiff  replied  December  24th,  stat- 
ing that  the  county  judge  would  not  issue  a  certificate  of  heir- 
ship as  to  the  property  of  M.  A.  Rousseau,  because  he  was  in- 
formed there  were  six  heirs,  instead  of  five,  and  that  he 
(plaintiff)  was  informed  that  there  was  an  unprobated  will 
in  existence  which  would  straighten  the  matter  out,  and  re- 
questing the  defendant  to  produce  the  will.  In  this  letter  the 
plaintiff  for  the  first  time  informs  the  defendant  that  he  has 
sold  and  deeded  the  property  to  another,  and  that  he  proposes 
to  carry  out  the  bargain  with  defendant  To  this  letter  de- 
fendant did  not  reply,  but  came  to  Stevens  Point  January  21, 
1901,  and,  finding  that  the  money  had  not  been  paid  into  the 
bank,  and  also  learning  of  the  taking  possession  of  the  prop- 
erty and  the  collection  of  rents  by  the  plaintiff  and  the  trans- 
action with  Davidson,  withdrew  the  deed  from  the  bank,  and 
refused  to  go  any  further  with  the  n^otiation. 

The  trial  court  found  as  a  fact,  in  addition  to  the  facts 
above  stated,  that  the  plaintiff  did  not  in  good  faith  attempt 
nor  intend  to  perform  his  contract  with  the  defendant,  but 
intended  and  attempted  to  obtain  and  secure  to  himself  the 
beneficial  control  and  possession  of  the  premises,  and  to  delay 
the  performance  of  the  contract  an  unreasonable  time,  if  he 
should  perform  it  at  any  time;  and  concluded  as  matter  of 
law  that  the  plaintiff  was  not  entitled  to  a  decree  of  specific 
performance. 
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The  general  rales  which  govern  courts  of  equity  in  actions 
for  specific  performance  of  land  contracts  are  well  under- 
stood. Whether  specific  performance  will  be  decreed  or  not 
is  a  question  addressed  to  the  sound  discretion  of  the  court. 
It  is  not  a  matter  of  strict  right  As  said  by  Chief  Justice 
Rtax  in  WUliams  v.  Williams,  50  Wis.  311,  6  K  W.  814: 

"A  court  of  equity  must  be  satisfied  that  the  claim  for  a 
deed  is  f  air,  just,  and  reasonable,  and  the  contract  equal  in 
all  its  parts,  and  founded  on  an  adequate  consideration,  be- 
fore it  will  interpose  with  this  extraordinary  assistance.  If 
there  be  any  well-founded  objection  on  any  of  these  grounds, 
the  practice  of  the  court  is  to  leave  the  party  to  his  remedy  at 
law  for  compensation  in  damages." 

Acting  in  the  light  of  these  principles  the  trial  court  evi- 
dently determined  that  the  plaintiff's  claim  was  not  "fair, 
just,  and  reasonable" ;  and  there  were  certainly  circumstances 
in  evidence  which  go  far  to  justify  that  conclusion.  While 
there  probably  was  not  actual  fraud  on  the  part  of  the  plaint- 
iff, there  was  what  might  well  be  called  "sharp  practice,"  not 
pleasant  to  contemplate,  and  not  calculated  to  appeal  with 
favor  to  the  conscience  of  the  Chancellor.  The  immediate 
taking  possession  of  the  property  and  collecting  of  the  rents 
without  the  knowledge  of  the  defendant,  and  without  shadow 
of  right)  and  the  sale  of  the  property  at  a  considerable  ad- 
vance, without  disclosing  the  nature  of  the  transaction  and 
while  the  defendant  was  evidently  justified  in  supposing  that 
the  plaintiff  was  acting  simply  for  his  (defendant's)  interest, 
are  circumstances  from  which  the  conclusion  that  the  trans- 
action was  not  entirely  "fair,  just,  and  reasonable"  may  well 
be  drawn*  When  the  fact  is  considered,  also,  that  the  trial 
court  is  in  much  better  position  to  judge  of  the  character  of 
the  conduct  of  the  parties  than  an  appellate  court  can  pos- 
sibly be,  it  is  quite  clear  that  we  would  not  be  justified  in 
saying  that  the  discretion  given  him  by  the  law  has  not  been 
rightly  exercised. 

It  is  claimed  that  the  trial  court  erred  in  sustaining  ob- 
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jections  to  certain  questions  asked  by  the  plaintiff  upon  cross- 
examination  of  one  of  the  defendant's  witnesses.  It  is  un- 
necessary to  consider  the  objection  at  length.  The  questions 
did  not  relate  to  the  conduct  of  the  plaintiff,  and,  however 
answered,  could  not  have  affected  the  question  of  the  plaintr 
iff's  right  to  demand  specific  performance. 
By  the  Court. — Judgment  affirmed. 


JoHirsoN,  Respondent,  vs.  Hubeb,  Appellant 

Fe}>ruary  S — February  24, 1909. 

Penalties:  Refusal  to  discharge  judgment:  Good  faith. 

The  penalty  denounced  in  sec.  2916,  Stats.  1898,  for  refusal  to 
satisfy  a  Judgment  after  full  payment  thereof  is  not  recover- 
able where  there  was  no  intentional  wrong  in  the  refusal,  but 
rather  a  reliance,  in  good  faith,  upon  some  supposed  legal 
right.  Schumacher  v.  Falter,  118  Wis.  568,  followed;  Shields 
V.  Klopf,  70  Wis.  69,  overruled. 

Appeal  from  a  judgment  of  the  circuit  court  lor  Pierce 
county:   James  O'Neill,  Judge.   Reversed, 

The  defendant,  on  December  23,  1897,  recovered  judg- 
ment against  the  plaintiff  for  $595.81,  which  judgment  be- 
came paid  by  an  accord  and  satisfaction  about  November  7, 
1898,  under  an  agreement  to  receive  $300  and  a  release  of  the 
judgment  plaintiff  from  certain  claims  of  the  judgment  de- 
fendant The  validity  of  that  accord  and  satisfaction  was 
denied  by  the  present  defendant,  and  a  suit  in  equity  to  de- 
clare its  validity  and  the  satisfaction  of  the  judgment  was 
commenced  January  9,  1899,  which,  after  an  appeal  to  this 
court,  decided  March  20,  1900  (106  Wis.  282,  82  K  W. 
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137),  resulted  in  a  judgment  as  prayed.  A  few  days  before 
oommencing  that  suit^  namely,  December  21,  1808,  plaintiff 
served  upon  defendant  a  written  demand  that  he  satisfy  of 
record  aueh  paid  judgment^  which  was  repeated  more  form- 
ally on  August  2,  1899,  but  defendant  did  not  satisfy  the 
judgment  The  present  action,  commenced  October  9,  1900, 
was  to  recover  the  statutory  penalty  of  $50,  and  actual  dam- 
ages resulting  from  defendant's  reiusal  to  satisfy  such  paid 
judgment  After  trial,  disclosing  substantially  the  foregoing 
facts,  the  court  directed  a  verdict  in  favor  of  the  plaintiff  for 
the  statutory  $50  penalty  and  $260.49  as  damages,  composed 
mainly  of  the  plaintiff's  expenses  in  prosecuting  the  suit  in 
equity  to  obtain  cancellation.  From  judgment  upon  said 
verdict  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  A.  Combacker  and 
J.  W,  Hancock,  and  oral  argument  by  Mr.  Combacker. 

Walter  C.  Owen,  for  the  respondent 

SoDGs,  J.  In  this  case  we  think  it  entirely  apparent  that 
at  the  time  respondent  demanded  of  appellant  that  he  cancel 
the  judgment  in  question  the  latter  contended  in  good  faith 
that  the  same  had  not  been  paid.  That  question  was  litigated 
in  the  suit  in  equity  mentioned  in  the  statement  of  facts,  was 
decided  in  appellant's  favor  by  the  trial  court,  and  not  until 
it  reached  this  court  on  appeal  was  it  established  that  the 
judgment  had  been  satisfied  by  the  settlement  made.  It  was, 
therefore,  not  a  case  of  contumacious  and  wilful  refusal  to 
cancel  of  record  a  judgment  which  the  creditor  knew  had 
been  paid.  In  the  recent  case  of  Schumacher  v.  Falter,  113 
Wis.  563,  89  N.  W.  485,  we  held  that  the  penalty  denounced 
by  sec.  2256,  Stats.  1898,  for  failure,  on  demand,  to  dis- 
charge a  paid  mortgage,  was  not  recoverable  under  such  cir^ 
cumstanoes;  where  there  is  no  intentional  wrong  in  the  re- 
fusal to  discharge,  but  rather  a  reliance,  in  good  faith,  upon 
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some  supposed  legal  right  The  court  quoted  with  approval 
the  language  of  Coolby,  J.,  in  Burrows  v.  Bangs,  34  MicL 
304: 

^'But  as  there  has  been  an  honest  difPerenoe  between  these 
parties  regarding  their  rights,  we  do  not  think  the  defendant 
is  subject  to  the  statutory  penalty  for  not  discharging  the 
mortgage." 

Sec.  2915,  Stats.  1898,  upon  which  the  present  action  is 
based,  is  in  this  respect  the  entire  equivalent  of  sec.  2256; 
applicable,  however,  to  judgments.^  The  same  reasoning  that 
would  control  in  the  construction  of  one,  must  as  to  the  other ; 
and  the  case  of  Schumacher  v.  Falter  is  therefore  direct  au- 
thority against  the  recovery  of  the  judgment  now  appealed 
from. 

Our  attention  is,  however,  now  called  to  the  case  of  Shields 
V.  Elopf,  YO  Wis.  69,  35  N.  W.  284,  where  an  entirely  con- 
trary conclusion  was  reached  as  to  the  construction  of  sec 
2256.  That  case  was  not  mentioned,  nor  was  it  considered,  in 
deciding  Schumacher  v.  Falter,  and  the  two  are  undoubtedly 
in  conflict  One  or  the  other  must  be  overruled.  After  de- 
liberation, the  examination  of  the  authorities  tending  to  sus- 
tain the  conflicting  views  of  these  two  cases  and  of  the  reasons 
governing  the  situation,  we  are  persuaded  that  the  latter  case 
declares  the  true  construction  of  the  statute.  Penalties  are 
not  to  be  favored,  and  penal  statutes  are  to  be  strictly  con- 
strued. Ordinarily,  it  is  to  be  presumed  that  penalties  are 
denounced  against  wilful  misconduct,  and  not  against  eflForts 
made  sincerely  and  in  good  faith  to  vindicate  what  one  be- 

iSec.  2915,  Stats.  1898,  is  as  follows:  "If  any  owner  of  any  Judg- 
ment shall,  after  full  payment  thereof,  refuse  or  neglect,  for  the 
space  of  seven  days  after  being  thereto  requested  and  after  tender 
of  his  reasonable  charges  therefor,  to  satisfy  the  same  in  one  of 
the  modes  aforesaid  he  shall  be  liable  to  the  party  paying  the  same, 
his  heirs  or  representatives,  in  the  sum  of  fifty  dollars  damages  and 
also  for  actual  damages  occasioned  by  such  neglect  or  refusal,  to  be 
recovered  in  an  action." — ^Rkp. 
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lieves  to  be  his  legal  rights.  It  is  the  policy  of  the  law  that 
parties  shall  have  full  and  free  opportunity  to  submit  their 
controversies  to  courts,  and  to  receive  their  judgments 
thereon.  Indeed,  such  right  is,  in  general  terms,  guarantied 
by  sec  9,  art  I,  of  our  constitution,  and  while  we  need  not, 
and  of  course  do  not,  decide  that  sees.  2916  and  2256,  if  con- 
strued as  they  were  in  Shields  v.  Klopf,  would  be  so  in  dero- 
gation of  this  constitutional  provision  as  to  be  invalid,  yet  the 
spirit  of  that  constitutional  provision  is  so  averse  to  the  im- 
position of  penalties  upon  the  good-faith  effort  to  vindicate 
one's  rights  that  we  may  well  hesitate  in  believing  the  legis- 
lature so  intended.  We  adhere  to  the  conclusion  reached  in 
Schumacher  v.  Falter,  which  is  equally  applicable  to  sec. 
2915,  Stats.  1898,  and  constrains  us  to  the  holding  that  the 
court  erred  in  directing  a  verdict  in  favor  of  the  plaintiff  and 
in  refusing  to  direct  one  in  favor  of  the  defendant. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
for  new  trial 


Haksen,  Keepondent,  vs.  Allen,  imp..  Appellant 
February  6—February  24, 190S. 
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ContracU:  Reidsiion  for  fraud:  Prior  offer  to  restore:  Vendor  and 
purchaser:  Interest:  Amendment  of  pleading  and  findings:  Dis- 
cretion, 

1.  An  action  to  rescind  a  contract  on  the  ground  of  fraud  may  be 

maintained  although  there  was  no  prior  offer  to  restore  what 
plalntlfF  received  thereunder.  The  failure  to  make  such  ofFer 
affects,  at  most,  the  question  of  costs,  and  where  it  is  apparent 
that  it  would  have  been  rejected  if  made,  costs  may  properly 
be  allowed  to  the  plaintiff. 

2.  The  vendee  in  a  land  contract  is  entitled  to  have  it  rescinded  for 

fraud  of  the  vendor  in  pointing  out  other  land  and  represent- 
ing It  to  be  that  described  in  the  contract,  without  proof  of 
actual  damage. 
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Wh«re  a  land  oontract  is  rescinded  for  fraud  of  tlie  yeador,  the 
vendee  is  entitled  to  Interest  on  his  payments  from  the  time 
they  were  made. 

Two  or  three  months  after  the  filing  of  findings  and  entry  of 
Judgment  the  court  ordered  that,  on  payment  of  |5  costs,  the 
complaint  be  amended  so  as  to  conform  to  the  proofs  and  that 
a  certain  finding  be  added  which  had  been  actually  found  by 
the  court  from  the  undisputed  evidence  but  Inadvertently  omit- 
ted from  the  written  findings.  Held,  not  an  abuse  of  discre- 
tion. 


Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
cx>unty:  E.  W.  B[elms,  Circuit  Judge.    A  firmed. 

This  action  was  commenced  March  7,  1900,  to  rescind  a 
land  contract  entered  into  by  and  between  the  plaintiff  and 
the  defendant  Allen,  August  22,  1899,  wherein  and  whereby 
Allen  agreed  to  sell  and  convey  to  the  plaintiff  the  eighty 
acres  of  land  described,  for  the  agreed  price  of  $640,  of  which 
sum  $100  was  paid  down  and  the  other  $640  was  payable  in 
five  instalments  as  therein  mentioned — the  first  of  which  was 
for  $100,  due  February  1,  1900 — on  the  ground  that  the 
plaintiff  was  induced  to  enter  into  such  contract  by  the  fraud 
and  false  representations  of  Allen  and  his  authorized  agent, 
the  defendant  Hennen,  as  to  the  identity,  condition,  and  situ- 
ation of  the  land,  and  to  recover  back  what  the  plaintiff  had 
paid  thereon,  with  interest 

Issue  being  joined  and  trial  had,  the  court  found,  in  effect, 
that  at  the  time  of  making  the  contract,  and  for  a  long  time 
prior  thereto,  Allen  was  a  real  estate  dealer  at  St  Paul,  and 
owned  lands  near  Cumberland,  in  Barron  county,  Wisconsin ; 
that  just  before  making  the  contract  the  plaintiff  had  a  con- 
versation with  Allen  at  St  Paul  relative  to  the  purchase  of 
some  of  such  lands;  that  Allen  represented  to  the  plaintiff 
that  the  defendant  Hennen  was  his  agent  at  Cumberland,  and 
was  authorized  to  act  for  him  in  all  matters  pertaining  to  tie 
sale  of  such  lands;  that  pursuant  to  such  negotiations,  and 
upon  the  solicitations  of  AUen,  the  plaintiff  went  to  Cumber- 
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land  and  was  shown  certain  lands  by  Hennen  as  the  lands  of 
AUen — not  described  in  the  contract;  that  the  plaintiff,  being 
satisfied  with  the  lands  so  shown  him,  agreed  with  Hennen  to 
purchase  the  same  at  $8  per  acre;  that  at  the  time  Hennen 
so  showed  said  lands  to  plaintiff  he  represented  them  as  being 
lands  of  a  certain  desciiption,  which  description  was  false; 
that  plaintiff  was  a  stranger  in  Barron  county,  and  was  un- 
acquainted with  the  government  descriptions,  and  relied  en- 
tirely upon  the  representations  of  Hennen,  and  was  deceived 
by  such  representations,  all  of  which  was  well  known  to  Hen- 
nen; that  relying  upon  such  representations,  and  being  de- 
ceived thereby,  the  plaintiff  paid  $50  on  the  purchase  price 
thereof,  August  17,  1899,  and  took  a  receipt  for  the  same, 
and  did  thereafter,  on  August  22,  1899,  pay  an  additional 
sum  of  $50,  and  then  and  there  did  enter  into  the  land  con- 
tract mentioned;  that  so  relying  upon  such  representations 
made  to  plaintiff  by  Hennen,  and  being  deceived  by  the  same, 
and  after  signing  said  land  contract,  the  plaintiff  made  a 
further  payment  to  the  defendant  upon  said  lands  of  $116.59, 
being  $100  on  the  purchase  price,  and  $16.59  by  way  of  in- 
terest which  became  due  February  1,  1900;  that  thereafter 
plaintiff  paid  taxes  due  upon  said  lands  to  the  amount  of 
$7.36 ;  that  during  all  these  transactions  the  plaintiff  relied 
upon  the  representations  of  Hennen,  and  believed  that  the 
lands  mentioned  in  the  land  contract  were  the  identical  lands 
shown  to  and  purchased  by  plaintiff  from  Hennen  on  August 
17,  1900 ;  that  in  February,  1900,  and  after  paying  the  first 
instalment  mentioned  in  the  contract,  the  plaintiff  first 
learned  that  the  lands  so  described  in  the  land  contract  were 
not  the  lands  shown  to  plaintiff  by  Hennen  and  which  plaint- 
iff actually  agreed  to  purchase  from  Allen;  that  plaintiff 
thereupon  immediately  notified  Hennen  that  he  desired  to 
rescind  the  contract,  and  demanded  back  the  money  paid  to 
AUen;  that  thereafter,  on  March  6,  1900,  plaintiff  sent  a  let- 
ter to  Allen  demanding  that  he  repay  to  plaintiff  the  amount 
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paid  under  said  contract,  and  offering  to  relinquish  all  claim 
'  upon  said  lands  to  Allen;  that  upon  the  trial  of  this  action 
plaintiff  produced  in  court  and  tendered  to  the  defendant  a 
quitclaim  deed  of  said  lands,  duly  executed  and  acknowl- 
edged, which  tender  was  refused  by  the  defendant  Allen. 

And,  as  conclusions  of  law,  the  court  found  that  in  pursu- 
ance of  an  order  entered  September  25,  1900,  the  action  was 
discontinued  as  against  Hennen,  with  costs  in  his  favor,  and 
that  the  plaintiff  was  entitled  to  judgment  against  Allen,  an- 
nulling the  land  contract,  and  also  to  recover  from  Allen 
$223.95,  with  interest  on  $100  from  August  22,  1899,  and 
that  the  quitclaim  deed  mentioned  be  delivered  to  the  defend- 
ant Allen  upon  his  demand,  and  also  that  plaintiff  was  en- 
titled to  costs  in  this  action  against  Allen.  From  the  judg- 
ment entered  thereon  accordingly,  thfe  defendant  Allen  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  Harold  Harris  and 
T,  M.  Thorson,  and  oral  argument  by  Mr.  Harris. 

For  the  respondent  the  cause  was  submitted  on  a  brief 
signed  by  William  N.  Fuller. 

Cassodat,  0.  J.  It  is  claimed  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  that 
at  the  close  of  the  testimony  the  court  should  have  granted  a 
nonsuit  or  dismissed  the  action.  The  facts  found  by  the  court 
are  to  the  effect  stated.  According  to  such  findings,  the 
plaintiff  was  induced  by  the  false  representations  of  the  ap- 
pellant and  his  agent  to  make  the  contract  mentioned,  believ- 
ing that  it  described  other  lands,  of  very  much  different  con- 
dition and  quality,  which  had  been  shown  to  him  by  the 
plaintiff's  authorized  agent 

1.  The  contention  is  that  there  was  no  sufficient  offer  on 
the  part  of  the  plaintiff  to  return  to  the  appellant  the  title  he 
had  received  from  the  appellant  before  the  commencement 
of  this  action.     It  appears  that  in  February,  1900,  and  as 
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soon  as  the  plaintiff  learned  of  such  misdescription,  he  imme- 
diately notified  such  authorized  agent  of  the  appellant  that 
he  desired  to  rescind  the  contract,  and  demanded  back  the 
money  he  had  paid  to  the  appellant;  and  thereupon  and  on 
March  6,  1900,  the  plaintiff  sent  a  letter  to  the  appellant — 
personally — at  St  Paul,  demanding  of  the  appellant  the  re- 
payment of  the  money  so  paid  by  him,  and  therein  offering  to 
relinquish  all  claim  upon  the  land  to  the  appellant.  True, 
that  letter  so  sent  the  day  before  the  commencement  of  this 
action  i^as  not  received  by  the  appellant  until  the  day  after 
the  oommencement  of  the  action.  On  the  trial  the  plaintiff 
produced  and  tendered  to  the  appellant  a  quitclaim  deed  of 
the  land  described  in  the  contract,  as  offered  in  the  complaint, 
which  the  latter  refused  to  accept,  and  the  same  was  deposited 
with  the  clerk  of  the  court  for  the  use  of  the  appellant.  The 
appellant  in  his  answer  denied  such  misrepresentations,  and 
refused  to  repay  the  money ;  and  he  admitted  under  oath  that 
he  would  not  have  repaid  the  money,  even  if  a  demand  had 
been  made  upon  him  personally  before  the  commencement 
of  the  action.  It  is  manifest  from  the  conduct  and  admission 
of  the  appellant,  stated,  that  he  would  have  rejected  a  deed 
had  it  been  tendered  at  the  time  the  plaintiff  expressed  a  de- 
sire to  rescind  the  contract  and  demanded  back  the  money  he 
had  paid.  It  is  to  be  observed  that  this  is  an  action  for  rescis- 
sion on  the  ground  of  fraud.  It  has  been  held  that:  "It  is 
not  necessary  to  the  maintenance  of  a  bill  in  equity  for  the 
rescission  of  a  contract  on  the  ground  of  fraud  that  the  party 
complaining  should  have  first  restored  or  offered  to  restore 
what  he  received  under  the  contract."  Martin  v.  Martin,  35 
Ala.  560;  Perry  v,  Boyd,  126  Ala-  162,  169,  28  South.  711, 
and  cases  there  cited.  To  the  same  effect :  Kiefer  v.  Rogers, 
19  Minn.  32.  See  9  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  207. 
These  cases  are  in  harmony  with  the  rulings  of  this  court. 
Hyland  v.  Roe,  111  Wis.  361,  370,  87  K  W.  252,  and  cases 
there  cited ;  Lockwood  v.  Allen,  113  Wis.  474,  89  N.  W.  492. 
Vol.  117  —  5 
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At  most^  the  want  of  such  prior  offer  could  only  affect  the 
question  of  costs.  Id.  This  court  has  also  held  that :  "Where 
the  vendor  repudiates  the  allied  sale,  and  it  is  apparent  from 
the  facts  and  circumstances  that  the  money  would  be  refused, 
tender  of  the  purchase  money  before  bringing  a  bill  for  spe- 
cific performance  would  seem  to  be  unnecessary."  Wright 
V,  Young,  6  Wis.  127.  So  it  has  been  held  that:  "T\liere 
the  vendor  in  a  land  contract  is  able,  ready,  and  willing  at 
the  proper  time  to  convey  the  land,  and  offers  to  do  so,  but 
the  vendee  absolutely  refuses  to  receive  a  deed  or  pay  any 
part  of  the  purchase  money  as  agreed,  the  vendor  may  main- 
tain an  action  on  the  contract,  without  having  actually  made 
and  tendered  a  deed."  McWilliams  v.  Brookens,  89  Wis.  334. 
To  the  same  effect:  First  Nat.  Bank  v.  Kickhiisch,  78  Wis. 
218,  47  N.  W.  267.  For  the  reasons  stated,  there  was  no 
error  in  allowing  costs  to  the  plaintiff. 

2.  It  is  claimed  that  even  if  the  plaintiff  was  induced  to 
make  the  contract  by  such  fraud,  yet  there  is  a  failure  on  the 
part  of  the  plaintiff  to  show  that  he  was  actually  damaged 
by  reason  of  such  fraud.  It  is  enough  to  say  that  the  plaint- 
iff was  entitled  to  have  the  pa.rticu]ar  piece  of  timbered  land 
with  a  stream  of  water  upon  it  which  had  been  pointed  out  to 
him,  and  for  which  he  actually  contracted,  instead  of  a  differ- 
ent piece  of  land  situated  at  some  other  place. 

3.  The  court  having  set  aside  the  contract  for  fraud,  there 
was  no  error  in  allowing  interest  to  the  plaintiff  on  the  pay- 
ments made  by  him  from  the  time  of  such  payments  respect- 
ively. Potter  V.  TaggaH,  69  Wis.  1,  16  N.  W.  653,  632 ; 
McKinnon  v.  Yollmar,  76  Wis.  82,  43  N.  W.  800 ;  J.  /.  Case 
Plow  Works  V.  Niles  &  S.  Co.  107  Wis.  9, 17,  82  K  W.  568 ; 
1  Suth.  Dam.  (2d  ed.)  §  354. 

4.  Error  is  assigned  because,  some  two  or  three  months 
after  the  findings  were  filed  and  the  judgment  was  entered, 
the  court,  on  the  hearing  of  an  order  to  show  cause,  ordered 
that  the  complaint  be  and  the  same  was  thereby  amended  so 
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as  to  conform  to  the  proofs  in  the  particulars  therein  named ; 
and  it  was  therein  ordered  that  there  be  added  to  the  written 
findings  the  following:  "No.  12.  That  the  plaintiff  holds 
unincumbered  all  the  right,  title,  and  interest  in  and  to  the 
said  land  that  he  received  from  the  defendant  Allen/*  on  the 
ground  that  such  finding  so  added  "was  actually  found  by 
the  court,  from  the  undisputed  evidence  received  upon  the 
trial,  without  objection,"  but  had  been  "inadvertently  omitr 
ted"  from  the  "written  findings  of  fact"  The  statute  ex- 
pressly authorized  the  court,  in  its  discretion,  to  make  such 
amendment  'T>efore  or  after  judgment,  in  furtherance  of 
justice  and  upon  such  terms  as  may  be  just."  Sees.  2830, 
2832,  Stats.  1898.  The  order  in  question  required  the  plaint- 
iff to  pay  to  the  appellant  $5  costs.  We  perceive  no  abuse  of 
discretion  in  making  such  order  and  amending  the  complaint 
and  findings  accordingly.  We  find  no  reversible  error  in  the 
record. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed. 


'SASS'ESy  Eespondent,  vs.  Axt^en,  imp.,  Appellant 

F€bruary^6-~February  24, 190S. 

Hansen  v,  Allen,  ante,  p.  61,  followed. 

Appeai.  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county:  E.  W.  Helms,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Harold  Harris  and 
r.  3f .  Thorson,  and  oral  argument  by  Mr,  Harris. 

For  the  respondent  the  cause  was  submitted  on  a  brief 
signed  by  William  N,  Fuller. 

Cassoday,  C.  J.  The  facts  in  this  case  are  substantially 
the  same  as  in  the  case  of  Hansen  v.  Allen,  ante,  p.  61,  93  X. 
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W.  805.    For  the  reasons  stated  in  the  opinion  in  that  case, 
the  judgment  in  this  case  is  affirmed. 
By  the  Court. — Judgment  affirmed. 


KiRCHEB,  Respondent,  vs.  Pedebson,  Appellant 

February  6— February  24, 1903. 

Counties:  Unlawful  appropriation:  Restraining  payment:  Taxpay- 
ers* action:  Parties:  Pleading, 

1.  A  county  board  appropriated,  as  a  charity  to  a  claimant  whose 

claim  had  been  disallowed,  a  certain  sum  on  condition  that  her 
attorneys  file  an  agreement  that  they  should  not  receive  more 
than  |26  thereof,  and  that  the  claimant  file  a  release.  In  an 
action  by  a  taxpayer  to  restrain  payment  of  the  money,  held: 

(1)  It  not  appearing  that  the  claimant's  attorneys  have  any 
lien  upon  the  claim,  their  interests  will  not  be  directly  affected 
by  the  suit  and  they  are  not  necessary  parties. 

(2)  The -claimant  is  a  necessary  party  because  her  rights 
will  be  directly  aftected;  but  the  complaint  need  not  state  a 
cause  of  action  against  her  by  alleging  that  she  will  accept  the 
appropriation. 

2.  After  public  money  has  been  paid  to  a  private  person  in  pursu- 

ance of  an  unlawful  appropriation  by  a  county  board,  the 
county,  but  not  a  taxpayer,  can  sue  for  the  recovery  thereof. 
The  remedy  of  the  taxpayer  is  by  injunction  to  prevent  the 
payment. 
8.  An  appropriation  by  a  county  board,  to  a  person  whose  claim  had 
been  disallowed,  of  a  sum  of  money  "as  a  charity"  and  not  as 
a  settlement  or  compromise  of  a  doubtful  claim,  is  iUegal,  and 
payment  may  be  restrained  at  the  suit  of  a  taxpayer. 

Appeal  from  an  order  of  the  circuit  court  for  St.  Croix 
county :  E.  W.  Helms,  Circuit  Judga    Affirmed, 

Action  to  restrain  the  county  treasurer  of  St  Croix  county 
from  paying  money  claimed  to  have  been  illegally  appropri- 
ated by  the  county  board.  Plaintiff  commenced  this  action 
as  a  taxpayer  on  behalf  of  himself  and  all  others  similarly 
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situated.  In  additioii  to  stating  the  facts  respecting  his  in- 
terest  in  the  subject-matter  of  the  snit,  and  those  necessary  to 
show  that  each  of  the  defendants  was  a  necessary  or  proper 
party  to  the  Ktigation, — ^including  the  county  board,  the 
chairman  of  such  board,  the  county  treasurer  and  county 
clerk, — ^the  following  matters  were,  by  appropriate  allega- 
tions, pleaded: 

At  a  meeting  of  the  county  board  of  St  Croix  county  in 
the  year  of  1901,  a  claim  hj'Mary  Pederson  against  such 
county  was  presented  for  consideration  by  the  board.  The 
claim  was  based  on  the  following  statement  therein  con- 
tained:  Claimant^  on  November  9,  1900,  was  in  the  employ 
of  the  sheriff  of  St  Croix  county  as  a  servant  She  resided 
at  his  official  residence  on  the  grounds  owned  by  the  county 
and  used  as  a  location  for  its  courtrhouse,  sheriff's  residence 
and  county  jail.  There  was  at  such  'time  a  ditch  thereon 
about  ten  feet  deep  immediately  in  front  of  the  outside  door 
at  the  soutli  side  of  said  residence.  It  was  constructed  by 
authority  of  a  conmiittee  of  the  county  board.  It  was  left 
open  and  entirely  unguarded  on  the  night  of  said  November 
9th.  Claimant,  while  about  her  regular  duties,  and  without 
knowledge  of  the  existence  of  the  ditch,  and  wholly  through 
the  carelessness  of  those  responsible  for  the  situation,  fell 
into  the  ditch  and  was  thereby  severely  injured.  The  nature 
of  the  injury  was  described.  The  damages  were  laid  at 
$5,000.  The  claim  was  duly  verified.  It  was  considered  by 
the  board  and  formally  disallowed.  The  next  day,  without 
such  action  having  been  reconsidered,  the  board  adopted  a 
resolution  as  follows : 

"Believing  that  the  best  interest  of  the  county  be  obtained 
by  avoiding  litigation,  also  that  justice  tempered  with  charity 
regardless  of  legal  technicalities  shall  prevail,  therefore  be  it, 

"Resolved  that  the  county  treasurer  be  instructed  and  is 
hereby  authorized  to  pay  out  of  the  county  treasury  the  sum 
of  $600  to  Mary  Pederson  for  injuries  sustained  by  falling 
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into  an  unoovered  excavation  on  the  courthouse  grounds  after 
dark  on  the  9th  day  of  November,  1900, 

"Provided  that  her  legal  representative  shall  first  file  with 
the  county  treasurer  a  legal  agreement  that  he  and  his  asso- 
ciate attorney  shall  not  receive  a  sum  aggregating  more  than 
$25  from  Mary  Pederson  in  this  case,  also  that  the  said  Mary 
Pederson  through  her  attorney  shall  furnish  in  writing  to  the 
county  treasurer  a  l^al  release  to  St  Croix  county  for  all 
damages  sustained  by  reason  of  the  above  mentioned  injuries, 
thus  relieving  St  Croix  county  of  any  further  liability  in 
the  above  matters. 

"This  shall  be  considered  as  charity  rather  than  as  a  settle- 
ment of  a  legal  liability  of  St  Croix  county." 

The  chairman  of  the  county  board  and  the  county  clerk 
threaten  to  draw  and  issue  a  county  order  in  compliance  with 
such  resolution,  directing  the  treasurer  to  pay  the  appropria- 
tion of  $500.  The  county  treasurer  threatens  to  pay  the 
order  if  one  shall  be'  presented  to  him,  and  unless  enjoined 
by  the  court  such  threats  will  be  carried  out  A  permanent 
injunction  was  prayed  for  against  the  doing  of  the  acts  threat- 
ened, and  temporary  relief  was  asked  preserving  the  status 
quo  pending  the  litigation. 

Defendant  Mary  Pederson,  by  her  attorney,  demurred  to 
the  complaint,  first,  for  defect  of  parties  defendant  in  that  it 
appeared  upon  the  face  of  the  complaint  that  the  claimant's 
attorneys  were  interested  in  the  subject  of  the  litigation  and 
would  be  affected  by  the  result;  second,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled. 

For  the  appellant  there  was  a  brief  by  E.  B.  Kirmey  and 
A,  J,  Kirmey,  and  oral  argument  hj  A.  J.  Kinney. 

John  W.  Bashford,  for  the  respondent 

Mabskatx,  J.  Did  the  action  of  the  county  board,  in 
paternally  guarding  the  claimant  against  the  danger  of  being 
compelled  to  pay  her  attorneys  more  than  $25  for  their  serv- 
ices in  presenting  her  claim  to  the  county  board,  make  them 
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necessary  parties  to  this  suit  ?  So  far  as  appears,  they  had  no 
lien  upon  appellant's  clain^.  If  they  had  any,  the  action  of  the 
county  board  was  not  taken  with  a  view  of  protecting  the 
coimty  therefronot.  The  sole  idea,  it  appears,  was  that  since 
the  proposition  was  to  make  a  donation  to- the  claimant  be- 
cause of  her  misfortune  it  was  proper  to  tie  up  the  fund  so 
that  the  benefit  thereof  would  inure  to  the  unfortunate 
woman  herself,  except  the  amount  of  $25.  The  appropria- 
tion was  made  solely  to  the  claimant.  It  did  not  recognize 
any  liability,  legal  or  equitable,  or  in  any  way  intend  to  cre- 
ate an  interest  for,  or  to  make  a  gift  to,  the  attorneys.  The 
appropriation  was  solely  to  the  claimant  conditioned  that  she 
should  not  pay  more  than  $25  of  the  money  to  her  attorneys. 
It  is  difficult  to  see  how  the  attorneys  thereby  obtained  any 
claim  against  the  county  which  this  litigation,  if  success- 
ful, could  directly  affect.  True,  the  suit  may  result  in  preju- 
dicing their  prospects  of  obtaining  pay  for  their  services,  but 
no  different  than  persons  are  commonly  prejudiced  indirectly 
by  preventing  their  debtors  from  collecting  money  due  them. 
It  was  never  supposed  that  such  circumstance  made  such  per- 
sons necessary  parties  to  judicial  proceedings  involving  such 
prevention. 

Counsel  cite  in  support  of  their  proposition  the  well-known 
rule  that  one  who  will  be  directly  affected  by  a  decree  in 
equity  is  a  necessary  party  to  the  suit  DougJ-as  Co.  v.  Wal- 
bridge,  38  Wis.  179.  That  does  not  apply  here.  Appellant's 
attorneys  were  not  directly  affected  by  the  suit.  The  effect 
upon  them,  if  any,  was  indirect,  since  they  have  no  claim 
upon  the  county.  Our  statute,  sec.  2G03,  Stats.  1808,  de- 
fines necessary  parties  to  a  suit  as  those  whose  interests  will 
be  directly  affected  by  a  complete  determination  of  the  con- 
troversy forming  the  subject  of  the  litigation.  In  Castle  v. 
Madison,  113  Wis.  346,  89  N.  W.  156,  this  court  held,  in 
effect,  that  the  rule  of  the  Code,  as  regards  suits  of  this  nat- 
ure, is  but  a  concise  statement  of  the  common-law  rule  in 
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equity.  Indispensable  parties,  it  was  said,  are  those  persons 
having  a  property  interest  in  the  controversy  that  will  be  di- 
rectly affected  by  the  decree  or  the  enforcement  thereof.  The 
court  quoted  with  approval  the  decision  of  the  supreme 
court  of  the  United  States  in  California  v.  Southern  Pac,  Co. 
157  U.  S.  229, 16  Sup.  Ct  591,  as  fairly  voicing  the  scope  of 
the  Code  on  the  subject.  The  federal  court  said,  in  substance, 
persons  having  an  interest  in  the  controversy  which  will  be 
directly  affected  by  a  decision  as  broad  as  the  scope  of  the 
litigation,  either  by  reason  of  being  bound  by  the  result 
thereof  or  being  so  circumstanced  that  the  decree  cannot  be 
enforced  without  so  invading  their  rights  as  to  require  further 
litigation  before  the  ultimate  relief  sought  can  be  fully  at- 
tained, are  necessary  parties.  It  is  easily  seen  that  the  rule 
stated  does  not  fit  this  case.  A  decree  in  this  suit,  so  far  as 
appears,  will  not  affect,  directly  or  indirectly,  any  right  of 
appellant's  attorneys  against  her,  and  they  have  none  against 
the  county.  As  we  have  said,  their  claim  will  remain  the 
same  regardless  of  what  the  decree  in  this  suit  may  be.  True, 
as  indicated,  it  may  impair  the  ability  of  the  appellant  to 
pay  them,  but  that  is  not  the  effect  whicl/is  the  test  of  whether 
they  are  necessary  parties  to  the  suit 

To  support  the  challenge  to  the  complaint  for  insuiSciency, 
it  is  said  that  it  fails  to  state  a  cause  of  action  acainst  appel- 
lant because  it  does  not  allege  facts  to  show  that  she  will  ac- 
cept the  appropriation  on  the  terms  laid  down.  Respondent's 
cause  of  action  is  not  against  appellant  It  is  against  the 
officers  who,  it  is  alleged,  will,  if  not  restrained  by  the  court, 
illegally  deplete  the  funds  of  the  county.  If  there  be  a  cause 
of  action  as  to  them  under  the  rule  already  stated,  there  can 
be  no  question  but  that  appellant  is  a  necessary  party  because 
her  rights  will  be  directly  affected  by  the  decree. 

It  is  said  no  ground  is  shown  for  equitable  relief  because 
plaintiff  has  an  action  at  law;  that  he  could,  in  case  the 
money  was  paid,  sue  the  appellant,  and  the  county  treasurer 
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also  upon  his  bond*  Not  so.  The  proposition  is  too  infirm 
to  merit  serious  discussion.  Respondent  would  stand  then  as 
he  does  now,  with  no  cause  of  action  whatever  of  his  own  to 
recover  from  the  appellant  or  the  county  officers.  Public  of- 
ficers upon  whom  devolve  the  duty  of  disbursing  public 
funds  may  rightly  refuse  to  obey  l^islative  commands  au- 
thorizing or  requiring  the  payment  thereof  illegally.  If  such 
officers,  instead  of  asserting  the  right  of  the  public,  which  it 
is  their  duty  to  do,  stand,  or  there  is  danger  of  their  stand- 
ing, upon  the  mere  forms  of  law  as  a  justification  for  disburs- 
ing public  funds,  a  taxpayer  has  no  power  to  interfere  and 
protect  his  indirect  interest  by  enforcing  the  right  of  the  pub- 
lie,  except  by  a  suit  in  equity  to  enforce  the  cause  of  com- 
plaint of  the  corporation.  If  he  is  not  able  to  act  before 
the  money  has  passed  from  the  public  treasury  to  illegal 
private  possession,  such  money  nevertheless  will  remain  im- 
pressed with  the  public  ownership.  The  title  thereto  will  by 
no  means  change  merely  by  being  illegally  taken  from  the 
possession  of  the  proper  custodian  thereof  and  passed  over 
to  one  who  has  no  right  thereto.  As  this  court  has  had  oc- 
casion to  remark,  a  person  cannot  rest  secure  in  the  enjoy- 
ment of  money  merely  upon  the  ground  that  he  has  obtained 
possession  of  it  from  the  public  treasury.  If  he  does  not  ob- 
tain the  possession  rightfully  the  courts  will  furnish  the  in- 
jured taxpayers  a  remedy  where  the  mischief  cannot  be  other- 
wise remedied,  if  they  seasonably  move  in  the  matter.  That 
has  been,  probably,  as  thoroughly  entrenched  in  the  juris- 
prudence of  this  state  as  any  principle  can  well  be.  Upon 
public  money  coming  to  the  wrongful  private  possession  of  a 
person,  a  cause  of  action  accrues  to  the  .public  corporation  to 
recover  it,  but  not  to  any  private  individual,  although  he  may 
be  indirectly  interested  as  a  taxpayer.  The  corporation  may 
sue  at  law  to  remedy  the  wrong  inflicted  upon  it,  but  the  tax- 
payer must  necessarily  sue  in  equity  or  have  no  relief  at  all 
where  public  officers  will  not  perform  their  duty.    When  the 
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taxpayer  sues  the  court  does  not  recognize  him  as  standing 
for  any  direct  interest  of  his  own,. but  as  one  representing  in- 
direct interests,  and  because  thereof,  permitted  to  vindicate 
the  right  of  the  corporation.  Frederick  v.  Douglas  Co,  96 
Wis.  411,  71  N.  W.  798 ;  Land,  L,  &  L.  Co.  v.  Mclntyre,  100 
Wis.  245,  76  N.  W.  964;  Webster  v.  Douglas  Co.  102  Wis. 
181,  77  N.  W.  885,  78  N.  W.  451 ;  Endion  Imp.  Co.  v.  Even- 
ing  Telegram  Co.  104  Wis.  432,  80  N.  W.  732 ;  Quaw  v. 
Paff,  98  Wis.  586,  74  N.  W.  369 ;  Egaard  v.  Dahlhe,  109 
Wis.  366,  86  N.  W.  369 ;  NoHhem  T.  Co.  v.  Snyder,  113 
Wis.  616,  89  N.  W.  460.  The  law  on  this  subject  has  been  so 
clearly  laid  down  in  the  cases  cited  that  we  cannot  hope  to 
make  the  same  plainer  or  give  to  the  valuable  principle  in- 
volved greater  significance  by  anything  more  that  can  be 
said.  If  there  be  no  legitimate  foundation  for  the  appropria- 
tion there  can  be  no  reasonable  doubt  on  the  facts  alleged  that 
it  was  competent  for  respondent,  in  a  taxpayers'  suit,  to  pre- 
vent its  payment.  The  complaint  shows,  by  the  usual  allega- 
tions, that  unless  the  court  intervenes  the  money  will  be  taken 
from  the  treasury  under  the  forms  of  law  and  given  to  appel- 
lant. The  attitude  of  the  county  officers  in  making  the  ap- 
propriation sufficiently  indicates  that  they  are  hostile  to  those 
who  desire  to  prevent  the  threatened  payment  That  makes 
a  clear  case  in  favor  of  respondent  if  the  appropriation  was 
illegal. 

On  the  question  of  whether  the  appropriation  was  ill^al 
we  need  not  spend  much  time.  It  is  not  necessary  to  go  into 
the  subject  of  whether  the  claim  of  plaintiff  disclosed  reason- 
able probability  that  a  legal  liability  existed  in  her  favor  from 
the  county,  because  the  appropriation  was  not  made  to  turn 
on  any  such  question.  It  was  made  distinctly  as  a  donation 
to  the  appellant.  Her  claim  was  disallowed.  The  action  dis- 
allowing it  was  not  reconsidered.  The  appropriation  was  not 
made  to  settle  a  controversy  deemed  not  entirely  closed  be- 
cause of  the  disallowance,  the  way  being  open  to  continue  it 
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by  an  appeal  from  the  action  of  the  board  to  the  circuit  court. 
Any  idea  of  that  kind  is  distinctly  negatived  by  the  language 
of  the  resolution.  The  board  declared^  in  effect,  that  they 
dealt  with  the  subj^t  of  the  claim  as  one  entirely  closed,  so 
far  as  any  legal  liability  of  the  county  was  concerned;  that 
no  claim  was  intended  to  be  dignified  by  their  action  as  suffi- 
ciently in  doubt  to  stand  as  a  basis  for  voting  the  money  as 
a  compromise  thereof.  They  declared  that  the  appropriation 
was  made  as  a  mere  gift,  having  no  basis  to  rest  upon  but 
that  of  charity  for  the  unfortunate  claimant  It  may  be  ad- 
mitted that  if  the  claim  had  been  deemed  doubtful  and  the 
appropriation  made  as  a  compromise  thereof,  the  doubt,  if 
reasonable  in  any  view  of  it  from  the  standpoint  of  the  mem- 
bers of  the  county  board,  would  have  constituted  a  legiti- 
mate basis  for  their  action.  Washburn  Co.  v.  Thompson,  99 
Wis-  589,  75  N.  W.  309.  In  such  circumstances  the  ap- 
propriation would  have  been  the  result  of  an  application  to 
the  case  in  hand  of  the  legal  discretion  which  the  law  vested 
in  the  board.  When  they  laid  aside  considerations  of  doubt 
as  to  whether  the  county  was  or  was  not  liable  to  appellant, 
they  had  no  more  right  to  appropriate  its  money  to  her  than 
to  appropriate  it  to  any  one  else  or  convert  the  same  to  their 
personal  use.  Their  action  was  wh6lly  without  legal  author- 
ity. The  exact  nature  of  the  appropriation,  as  to  the  basis 
thereof,  was  not  left  by  the  board  in  any  manner  of  doubt. 
They  declared,  "This  shall  be  considered  as  charity  rather 
than  as  a  settlement  of  a  legal  liability  of  St  Croix  county.'^ 
By  the  Court, — The  order  of  the  circuit  court  is  affirmed. 
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Faemeb,  Appellant,  vs.  St.  Cboix  Powbb  Compakty,  imp., 

Respondent 

February  6— February  2J^  190S. 

(1,  2)    Trial:  Findingi:  Duty  of  court:  Reversible  error.     (8-6) 
lAena:  Construction  of  statutes:  Subcontractor  or  employee f 

1.  Upon  trial  of  a  question  of  fact  by  the  court  the  parties  are  en- 

titled, under  sec.  2863,  Stats.  1898,  to  a  finding  of  fact  upon 
each  material  Issue  raised  by  the  pleadings,  and  to  findings  in 
reasonable  detail  covering  all  matters  as  to  which  there  is  a 
reasonable  controversy  respecting  whether  they  have  a  mate- 
rial bearing  upon  the  rights  of  the  parties  or  not;  and  are  en- 
titled, also,  to  the  decision  of  the  trial  judge  specifically  upon 
the  minor  questions  of  law  applicable  to  the  facts  found  upon 
which  the  ultimate  conclusion  of  law  must  rest. 

2.  Failure  to  make  findings  and  conclusions  as  above  indicated  Is 

error,  but  will  not  work  a  reversal  unless  it  appears  probable 
that  the  substantial  rights  of  the  unsuccessful  party  may 
thereby  have  been  injuriously  affected. 

3.  Sees.  3314,  3315,  Stats.  1898,  giving  a  lien  to  every  ^principal 

contractor,"  "subcontractor  of  a  principal  contractor,"  or  "em- 
ployee of  either,"  who  performs  work,  etc.,  for,  in,  or  about  the 
erection  of  certain  structures,  provides  for  three  distinct 
classes  of  persons,  and  the  terms  used  should  be  construed  ac- 
cordingly. 

4.  PlaintifF  agreed  with  a  subcontractor  to  do  all  the  hauling  nec- 

essary for  the  execution  of  the  latter's  contract,  the  amount  of 
such  hauling  being  very  large  and  necessitating  the  employ- 
ment by  plaintiff  of  a  large  number  of  teams  and  men.  The 
agreement  did  not  bind  plaintiff  to  any  personal  service.  Held, 
that  he  was  not  an  employee  of  the  subcontractor,  but  was  a 
subcontractor  in  the  second  degree,  not  entitled  to  a  lien  under 
sees.  3314,  3315,  Stats.  1898. 

5.  The  fact  that  plaintiff's  servants  acted  more  or  less  under  the 

direction  of  the  subcontractor,  who  gave  them  orders  as  to 
where  materials  should  be  unloaded,  etc.,  did  not  make  the 
plaintiff  an  employee  of  the  subcontractor. 

Appeal  from  a  judgment  of  the  circuit  court  for  St  Croix 
county :  E.  W.  Helms,  Circuit  Judge.    Affirmed. 

Action  to  enforce  a  lien  under  sec.  3315,  Stats.  1898.    The 
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complaint  contained  the  necessary  formal  allegations  to  sat- 
isfy the  statute.  Those  respecting  competency  of  the  plaintiff 
to  enjoy  the  benefit  of  the  lien  statute  were  to  the  effect  that 
the  proprietor  was  the  defendant  8L  Croix  Power  Company; 
that  it  contracted  the  entire  work,  of  which  that  done  by 
plaintiff  formed  a  part,  to  Robert  N.  King ;  that  King  sublet 
the  work  to  the  Engineering  Contract  Company ;  that  plaint- 
iff was  employed  by  such  company  to  and  did  "perform  work, 
labor  and  seirices  in  and  about  the  construction  and  erection 
of  the  particular  structures  and  improvements  included  in 
the  principal  contract  at  the  agreed  price  of  $9,419.05,  and 
that  all  thereof  except  $5,279.50  was  unpaid.  « 

The  exact  nature  of  the  contract  of  employment,  as  regards 
whether  plaintiff  was  an  employee  of  the  subcontractor,  or 
whether  his  services  were  rendered  in  and  about  the  erection 
of  the  structures  and  improvements  to  be  produced  under  the 
principal  contract  as  alleged,  as  shown  by  the  evidence,  is  in- 
dicated by  the  findings  of  the  court,  which  are  substantially 
as  follows :  Plaintiff  agreed  with  one  Louis  L.  Brown,  claim- 
ing to  act  for  the  Engineering  Contract  Company  in  respect 
to  all  of  the  structures  to  be  produced  under  the  principal 
contract,  except  the  flimie,  "to  haul  cement  from  the  Somer- 
set Station  on  the  Wisconsin  Central  Railroad,  to  a  point 
near  the  Apple  River  Falls  .  .  .  for  the  sum  of  thirty- 
five  cents  for  each  four  hundred  pounds,"  the  cement  to  be 
delivered  as  fast  as  needed  and  the  amount  to  be  required  to 
be  hauled  each, day  not  to  exceed  200  barrels  of  400  pounds 
each.  The  agreement  was  in  writing  and  contained  this  pro- 
vision : 

"It  is  further  agreed  that  the  said  party  of  the  second  part 
shall  have  the  sole  hauling  of  the  entire  amount  of  cement 
needed,  which  he  shall  deliver  as  above  specified ;  and  should 
he  fail  to  deliver  the  same  as  above  specified,  the  party  of  the 
first  part  is  hereby  authorized  by  the  said  party  of  the  second 
part  to  haul  the  said  cement  and  to  charge  the  cost  of  said 
hauling  to  the  account  of  the  said  party  of  the  second  part." 
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At  or  about  the  time  said  contract  was  made,  plaintiff 
agreed  verbally  with  persona  -  claiming  to  act  for  the  En- 
gineering Contract  Company  to  do  all  the  hauling  necessary 
for  the  execution  of  the  principal  contract  respecting  the 
flume,  and  not  embraced  in  the  written  contract^  for  $6  per 
day  per  man  and  four-horse  team.  The  undisputed  evidence 
was  to  the  effect  that  the  amount  of  material  to  be  hauled 
under  the  contract  and  which  was  actually  hauled  was  very 
large;  that  it  was  hauled  from  points  several  miles  from  the 
location  of  the  improvement;  that  the  contract  did  not  con- 
template that  the  hauling  should  be  done,  and  it  in  fact  was 
not  done,  by  the  personal  labor  of  plaintiff ;  that  in  the  execu- 
tion of  the  contract  plaintiff  used  twenty  to  thirty  horses  and 
a  number  of  employees;  in  short,  that  the  work  was  let  to 
plaintiff  as  a  distinct  part  of  that  necessary  to  execute  the 
principal  coiitract — let  to  him  as  a  whole — as  a  distinct  job, 
so  called — to  be  done,  not  by  himself  personally,  but  under 
him  as  the  responsible  party  by  such  servants,  teams  and  ap- 
pliances as  he  might  choose  to  employ. 

The  findings  contain  a  copy  of  the  written  contract;  a 
copy  of  the  notice  given  to  comply  with  the  requirement  of 
the  statute  as  to  a  subcontractor  or  employee  of  a  subcon- 
tractor, giving  notice  to  the  proprietor,  of  his  claim  for  a 
lien ;  a  copy  of  the  lien  petition ;  a  copy  of  the  affidavit  for  the 
order  of  publication  upon  which  services  of  the  summonses 
as  to  the  principal  contractor  and  subcontractor  were  based ; 
a  copy  of  such  parts,  of  the  order  of  pnbli cation  as  were  chal- 
lenged by  the  defendant  St.  Croix  Power  Company  as  in- 
sufficient; a  finding  to  the  effect  that  a  large  number  of  the 
items  included  in  plaintiff's  claim  were  not  lienable  and 
manifestly  so  under  any  reasonable  theory;  a  finding  that 
the  sum  of  $3,868.65  was  due  plaintiff  for  work  under  his 
contracts ;  a  finding  to  the  effect  that  the  evidence  left  it  un- 
ascertainable  as  to  how  much  of  the  work  performed  by 
plaintiff  was  in  delivering  material  upon  the  premises  in 
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question  for  use  in  the  production  of  the  improvements  cov- 
ered by  the  principal  contract,  or  what  part  of  the  material 
hauled  by  plaintiff  was  so  used,  or  when  the  last  lienable 
work  was  done,  if  any  of  the  same  was  lienable,  and  that  a 
material  portion  thereof  at  least  was  not  lienable  under  any 
circumstances.  There  was  a  general  conclusion  that  the  St, 
Croix  Power  Company  was  entitled  to  judgment  against 
plaintiff  dismissing  said  action  as  to  it,  with  costs.  The  court 
found  that  plaintiff  was  entitled  to  judgment  against  the  En- 
gineering Contract  Company  for  the  indebtedness  established 
as  aforesaid,  with  interest  and  costs,  and  that  judgment 
should  go  against  plaintiff  as  to  the  other  defendants,  with 
costs.    Judgment  was  entered  accordingly. 

A.  e7.  Kinney,  for  the  appellant 

For  the  respondent  there  were  briefs  by  Baker  &  Haven, 
attorneys,  and  F.  W.  M.  Cutcheon,  of  counsel,  and  oral  argu- 
ment by  H.  C.  Baker  and  Spencer  Haven. 

Makshaxl,  J.  In  the  disposition  of  this  case  these  import- 
ant questions,  among  others,  were  presented  for  adjudication : 

(1)  Is  hauling  material  for  use  in  making  a^structure  or  cre- 
ating an  improvement  such  as  is  mentioned  in  sec.  3314, 
Stats.  1898,  the  performance  of  labor  "for,  in  or  about  the 
erection  or  construction"  of  such  structure  or  iniprovement  ? 

(2)  Is  a  person  who  makes  a  contract  to  perform  all  or  a 
specific  part  of  work  required  in  the  execution  of  a  contract, 
the  same  to  be  performed,  not  by  him  personally,  necessarily, 
he  being  at  liberty  to  perform  the  same  by  such  servants 
and  appliances  as  he  may  see  fit  to  employ,  an  employee? 

(3)  Was  the  service  of  a  notice  containing  a  statement  of  the 
plaintiff's  claim,  which  included  a  large  number  of  items  rep- 
resenting manifestly  nonlienable  matters,  the  lienable  and 
nonlienable  matters  being  so  intermixed  and  stated  as  to 
render  it  inoipracticable  for  the  person  receiving  the  notice  to 
determine  either  whether  all  the  matters  are  lienable  or  if  not 
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to  separate  those  which  are  lienable  from  those  which  are  not, 
a  compliance  with  the  statute?  (4)  Was  the  notice  served  in 
this  case  a  compliance  with  the  statute  irrespective  of  the  sub- 
ject last  mentioned?  (6)  Was  the  lien  petition  sufficient 
under  the  statute?  (6)  Did  the  court  obtain  jurisdiction  of 
the  principal  contractor?  Such  matters  involved  important 
facts  in  issue  and  disputed  questions  of  law  vital  to  the  ulti- 
mate question  to  be  solved, — that  of  whether,  as  a  matter  of 
law,  respondent  was  entitled  to  a  lien.  How  the  court  decided 
any  of  them,  with  one  exception,  we  are  entirely  unable  to 
determine.  The  finding  to  the  effect  that  if  respondent  had 
a  lien  it  was  only  for  a  part  of  his  claim,  and  that  it  was  im- 
practicable froin  the  evidence  to  separate  the  lienable  from 
the  nonlienable  matters,  of  course,  was  sufficient  to  defeat 
the  lien.  So  was  the  finding  that  plaintiff  failed  to  show 
when  the  last  lienable  work  was  done,  maintaining  the  allega- 
tion of  the  complaint  as  to  the  lien  being  filed  in  time,  fatal 
to  his  case.  That  was  a  result  easy  to  reach  if  the  evidence 
warranted  the  findings. 

Whether  the  findings  are  sustained  by  the  evidence  admits 
of  serious  doubt  If  they  are,  whether  they  would  not  have 
been  different  had  the  court  been  less  strict  in  ruling  on  ob- 
jections to  evidence  and  applied  those  liberal  rules  that  are 
ordinarily  and  properly  applied,  especially  in  the  trial  of 
equity  cases,  also  admits  of  grave  doubt  The  purpose  of 
a  judicial  trial  of  causes  is  to  administer  justice.  That 
should  never  be  lost  sight  of.  Mere  technical  knowledge  is 
of  secondary  importance  and  an  effort  to  effectively  display 
it  may  prove  fatal.  If  in  the  end,  so  far  as  practicable  by 
human  agencies,  and  with  the  due  observance  of  established 
rules,  justice  does  not  prevail,  the  court  will  have  failed  to 
perform  its  fimction.  Parties  should  be  permitted  all  rea- 
sonable latitude  to  present  their  case, — a  latitude  limited  only 
by  those  boundaries  which  cannot  be  crossed  without  the  com- 
mission of  prejudicial  error,  so  far  as  careful  attention  to 
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the  trial  can  determine  the  same,  in  the  presentation  of  their 
cause  of  action  or  defense.  In  a  trial  in  equity  they  are  en- 
titled to  a  decision  by  the  trial  court  upon  each  material  is- 
sue raised  by  the  pleadings ;  and  to  such  decision  also  in  de- 
tail, to  at  least  a  reasonable  degree,  covering  the  matters  not 
only  deemed  by  the  court  material  to  sustain  the  final  judg- 
ment, but  all  those  matters  as  to  which  there  is  a  reasonable 
controversy  respecting  whether  they  have  a  material  bearing 
upon  the  rights  of  the  parties  or  not.  They  are  also  entitled 
to  the  decision  of  the  trial  judge  specifically  upon  the  minor 
questions  of  law  applicable  to  the  facts  found  upon  which  the 
ultimate  conclusion  of  law  must  rest.  They  are  entitled  to 
all  that  from  the  one  who  has  the  opportunity  of  hearing  the 
evidence  and  of  seeing  the  witnesses  before  he  surrenders  his 
jurisdiction  over  the  case.  That  privilege  is  given  or  de- 
clared by  statute  in  mandatory  language  in  these  words :  "The 
judge  shall  state  in  his  decision  separately:  (1)  The  facts 
found  by  him;  and  (2)  his  conclusions  of  law  thereon."  Sec. 
2863,  Stats.  1898.  That  means,  manifestly,  something  more 
than  a  general  finding  of  facts  and  a  general  conclusion  of 
law.  As  to  the  facts  it  means  at  least  a  finding  in  detail  of 
matters  essential  to  be  stated  in  the  pleadings  to  make  out 
the  cause  of  action  or  defense  found  by  the  trial  court  to  exist. 
It  itieans  what  it  says,  and  nothing  short  of  the  specific  find- 
ings and  conclusions  commanded  satisfies  the  full  measure  of 
duty  according  to  the  standard  set  by  legislative  will.  That, 
80  far  as  courts  can  bow  to  it  without  sacrifice  of  constitu- 
tional function,  should  not  be  violated. 

Failure  to  make  findings  and  conclusions  as  above  indi- 
cated does  not  constitute  reversible  error.  That  has  been  too 
often  said  to  be  now  disturbed.  Wilier  v.  Bergenthal,  50 
Wis.  474,  7  N.  W.  352 ;  Luthe  v.  Farmers'  Mut.  F.  Ins.  Co, 
55  Wis.  543,  13  X.  W.  490 ;  Willcmson  v,  Wilkinson,  59  Wis. 
557, 18  X.  W.  527;  Dieiz  v.  Neemh,  91  Wis.  422,  64  K  W. 

J,  65  K  W.  500;  Yahr  v.  Joint  School  Dist.  99  Wis.  281, 
Vol.  117—6 
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74  N.  W.  779.  But  judgments  have  been  so  commonly  sus- 
tainedy  regardless  of  defective  findings  and  conclusions,  it  is 
feared  that  in  some  jurisdictions,  and  possibly  not  without 
reason,  .the  idea  prevails  that  what  the  legislature  saw  fit  to 
make  a  significant  part  of  the  Code  is  regarded  here  to  be  of 
trifling  importance.  We  have  striking  proof  of  that  in  the 
case  before  us,  in  that  there  is  an  entire  absence  of  any  special 
decision  upon  most  of  the  contested  questions  of  fact  and  of 
law.  The  issue  as  to  whether  the  notice  of  the  plaintiff's 
claim  to  the  proprietor  was  sufficient  to  satisfy  the  statute  is 
treated  by  embodying  the  notice  in  the  findings  without  any 
decision  as  to  whether  respondent  was  right  or  wrong  in  his 
position  that  the  claim  was  fatally  defective.  The  same  is 
true  as  to  the  lien  petition,  the  affidavit  for  the  order  of  publi- 
cation and  the  order  of  publication.  The  issue  as  to  whether 
the  work  done  by  plaintiff  was  of  a  lienable  character  under 
any  circumstances,  and  that  as  to  whether  he  was  a  subcon- 
tractor or  a  mere  employee,  were  treated  by  embodying  in 
the  findings  the  undisputed  evidence  as  to  the  terms  of  the 
contract,  without  any  specific  decision,  nor  any  at  all  so  far 
as  we  can  discover  definitely,  as  to  the  proper  conclusion  of 
fact  or  of  law  to  be  drawn  from  such  evidence.  To  place 
upon  file  a  document  as  a  basis  for  a  final  decree  embodying 
a  mass  of  evidentiary  matters,  with  few  or  no  findings  upon 
the  issues  between  the  parties,  but  with  a  general  conclusion 
as  to  who  is  entitled  to  recover,  we  can  hardly  dignify  as  an 
attempt  to  comply  with  the  statute.  It  should  be  understood 
that  failure  to  comply  with  the  statute  is  error;  that  it  is 
held  not  reversible  error  merely  because,  in  harmony  with 
sec.  2829,  Stats.  1898,  this  court  feels  bound  to  hold  that,  re- 
gardless of  how  numerous  and  inexcusable  the  errors  commit- 
ted upon  the  trial  of  a  case  may  be,  the  judgment  must  be  af- 
firmed on  appeal  unless  it  appears  probable  that  the  substan- 
tial rights  of  the  unsuccessful  party  may  thereby  have  been 
injuriously  affected.    Mauch  v.  Hartford,  112  Wis.  40,  87  N. 


24]  JANUABY  TERM,  1903.  83 

Farmer  v.  St  Croix  Power  Ca  117  Wi&  76. 

W.  816.  What  this  court  is  bound  to  overlook  in  reaching  a 
final  result  should  not  be  r^arded  by  trial  courts  as  not  error 
at  all,  or  error  of  such  trifling  consequence  as  to  be  looked 
upon  as  of  an  extremely  technical  nature, — ^mere  fault  in 
matter  of  form.  Otherwise  the  result  will  be  that  the  stat- 
ute, iif'tended  to  enable  litigants  to  see  the  precise  grounds 
upon  which  their  case  turned  and  the  imsuccessful  party  to 
present  his  complaints  for  review  here  with  as  little  expense 
and  labor  as  practicable,  and  this  court  to  fulfill  its  function 
in  the  matter  with  the  benefit  of  a  definite  decision  by  the 
trial  judge,  made  from  his  place  of  advantage,  upon  every 
point  involved,  will  fail  to  effect  those  valuable  results.  This 
case  is  such  a  striking  example  of  a  bad  practice,. that  it  is 
deemed  best  not  to  let  the  occasion  pass  without  making  a 
reasonably  vigorous  attempt  to  give  such  significance  to  the 
statutory  duty  to  which  we  have  referred  as  will  result  in 
that  part  of  the  Code  creating  it  being  given  its  proper  place 
in  the  administration  of  justice. 

As  we  have  indicated,  it  is  not  entirely  clear  that  the  evi- 
dence supports  the  two  infirmities  as  regards  facts  in  issue  in 
the  plaintiff's  case,  found  by  the  court.  But  it  is  not  neces- 
sary to  decide  the  matter,  nor  does  it  seem  advisable  to  do  so, 
nor  any  of  tho  questions  presented  in  the  case  except  that  of 
whether  appellant  was  an  employee  of  the  Engineering  Con- 
tract Company.  The  view  we  have  come  to  on  that  is  so  ob- 
viously fatal  to  appellant's  claim  for  a  lien  that  we  will  let 
our  decision  rest  solely  on  our  conclusion  in  respect  to  it. 

Sees.  3314  and  3315,  Stats.  1898,  give  a  lien  to  a  principal 
contractor,  subcontractor,  or  employee  of  either,  "who  per- 
forms any  work  or  labor,"  etc.,  "for,  in  or  about  the  erec- 
tion or  construction"  of  such  structures  and  improvements  as 
those  involved  in  this  case.  At  the  outset  we  must  not  over- 
look the  significance  of  the  terms  "principal  contractor," 
"subcontractor,"  or  "employee  of  either,"  used  in  such  a  way 
as  to  unmistakably  indicate  a  legislative  purpose  to  favor 
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three  distinct  classes  of  persons  by  the  statutory  privilege. 
That  precludes  us  from  speculating  as  to  whether  a  "subcon- 
tractor," in  the  broadest  sense  of  the  term,  can  be  classed  as 
an  employee  under  any  circumstances.  So  we  reach  the  ques- 
tion at  once  of  whether  appellant  was  an  employee  or  a  sub- 
contractor. Within  the  meaning  of  the  statute  he  could  not 
have  been  both.  If  he  was  the  latter  he  was  a  subcontractor 
of  a  subcontractor,  and  not  within  the  statute. 

As  indicated  in  the  statement  of  facts,  appellant's  contract 
did  not  bind  him  to  personal  service  in  any  proper  sense.  It 
bound  him  to  produce  upon  the  ground  of  the  power  com- 
pany, so  far  as  the  service  of  transporting  from  points  several 
miles  therefrom  was  concerned,  a  large  amount  of  material 
to  be  used  in  making  the  improvements  under  the  principal 
contract.  He  was  at  liberty  to  do  that  with  his  own  teams 
or  with  hired  teams,  and  with  the  necessary  labor  to  attend 
the  same.  Many  teams  and  servants  were  required  to  produce 
the  result  agreed  upon. 

Much  significance  appears  to  be  attached  by  appellant's 
counsel  to  the  fact  that  the  plaintiff's  servants  acted  more  or 
less  under  the  direction  of  the  managing  agent  for  the  subcon- 
tractor, the  Engineering  Contract  Company ;  that  such  super- 
intendent gave  orders  to  the  man  in  general  charge  of  appel- 
lant's force  of  servants,  and  directed  the  teamsters  where  to 
unload  material.  We  see  nothing  in  that  out  of  harmony 
with  appellant's  being  himself  a  contractor.  Though  his 
teamsters  directly  or  indirectly  followed  the  suggestions  of 
the  manager  for  the  Engineering  Contract  Company,  they 
were  of  course  his  employees, — men  used  by  and  responsible 
to  him  in  working  out  the  result  which  he  was  under  contract 
to  produce.  Obviously,  the  mere  fact  that  employees  of  a  per- 
son, having  a  distinct  portion  of  contract  work  to  do,  take 
directions  to  some  extent  as  the  work  proceeds  from  the  prin- 
cipal contractor  does  not  change  the  status  of  their  employer 
from  that  of  a  subcontractor  to  that  of  an  employee  of  the 
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principal  contractor.  The  circiunstance  in  regard  to  who 
directed  the  teamsters  where  to  unload  material  from  their 
wagons  has  nothing  to  do  with  the  question  of  whether  their 
employer  was  an  employee  or  a  subcontractor.  That  must 
be  determined  by  the  nature  of  his  contract  itself. 

Now  there  can  be  no  question  as  to  what  constitutes  a  prin- 
cipal contractor.  He  is  a  person  standing  in  direct  relation 
to  the  proprietor  and  responsible  to  him,  permitted,  by  the 
nature  of  his  contract,  ordinarily,  to  work  out  the  plan 
thereof  by  subletting  to  others  if  he  sees  fit  A  subcontractor, 
then^  must  be  a  person  whose  relation  to  the  principal  con- 
tractor is  substantially  the  same  as  to  a  part  of  the  work  as 
the  latter's  relation  is  to  the  proprietor.  He  takes  some 
distinct  part  of  the  work  in  such  a  way  that  he  does  not  con- 
template doing  merely  personal  service.  Those  whom*  he  em- 
ploys are  his  servants.  With  their  aid  or  without  it,  and  by 
such  means  as  he  deems  best  for  his  interests  within  the  lines 
of  the  contract,  he  is  obligated  to  produce  the  agreed  result. 
The  same  rule  holds  good,  of  course,  between  him  and  his 
subcontractor.  The  distinguishing  feature  between  the  rela- 
tion of  employee  and  employer  and  that  of  contractor  and 
subcontractor  is  the  same  whether  the  subcontractor  is  re- 
moved two  or  any  number  of  degrees  from  the  person  who 
in  the  end  is  to  become  possessed  of  the  results  of  the  energy 
employed.  While  a  contractor  in  any  degree  is  obligated  to 
deliver  certain  results,  so  to  speak,  the  employee  is  obligated 
to  deliver  his  personal  service.  That  seems  in  harmony  with 
the  common  meaning  of  the  words.  Unless  there  is  some- 
thing in  the  manner  of  their  use  in  the  statute  or  in  the  ap- 
plication thereof  to  the  subject-matter  with  which  it  deals  to 
indicate  to  the  contrary,  that  meaning  must  be  deemed  to  be 
the  one  intended  by  the  legislature.  Neither  of  those  reasons 
exists  in  this  case  for  departing  from  the  common  specific 
meaning  of  the  words.  On  the  contrary,  they  are  used  in  the 
statute  in  such  a  way  as  to  emphasize  such  meaning.   We  are 
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precluded  by  a  well-known  rule  from  looking  at  them  in  their 
broad,  general  sense  so  far  as  l^at  would  permit  the  meaning 
of  one  to  overlap  that  of  the  other,  from  the  fact  that  each  is 
used,  as  we  have  before  seen,  as  descriptive  of  a  specific  class. 

"Words  will  be  interpreted  with  unusual  extent  of  meaning 
and  held  to  be  generic  rather  than  specific,  and  thus  made  to 
cover  things  which  are  collateral  rather  than  identical,  if  the 
certain  meaning  of  the  parties  and  the  obvious  justice  of  the 
case  require  this  extent  of  signification."  2  Pars.  Cont  (8th 
ed.)  496. 

Applying  what  has  been  said,  we  must  conclude  that  our 
duty  ends  here  when  we  declare  the  common,  ordinary  mean- 
ing of  the  word  "employee"  and  the  word  "subcontractor" 
and  determine  the  status  of  appellant  thereby.  That  being 
the  case,  we  might  stop  at  this  point,  as  we  have  indicated 
that  but  one  conclusion  can  be  reached.  But  the  matter  has 
been  presented  with  so  much  earnestness  upon  both  sides  and 
is  so  vital  to  the  case  that  we  will  briefly  support  the  views 
already  expressed. 

There  is  perhaps  no  better  way  to  demonstrate  what  is 
the  common  signification  of  a  word,  the  customary  use 
thereof,  than  to  consult  standard  dictionaries.  Adjudged 
cases  where  the  word  under  consideration  was  used  in  the 
same  relation  as  in  the  case  in  hand  are  of  greater  weight 
than  mere  lexical  definitions;  but  it  is  not  common  to  find 
such  identity  of  expression  and  identity  of  relation  as  to  leave 
no  reasonable  doubt  that  in  both  instances  the  words  were 
used  in  exactly  the  same  sense.  Webster  defines  "employee" 
as  one  who  is  employed;  and  "contractor"  as  one  who  con- 
tracts to  do  anything.  Those  definitions  are  very  general,  but 
they  obviously  suggest,  applied  specifically,  that  an  employee 
is  one  who  is  employed  to  perform  personal  service;  and  a 
contractor,  one  who  engages  to  do  a  particular  thing,  the  idea 
of  personal  service  not  being  a  necessary  element  in  the  bar- 
gain. In  the  Standard  Dictionary  it  is  said,  an  employee  is 
a  person  who  is  employed ;  one  who  works  for  wages  or  a  sal- 
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ary  or  who  is  engaged  in  the  service  of  another ;  a  contractor 
is  one  who  executes  plans  under  a  contract ;  a  subcontractor 
is  one  who  contracts  with  a  principal  contractor  to  do  work 
embraced  in  the  latter's  contract, — that  is,  obviously,  one  who 
contracts  to  execute  some  integral  part  of  the  work  covered 
by  the  scheme  of  the  principal  contract  By  the  Century 
Dictionary  we  are  informed  that  an  employee  is  one  who 
works  for  an  employer;  a  person  working  for  a  salary  or 
wages,  usually  clerks,  workmen,  laborers,  etc. ;  that  a  con- 
tractor is  one  who  contracts  to  furnish  supplies  or  to  con- 
struct work  or  erect  buildings,  or  perform  any  work  or  serv- 
ice at  a  certain  price  or  rate ;  that  a  subcontractor  is  one  who 
takes  a  part  or  whole  of  the  work  from  the  principal  con- 
tractor. Thus  it  will  be  seen,  without  any  extended  analysis 
of  the  various  lexical  definitions,  that  the  significant  element 
in  the  relation  of  an  employee  and  his  employer,  specifically 
considered,  is  personal  service ;  while  the  significant  element 
in  such  relation  between  a  contractor  and  his  principal  is  the 
work  as  an  entirety  to  be  performed  by  him. 

Xow  a  short  review  of  the  authorities  and  we  are  done. 
Counsel  cites  to  our  attention  several:  All  of  them  that  touch 
the  question  at  all  support  rather  than  weaken  what  has  been 
said.  A  note  in  24  Am.  &  Eng.  Ency.  of  Law  (1st  ed.)  140, 
containing  this  language,  is  cited :  "A  subcontractor"  is  "one 
who  takes  from  the  principal  contractor  a  specific  part  of  the 
work,"  covered  by  the  latter's  agreement.  That  serves  the 
author  to  support  this  text :  A  subcontractor  is  "one  who  has 
entered  into  a  contract,  express  or  implied,  for  the  perform- 
ance of  an  act  with  a  person  who  has  already  contracted  for 
its  performance."  The  note  is  based  on  Farmers'  L.  &  T.  Co, 
r.  C.  £  SL  L.  R.  Co.  127  Ind.  250,  26  K  K  784.  It  was 
claimed  there  that  the  term  "laborer"  should  be  deemed  to 
be  included  in  "subcontractors."  The  court  held  otherwise, 
using  substantially  the  quoted  language.  The  gist  of  the  de- 
cision is  that  a  laborer  is  one  who  furnishes  his  personal  serv- 
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ice,  of  a  grade  commonly  perfonned  by  persons  working  by 
the  day,  while  a  subcontractor  is  one  who  agrees  to  do  a  par- 
ticular act  covered  by  a  superior  contract.  That  is  against 
rather  than  in  favor  of  appellant's  position.  There  is  no  dis- 
tinction between  the  term  "laborer"  and  the  term  "employee" 
as  regards  the  element  of  personal  service.  Conunonly  un- 
derstood, the  latter  is  broader  than  the  former  in  that  it  in- 
cludes persons  in  a  higher  degree  of  employment.  That  is  the 
result  of  what  is  said  in  Watson  v.  Watson  Mfg.  Co,  30  X.  J. 
Eq.  688,  and  Gumey  v.  A.  &  O.  W.  R.  Co.  58  N.  Y.  358, 
cited  by  appellant's  counsel.  What  is  said  there  by  no  means 
supports  the  idea  that  an  employee  is  nearer  the  status  of  a 
subcontractor  than  a  laborer.  The  us6  which  appellant's 
counsel  makes  of  the  decisions  indicates  a  misconception  oi: 
their  purport  They  are,  when  rightly  considered,  as  decisive 
as  a  case  in  one  court  can  be  in  another  jurisdiction,  that  an 
employee  is  not  a  subcontractor  under  a  statute  conferring  a 
lien  privilege  upon  two  distinct  classes  of  persons,  one  called 
subcontractors  and  the  other  employees.  In  Balch  v.  N,  Y. 
&  0.  M.  B.  Co.  46  N.  Y.  521,  it  was  said  that  the  term  "la- 
borer" cannot  be  construed  as  designating  one  who  contracts 
for  and  furnishes  the  labor  and  services  of  others,  or  one  who 
contracts  for  and  furnishes  orfe  or  more  teams  for  work 
whether  with  or  without  his  own  services,  but  that  such  a  per- 
son is  properly  described  as  a  contractor.  Vane  i\  Newcombe, 
132  U.  S.  220,  10  Sup.  Ct  60,  cited  by  respondent's  counsel, 
probably  gives  the  distinguishing  characteristic  between  a 
contractor  and  an  employee,  the  language  used  by  Mr.  Justice 
Wood  of  the  circuit  court  being  quoted  with  approval,  thus : 

"It  seems  clear  to  us  that  Vane  was  a  contractor  with  the 
company,  not  an  employee  within  the  meaning  of  the  statute. 
We  think  the  distinction  pointed  out  by  the  circuit  court  is 
a  sound  one,  namely,  that  to  be  an  employee  within  the  mean- 
ing of  the  statute  Vane  'must  have  been  a  servant,  bound  in 
some  degree  at  least  to  the  duties  of  a  servant,  and  not,'  as  he 
was,  *a  mere  contractor,  bound  only  to  produce  or  cause  to  be 
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produced  a  certain  result^ — a  result  of  labor,  to  be  sufe, — ^but 
free  to  dispose  of  his  own  time  and  personal  efforts  according 
to  his  pleasure,  without  responsibility  to  the  other  party.'  " 

That  has  been  cited  many  times  in  the  federal  courts.  A 
significant  instance  is  FricJc  Co,  v.  N.  &  0.  F.  JB.  Co,  86  Fed. 
725,  32  C.  C.  A.  31,  where  the  term  "laborer"  was  treated  as 
synonymous,  except  as  to  mere  grade  of  service,  with  "em- 
ployee," and  it  was  held  that  a  person  employed  by  a  con- 
tractor of  electric  construction  work,  to  construct  the  over- 
head line  and  string  the  feed  wire  at  an  agreed  price  per  foot, 
was  a  subcontractor.  Tod  v.  K.  U.  R,  Co.  62  Fed.  241,  3  0. 
C.  A.  60,  is  to  the  same  effect.  There  a  person  who  agreed  to 
supply  labor  of  others  and  teams  at  a  certain  price  per  day 
was  said  to  be  a  contractor  notwithstanding  his  relations  to 
his  employer  were  such  that  he  was  not  bound  to  any  particu- 
lar length  of  service.  The  same  was  held  in  Cochran  v. 
Swann,  63  Qa.  39.  A  i)erson  who,  by  contract,  got  out  cross- 
ties  by  the  employment  of  other  persons,  was  denied  the  priv- 
ilege of  a  statute  giving  a  lien  to  laborers  upon  the  ground 
that  he  was  a  contractor.  To  the  same  effect  is  Avery  v,  Ionia 
Co,  71  Mich.  638,  39  K  W.  742. 

From  the  foregoing  it  will  be  readily  seen  that  appellant 
cannot  reasonably  be  classed  as  an  employee  in  respect  to  the 
work  he  contracted  to  do.  He  was  as  free  to  perform  his  con- 
tract by  the  employment  of  others  as  the  principal  was  to  per- 
form his  contract  that  way.  The  element  of  personal  service 
essential  to  the  relation  of  a  servant  to  his  master  or  a  laborer 
to  his  employer  was  entirely  wanting.  Appellant  was  clearly 
a  subcontractor  in  the  second  degree.  The  privilege  of  the 
lien  statute  does  no.t  extend  to  him. 

By  the  Court. — The  judgment  appealed  from  is  affirmed. 
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CoLBETH  and  another,  Appellants,  vs.  Colbeth  and  another, 
Respondents. 

February  6— February  24,  1903, 
Security  for  costs:  Discretion:  Dismissal  of  action. 

1.  Under  sec.  2942,  Stats.  1898  (giving  power  to  require  plaintiff  to 

give  security  for  costs  "in  all  cases  where  it  shall  appear  rea- 
sonable and  proper"),  the  court  had  discretionary  power  to  re- 
quire such  security  where  two  of  the  three  plaintiffs  were  non- 
residents, although  the  affidavit  in  support  of  the  defendant's 
application  stated  that  the  purpose  was  to  obtain  security 
under  sees.  2943-2945,  which  did  not  authorize  the  order. 

2.  Failure  to  comply  with  an  order  requiring  security  for  costs  Jus- 

tifies dismissal  of  the  action. 

Appeal  from  an  order  of  the  circuit  court  for  St.  Croix 
county :  E.  W.  Helms,  Circuit  Judge.    Affimied, 

The  plaintiflFs,  being  owners  in  common  of  three  undivided 
fifths  of  certain  real  estate,  brought  suit  in  ejectment  against 
the  defendant  Catherine  F,  Colbeth,  a  cotenant  with  them, 
and  Seth  Colbeth.  The  appellants  were  non-residents,  but  the 
third  plaintiff,  Rhoda  Sheasbj,  was  a  resident  of  this  state. 
After  answering,  the  defendants  presented  an  affidavit  assert- 
ing the  nonresidence  of  two  of  the  plaintiffs,  and  stating  that 
it  was  made  for  the  purpose  of  securing  order  for  security  of 
costs,  under  sees.  2943,  2944,  2945,  Stats.  1898,  whereupon 
the  circuit  judge  made  an  ex  parte  order,  December  2,  1901, 
requiring  security  of  costs  for  $250,  and  staying  all  proceed- 
ings until  it  should  be  filed.  On  January  25,  1902,  affidavit 
was  made  of  failure  to  file  security ;  also  of  breach  of  the  stay 
order,  in  attempting  to  examine  defendants  under  sec.  4096, 
Stats.  1898,  whereupon  an  order  to  show  cause,  based  upon 
the  said  affidavit  and  all  papers  on  file,  why  plaintiff  should 
not  be  punished  for  contempt,  and  the  action  be  dismissed, 
was  made  and  served;  and  on  February  22d  the  court  made 
order  that  the  complaint  "be,  and  the  same  is,  hereby  dis- 
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missed  as  to  the  plaintiffs  Charles  W.  Colbeih  and  Ellen 
Hilton,  and  the  other  relief  asked  for  be,  and  the  same  is, 
hereby  denied."  Those  plaintiffs  appeal  from  that  portion  of 
said  order  which  dismisses  the  complaint  as  to  them. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
E.  B.  Kinney  and  A.  J.  Kinney,  and  for  the  respondents  on 
that  of  James  A.  Frear. 

DoDQE,  J.  The  circuit  court  had  discretionary  power, 
under  sec  2942,  Stats.  1898,  to  require  the  appellant  plaint- 
iffs to  give  security  for  costs.  The  grounds  stated  in  the  affi- 
davit were  sufficient  to  support  the  affirmative  exercise  of 
that  discretion,  and  we  are  unable  to  say  that  the  court  did 
not  exercise  it,  and  exercise  it  properly,  notwithstanding  the 
statement  of  defendant  in  her  affidavit  that  her  purpose  was 
to  obtain  security  in  accordance  with  sees.  2943  et  seq.  Such 
order  for  security  of  costs  was  therefore  within  the  power  of 
the  circuit  court,  and  not  an  abuse  of  discretion,  and  valid. 
The  failure  of  the  appellant  plaintiffs  to  comply  therewith 
fully  justified  the  order  dismissing  their  action.  Joint  School 
Dist,  V.  Kemen,  72  Wis.  179,  39  N.  W.  131;  Felton  v.  Hop- 
kins, 89  Wis.  143,  61  N.  W.  77. 

By  the  Court. — The  order  appealed  from  is  affirmed. 


Nelson,  Eespondent,  vs.  Axlen,  Appellant 

February  e— February  2^,  190S. 

Vendor  and  purchaser  of  land:  Fraud:  Rescission:  Several  con- 
tracts:  Offer  to  reconvey:  Repayment  of  taxes. 

1.  False  representations  by  a  vendor  of  land  to  the  purchaser,  as 
to  the  location  of  the  boundary  lines,  were  representations  as 
to  matters  of  fact  and  not  of  mere  opinion. 
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2.  The  purchaser  of  lands  is  not  bound  to  know  that  the  descrip- 

tions furnished  by  the  vendor  and  inserted  in  the  contract  cor- 
rectly describe  the  lands  shown  him  and  which  he  actually 
agreed  to  purchase. 

3.  Where  plaintiff  negotiated  with  defendant  for  the  purchase  of 

lands  for  himself,  for  his  wife,  and  for  one  O.,  and  took  a  con- 
tract in  his  own  name  for  one  tract,  a  separate  contract  in 
G.'s  name  for  another  tract,  and  a  deed  to  his  wife  of  a  third 
tract,  he  may  have  the  contract  in  his  own  name  rescinded  for 
fraud  of  the  vendor,  without  offering  to  reconvey  the  other 
tracts.  • 

4.  Upon  rescission  of  a  land  contract  for  fraud  of  the  vendor,  he 

may  be  required  to  repay  the  taxes  paid  by  the  purchaser. 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county :  E.  W.  Helms,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  rescind,  on  the  ground  of  fraud  and 
misrepresentations,  a  land  contract  entered  into  between  the 
plaintiff  and  defendant  December  7,  1899,  for  the  purchase 
of  100  acres  of  land  therein  described,  situated  in  Barron 
county,  Wisconsin,  for  the  agreed  price  of  $900,  of  which 
sum  $200  was  paid  down.  Issue  being  joined  and  trial  had, 
the  court  made  findings  of  fact  to  the  effect  that  the  defend- 
ant was  a  real-estate  dealer,  doing  business  as  such  in  St. 
Paul,  and  owned  certain  lands  near  Cumberland,  in  Barron 
county,  Wisconsin;  that  one  Joseph  Hennen  was  the  agent 
of  the  defendant,  and  resided  at  Cumberland,  and  was  en- 
gaged in  selling  lands  at  that  place  for  the  defendant;  that 
a  part  of  his  business  was  to  show  prospective  buyers  such 
lands  of  the  defendant ;  that  the  plaintiff,  in  pursuance  of  cer- 
tain negotiations  had  with  the  defendant,  went  to  Cumber- 
land and  was  taken  by  the  said  Hennen  to  see  the  defendant's 
lands;  that  the  plaintiff  told  Hennen  that  he  wanted  Xp  buy 
timber  lands,  and  Hennen  replied  that  he  had  one  tract  of 
hardwood  timber  land  for  sale  east  of  Silver  Lake,  to  which 
he  then  took  the  plaintiff,  and  told  him  that  the  tract  con- 
tained about  200  acres,  and  the  same  was  shown  to  the  plaint-' 
iff,  and  the  same  had  thereon  a  heavy  growth  of  hardwood 
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timber;  that  Hennen  stated  to  the  plaintiff  that  said  land 
was  the  land  he  had  for  sale,  and  pointed  out  the  lines  mark- 
ing the  boundaries  thereof,  which  statements  and  representa- 
tion were  false,  as  Hennen  well  knew;  that  Hennen  after- 
wards told  him  that  such  land  so  shown  to  him  was  of  a  cer- 
tain description,  the  same  as  mentioned  in  the  contract  in  this 
case  and  the  case  of  Grue  v.  Allen,  post,  p.  96,  93  N.  W. 
1134,  which  representations  were  false,  as  Hennen  well 
knew;  that  the  lands  shown  plaintiff  were  good  hardwood 
timber  lands,  while  the  lands  described  in  the  written  contract 
with  plaintiff  were  rough,  and  with  practically  no  timber 
thereon,  and  consisted  of  gravelly  knolls,  interspersed  with 
swamps  and  marshes,  and  were  of  much  less  value  than  the 
lands  shown  to  the  plaintiff,  all  of  which  said  Hennen  knew ; 
that  the  plaintiff  was  a  stranger  in  Barron  county,  and  knew 
nothing  of  the  government  subdivisions  of  the  lands  therein 
situated,  and  relied  entirely  upon  tie  representations  and 
statements  of  Hennen  in  respect  to  the  same;  that  being  so 
deceived  by  such  false  statements  of  Hennen,  and  relying 
thereon,  the  plaintiff  arranged  to  buy  100  acres  of  such  lands 
for  himself,  and  100  acres  for  Mr.  Grue,  and  did  on  Decem- 
ber 7,  1899,  purchase  for  himself  the  100  acres  of  land  de- 
scribed to  him  by  Hennen,  of  the  defendant,  and  paid  $200 
of  the  purchase  price  thereon  at  the  time,  and  then  and  there 
entered  into  the  written  contract  with  the  defendant,  men- 
tioned, and  paid  to  him  $200  of  the  purchase  price,  and  the 
balance  of  $700  was  to  be  paid  in  five  instalments  mentioned 
in  the  contract,  and  when  fully  paid  the  defendant  was  to 
deed  the  same  to  the  plaintiff;  that  during  the  entire  trans- 
action Hennen  acted  as  and  was  the  agent  of  the  defendant ; 
that  thereafter,  and  before  learning  of  such  fraud  and  deceit, 
the  plaintiff  paid  taxes  on  the  land,  amounting  to  $6.75 ;  that 
as  a  matter  of  fact  the  lands  described  to  the  plaintiff  by 
Hennen,  and  in  the  written  contract,  were  not  the  lands  so 
shown  him  by  Hennen,  and  the  plaintiff  had  never  been  on 


94:  SUPREME  COUET  OF  WISCONSIN.       [Feb. 

Nelson  ▼.  Allen,  117  Wi&  91. 

or  seen  the  same;  that  the  sale  was  made  through  the  false 
and  fraudulent  representations  and  statements  of  Hennen; 
that  after  making  such  payment  of  $200,  and  paying  the 
taxes  mentioned,  and  the  expense  of  locating  the  lands,  and 
shortly  before  the  commencement  of  this  action,  the  plaintiff 
learned  for  the  first  time  of  the  deceit  thus  practiced  upon 
him,  and  immediately  notified  the  defendant  of  his  desire  to 
rescind  the  contract  so  entered  into,  and  demanded  the  re- 
payment of  the  money  paid  on  it,  and  offered  to  relinquish 
and  release  to  the  defendant  all  his  right,  title,  and  interest 
in  and  to  said  lands,  but  defendant  refused  to  acknowledge 
in  any  way  plaintiff's  right  to  rescind,  and  refused  to  repay 
the  money  or  any  part  thereof;  that  the  plaintiff  holds  un- 
incumbered all  the  right,  title,  and  interest  in  and  to  said 
lands  that  he  received  from  the  defendant,  and  had  on  the 
trial  produced  a  good  and  sufficient  deed  of  reconveyance  of 
the  same,  which  was  deposited  with  the  clerk  of  the  court  for 
the  defendant 

And,  as  conclusions  of  law,  the  court  found  that  the  sale  of 
the  land  to  the  plaintiff  was  fraudulent  and  void;  that  the 
plaintiff  was  entitled  to  judgment  annulling  the  written  con- 
tract mentioned,  and  also  to  recover  the  sum  of  $200,  with 
interest  thereon  at  six  per  cent,  from  December  7,  1899,  with 
$6.75  paid  for  taxes,  together  with  costs  and  disbursements  of 
this  action.  From  the  judgment  entered  thereon  accordingly 
the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Harold  Harris  and 
T.  M.  Thorson,  and  oral  argument  by  Mr.  Harris. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
William  N.  Fuller. 

Cassoday,  C.  J.  This  case  is  quite  similar  in  its  facts  and 
the  points  presented  to  the  case  of  Hansen  v.  Allen,  ante, 
p.  61,  93  N.  W.  805.  In  this  case,  however,  it  is  admitted 
that  before  the  commencement  of  this  action  the  plaintiff 
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notified  the  defendant  in  writing  that  he  had  been  induced 
to  sign  the  written  contract  by  fraud  practiced  upon  him  by 
the  defendant's  agent^  and  that  he  demanded  the  immediate 
return  of  the  money  paid  on  the  contract,  with  interest  from 
December  7,  1899,  and  $6.75  for  taxes  paid  on  the  same ;  and 
thereby  offered  to  give  to  the  defendant  a  good  and  sufficient 
deed,  releasing  all  the  right,  title,  interest,  and  claim  which 
the  plaintiff  had  received  from  the  defendant  in  and  to  the 
land.  The  questions  in  dispute  are  almost  wholly  questions 
of  fact  The  findings  of  the  court  are  amply  supported  by 
competent  evidence.  Xo  good  purpose  would  be  served  by 
discussing  the  evidence  in  detail.  No  such  discussion  is  at- 
tempted in  the  brief  of  counsel.  Xor  is  there  any  necessity 
for  considering  again  the  questions  determined  in  the  Hansen 
Case.  The  contention  that  the  representations  of  Ilennen  as 
to  the  location  of  the  lines  were  matters  of  opinion,  and  not  of 
fact,  is  without  foundation.  The  contention  that  the  plaintiff 
was  bound  to  know  that  the  descriptions  of  lands  furnished 
to  him  by  Hennen  were  not  the  lands  shown  to  him  by  Ilen- 
nen is  also  without  foundation. 

The  case  at  bar  differs  from  the  Hansen  Case  in  one  par- 
ticular. It  is  here  claimed  that  in  the  transaction  complained 
of  the  plaintiff  purchased  "277  acres  of  land,  namely,  lots  3 
and  4,  lying  north  of  Silver  Lake,  and  in  addition  thereto  the 
200  acres"  mentioned,  100  acres  of  which  is  described  in  the 
contract  with  this  plaintiff,  and  the  other  100  acres  of  which 
is  described  in  the  contract  with  Grue  (the  plaintiff  in  the 
other  action)  ;  and  that  the  plaintiff  (Nelson)  only  offered  to 
redeed  to  the  defendant  the  100  acres  described  in  his  con- 
tract. The  same  contention  is  made  as  to  the  100  acres  de- 
scribed in  the  Grue  contract.  The  claim  of  the  defendant  is 
that  Nelson  purchased  all  the  lands  as  a  single  transaction. 
It  is  true  the  negotiations  of  the  defendant  and  his  agent 
were  all  with  the  plaintiff  Nelson,  who  acted  for  himself  and 
Grue,  and  the  false  representations  were  all  made  to  Nelson, 
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But  the  transaction^  as  finally  concluded,  consisted  of  three 
parts,  each  separate  and  distinct  from  the  other.  One  part 
consisted  of  the  written  contract  with  Nelson  for  the  100 
acres  of  land  therein  described,  and  no  other  land  is  men- 
tioned or  referred  to  in  that  contract.  Another  part  consisted 
of  the  written  contract  with  Grue,  for  the  100  acres  of  land 
therein  described,  and  no  other  land  is  mentioned  or  referred 
to  in  that  contract  The  other  part  of  the  transaction  con- 
sisted of  the  purchase  of  the  two  lots,  3  and  4 — containing 
77  acres— situated  north  of  the  lake,  and  which  Nelson 
bought  for  his  wife,  and  paid  for  the  same  in  cash,  and  for 
that  reason  got  the  land  fifty  cents  an  acre  cheaper  than  he 
would  if  he  had  bought  the  same  on  credit.  The  defendant 
gave  a  deed  of  the  two  lots  at  the  time,  and  the  plaintiff  saw 
the  lots  at  the  time  of  such  purchase,  and  makes  no  claim  of 
any  fraud  in  the  purchase  of  those  lots.  Such  being  the  facts, 
the  plaintiff  was  not  required  to  reoonvey,  nor  offer  to  recon- 
vey,  any  lands  not  described  in  his  contract 

There  was  no  error  in  requiring  the  defendant  to  pay  in- 
terest on  the  $200  from  the  time  of  payment,  nor  in  requir- 
ing him  to  repay  Ae  taxes  on  the  land  paid  by  the  plaintiff. 
Hansen  v.  Allen,  ante,  p.  61,  93  N".  W.  805.  We  find  no  re- 
versible error  in  the  record. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Geue,  Respondent,  vs.  Axi.en,  Appellant 

February  6 — February  ^,  190S. 

Nelson  v.  Aliens  ante,  p.  91,  followed. 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county :  E.  W,  Helms,  Circuit  Judge.    Affirmed, 
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For  the  appellant  there  was  a  brief  by  Harold  Harris  and 
r.  If.  Thorson,  and  oral  argument  by  Mr.  Harris, 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
WHliam  N.  Fuller. 

Cassoday,  C.  J.  This  case  is  substantially  the  same  as  the 
case  of  Nelson  v.  Allen,  ante,  p.  91,  93  N.  W.  807.  It  is  for 
a  rescission  of  the  written  contract  which  the  plaintiff, 
through  his  agent,  Jacob  B.  Nelson,  entered  into  with  the 
defendant  December  7,  1899,  for  the  other  100  acres  of  tim- 
bered land  mentioned  in  the  statement  of  facts  in  that  case, 
but  which  were  not  described  in  the  contract  in  this  case,  and 
by  fraud  and  false  representations  other  and  different  lands 
of  much  inferior  quality  and  less  valuable  were  described  in 
the  written  contract  to  the  plaintiff  herein.  For  the  reasons 
given  in  the  other  case,  the  judgment  in  this  case  is  affirmed. 

By  the  Court. — Judgment  affirmed. 


Pmchabd,  Respondent,  vs.  Deebing  Haevesteb  Compakt, 

Appellant. 

February  7— -February  2J^  1903. 

(1,  2)   Agency  contract:  Construction:  Duty  of  agent  to  insure 
goods.    (3)  Appeal:  Errors  available:  Motion  for  new  trial. 

1.  PlaintlffB  contract  with  a  harvester  company,  signed  hy  him  De- 
cember 21,  1897,  and  accepted  by  the  company  February  8, 
1898,  provided  that  he  should  be  the  company's  agent  for  the 
"entire  season  of  1898;"  that  he  should  hold  all  goods  received 
by  him,  until  sold  and  delivered,  as  the  property  of  the  com- 
pany and  as  a  special  deposit  for  it,  until  it  should  be  fully  set- 
tled with;  and  that  he  should  safely  house  or  store  and  insure  at 
his  own  expense  all  goods  on  hand  at  any  time.  On  October  28, 
1898,  the  company's  traveling  representative  checked  up  plaint- 
iff's accounts  and  stock  on  hand,  and  plaintiff  gave  a  receipt 
Vol.  117  — 7 
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for  such  stock,  "to  keep  and  hold  the  same  subject  to  the 
terms"  of  said  contract  On  January  10,  1899,  before  there  had 
been  a  full  settlement  with  the  company  under  said  contract, 
and  before  a  new  agency  contract,  signed  by  plaintiff,  had  be- 
come binding  by  acceptance,  the  goods  in  his  possession  were 
destroyed  by  fire  while  uninsured.  Beld,  that  the  words  "en- 
tire season  of  1898"  fixed  only  the  term  of  plaintiff's  agency, 
but  did  not  limit  the  period  during  which  he  was  bound  to 
safely  keep  and  insure  the  company's  goods;  and  that  he  was 
liable  for  loss  caused  by  his  failure  to  have  the  goods  insured 
at  the  time  of  the  fire. 

[2.  What  period  of  time  is  covered  by  the  term  "entire  season  of 
1898"  in  such  contract,  not  determined.] 

3.  Where  errors,  duly  excepted  to,  appear  in  the  proceedings  prior 
to  verdict  and  judgment,  no  motion  for  a  new  trial  is  neces- 
sary to  make  them  available  on  appeal. 

Appeal  from  a  judgment  of  the  circuit  court  for  Pierce 
county :  E.  W.  Helms,  Circuit  Judge.    Reversed. 

Action  to  recover  back  money  paid  by  plaintiff  to  defend- 
ant upon  an  alleged  mistake,  under  substantially  the  follow- 
ing facts : 

'  On  December  21,  1897,  plaintiff,  who  had  been  defend- 
ant's agent  during  previous  years,  signed  an  agency  contract, 
to  become  binding  upon  the  defendant  when  accepted  at  the 
home  office  in  Chicago,  which  was  not  done  until  February  8, 
1898.  Such  contract  provided  that  plaintiff  should  be  de- 
fendant's agent  for  the  "entire  season  of  1898,"  and  required 
"him  to  "hold  all  goods  shipped  or  received,  until  sold  and  de- 
livered, and  the  entire  proceeds  of  all  sales  as  the  sole  prop- 
erty of  said  Deering  Harvester  Co.  and  as  a  special  deposit 
for  it,  until  it  shall  be  fully  settled  with.  ...  To  insure 
from  loss  or  damage  by  fire,  in  a  reliable  company,  by  policy 
in  the  name  of  Deering  Harvester  Co.,  at  expense  of  said 
agent,  all  of  said  company's  goods  on  hand  at  said  agency  at 
any  time,  for  at  least  three  fourths  of  the  net  price  while  in 
his  or  their  custody,"  and  to  "safely  house  or  store  .  .  . 
all  goods  on  hand  at  any  time."  On  October  14, 1898,  a  trav- 
eling representative  of  the  defendant  checked  up  plaintiff's 
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accounts  and  stock  on  hand,  and  made  a  list  of  the  latter, 
and  plaintijBF  gave  a  receipt,  entitled  ^^Receipt  for  Unsold 
Goods  on  Hand,"  acknowledging  the  possession  of  said 
goods,  that  the  same  were  unsold  and  unsettled  for,  and  that 
he  agreed  "to  keep  and  hold  the  same  subject  to  the  terms"  of 
the  aforesaid  agency  contract  About  December  6,  1898, 
plaintiflF,  together  with  a  traveling  representative  of  the  de- 
fendant, signed  a  new  annual  agency  contract  for  the  season 
of  1899 — ^not  to  be  binding  upon  the  defendant  until  accepted 
by  it  at  Chicago.  There  was  some  evidence  that  duch  accept- 
ance never  had  taken  place.  On  January  10,  1899,  while  the 
goods  mentioned  in  the  said  receipt  were  still  on  hand,  and 
while  the  balance  due  from  plaintiff  under  the  contract  for 
the  year  1898  was  still  unpaid,  a  fire  occurred,  without 
plaintiff's  negligence,  whereby  all  of  said  property  was  de- 
stroyed, to  the  value  of  about  $725;  there  being  no  insur- 
ance thereon.  Early  in  April,  plaintiff  entered  into  an  agree- 
ment for  compromise  of  his  liability  for  failure  to  maintain 
insurance,  and  paid  to  the  defendant  the  sum  of  $362.97  upon 
such  compromise,  and  at  the  same  time  settled  and  paid  the 
balance  due  upon  the  contract  for  the  season  of  1898  for  goods 
sold  but  not  paid  for.  Plaintiff  testifies  that  at  the  time  of 
making  such  settlement  he  supposed  that  the  new  agency 
agreement,  signed  December  6,  1898,  was  in  force  at  the 
time  of  the  fire,  and  that  he  was  liable  thereunder,  and  that 
he  did  not  learn  until  some  time  in  the  following  summer  that 
the  company  had  never  approved  that  contract  and  had  never 
considered  it  in  force. 

At  the  close  of  the  evidence  the  defendant  moved  for  a  di- 
rection of  a  verdict,  which  was  overruled,  and  the  case  was 
submitted  to  the  jury  upon  the  theory  that  plaintiff  would  not 
have  been  liable  for  failure  to  insure  unless  a  new  contract 
for  the  season  of  1899  had  been  made  before  the  fire,  and 
therefore  would  be  entitled  to  recover  if  he,  in  the  exercise  of 
due  care,  mistakenly  supposed,  at  the  time  of  the  making  of 
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the  payment^  that  such  contract  had  become  valid  and  bind- 
ing. Under  this  instruction  the  jury  found  a  verdict  in  his 
favor  for  the  amount  paid,  with  interest  thereon,  $420,  for 
which  judgment  was  rendered  in  his  favor;  from  which  de- 
fendant appeals. 

A.  Comhacher,  for  the  appellant.  \ 

For  the  respondent  tiiere  was  a  brief  by  Walter  C.  Owen 
and  F.  M.  White,  and  oral  argument  by  Mr.  Owen. 

DoDQE,  J.  The  question  upon  which  recovery  was  made  to 
depend  in  the  trial  court,  namely,  whether  plaintiff  mistak- 
enly believed  that  at  date  of  the  fire  a  new  contract  existed, 
covering  the  season  of  1899,  was  material  only  in  case  plaint- 
iff's liability  to  maintain  insurance  depended  upon  the  fact 
so  believed  in.  If  he  owed  that  duty  otherwise,  the  mistake 
as  to  existence  of  the  new  contract  certainly  cannot  be  con- 
clusively presumed  to  have  induced  him  to  compromise  and 
satisfy  the  damage  resulting  from  breach  of  such  duty.  The 
court  expressly  instructed  the  jury  that  plaintiff  would  not 
have  been  bound  to  maintain  insurance  if  the  new  contract 
had  not  been  finally  accepted  prior  to  January  10,  1899.  Ap- 
pellant contends  that  respondent  was  so  bound  by  the  con- 
tract for  the  "entire  season  of  1898."  If  so,  all  other  sub- 
jects of  discussion  become  immaterial.  We  therefore  pro- 
ceed to  consider  that  document.  By  its  terms,  all  goods  re- 
ceived by  respondent  remain  the  property  of  the  company, 
and  he  agrees  to  hold  them  "as  a  special  deposit  for  it,  until 
it  shall  be  fully  settled  with."  The  evidence  certainly  did  not 
show  conclusively  that  at  the  time  of  the  fire  these  goods  had 
been  sold  and  delivered,  nor  that  the  company  had  been  fully 
settled  with.  They  were,  therefore,  in  respondent's  hands 
as  a  special  deposit  for  appellant  We  cannot  doubt  that  they 
were  "company's  goods  on  hand,"  within  the  paragraph  of 
the  contract  requiring  maintenance  of  insurance.  Every  rea- 
son for  the  latter  requirement  would  indicate  identity  be- 
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tween  the  goods  wkich  ireie  to  remain  the  company's  property 
on  special  deposit,  and  those  which  must  be  kept  insured  in 
its  nameu  Neither  can  we  doubt  that  the  duty  to  insure  was 
commensurate  in  time  with  the  duty  to  hold  the  goods  as 
special  deposit  This  term,  according  to  the  words  of  the  con< 
tract,  runs  until  the  goods  are  delivered,  and  would  therefore 
prima  facie  require  maintenance  of  insurance  so  long  as  they 
remained  in  respondent's  possession. 

The  circuit  court  seems,  however,  to  have  considered  that 
these  plain  words  were  overcome  in  some  way  and  some  other 
limit  to  plaintiff's  duty  prescribed.  Respondent's  counsel 
seems  to  deduce  such  result  from  the  provisions  of  the  first 
paragraph  of  the  contract,  whereby  plaintiff  is  appointed 
agent  for  ''the  entire  season  of  1898."  The  argument  is 
faulty  in  more  respects  than  one.  Thus,  the  period  of  time 
covered  by  the  ''entire  season  of  1898"  is  not  veiy  certain. 
Does  that  mean  merely  imtil  the  season  for  selling  harvesters 
and  mowers  is  over,  or  until  llie  next  annual  season  com- 
mences? From  our  general  knowledge  of  such  agency  con- 
tracts, and  from  matters  appearing  in  the  evidence  and  the 
correspondence,  the  latter  seems  the  more  probable  meaning. 
We  find  correspondence  and  dealings  between  these  parties 
indicating  a  mutual  understanding  that  plaintiff  was  the  local 
representative  of  defendant  at  dates  remote  from  the  harvest 
season ;  and  it  is,  we  believe,  customary  with  farm  implement 
dealers  to  maintain  local  agencies  the  year  round,  accessible 
for  information,  for  obtaining  extra  parts,  and  the  like;  also 
for  keeping  of  machines  and  extras  left  over  after  harvest,  in- 
stead of  reshipping  the  same  to  the  factory.  If  the  words  in 
question  were  intended  to  cover  a  period  of  a  year,  or  until 
agency  contract  for  1899  should  be  perfected,  of  course  the 
loss  occurred  within  the  term,  for  the  contract  did  not  take 
effect  until  February  8,  1898,  and  its  year  had  not  expired. 
But  whatever  the  significance  of  these  words,  they,  at  most, 
serve  only  to  prescribe  the  term  of  plaintiff's  agency,  and  do 
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not  expressly  limit  the  period  during  which  he  agrees  to 
safely  hold  the  goods  and  maintain  insurance.  It  is  entirely 
consistent  that;  in  consideration  of  his  employment  as  agent 
for  a  shorter  period,  plaintiff  should  agree  to  safely  keep  and 
insure  all  goods  imtil  delivered  up  to  his  principal,  and  we 
cannot  think  the  plain  words  of  the  contract  to  that  effect  are 
overcome  by  prescribing  the  season  of  1898  as  the  term  of  the 
agency.  That  the  parties  did  not  understand  them  to  be  so 
limited  is  plainly  shown  by  the  acknowledgment  given  Octo- 
ber 28,  1898,  long  after  harvest,  specifying  the  goods  then  re- 
maining, and  agreeing  to  keep  and  hold  the  same  under  the 
terms  of  the  agency  contract. 

We  are  satisfied  that  the  true  construction  of  the  existing 
contract  required  plaintiff  to  maintain  insurance  upon  the  de- 
fendant's goods  in  his  possession  January  10, 1899,  and  there- 
fore that  the  circuit  court  erred  in  instructing  the  jury  that 
no  such  duty  rested  on  him  unless  the  new  contract  had  been 
completed  b&fore  that  date,  and  that  he  might  recover  back 
if  he  paid  on  mistaken  supposition  of  such  completion.  For 
the  same  reasons,  we  must  hold  that  error  was  committed  in 
denying  defendant's  motion  to  direct  a  verdict  in  its  favor. 

Inasmuch  as  these  errors,  with  due  exception,  appear  in 
the  proceedings  prior  to  verdict  and  judgment,  no  motion  for 
a  new  trial  was  necessary  to  make  them  available  on  appeal, 
and  we  need  not  consider  some  questions  of  practice  which  are 
raised  upon  the  sufBiciency  of  that  motion  and  mode  of  its 
disposal. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  new  trial. 
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CuDD,  Respondent,  vs.  Labson,  Appellant. 

February  7— February  24, 190S, 

HighuMys:  Steam  engines:  Duty  of  operator  when  teams  approach. 

Sec.  1347&,  Stats.  1898,  as  amended  by  ch.  197,  Laws  of  1899, 
makes  It  the  duty  of  any  person  propelling  a  steam  engine 
along  any  highway  to  signal  and  stop  It  *'when  it  is  ap- 
proached  within  fifteen  rods  in  either  direction  by  any  team  or 
any  person  riding  or  driving  any  animal  and  desiring  to  pass 
snch  engine/'  and  to  render  all  proper  assistance  within  his 
power  "to  enable  such  team  or  persons  to  pass  in  safety." 
Held,  that  it  is  only  when  the  team,  or  the  person  riding  or 
driving  the  animal,  is  moving  toward  the  engine  with  the  de- 
sire of  passing  it,  that  the  duty  to  signal  and  stop  the  engine 
arises, — ^not  when  the  engine  approaches  a  team  standing  still 
in  the  road. 

Appeal  from  a  judgment  of  tHe  circuit  court  for  Pierce 
county :  E.  W.  Helms,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  damages  for  injuries  sustained 
by  the  plaintiffs  team  in  a  runaway  alleged  to  have  been 
caused  by  the  failure  of  the  defendant  to  comply  veith  sec. 
1347&,  Stats.  1898,  as  amended  by  ch.  197,  Laws  of  1899. 
The  answer  consists  of  admission,  denials,  and  counter  allega- 
tions as  to  the  care  of  the  defendant  and  the  fault  and  con- 
tributory negligence  of  the  plaintiff. 

The  circumstances  under  which  the  injury  occurred  are 
mostly  undisputed,  and  to  the  effect  that  June  1,  1901,  the 
plaintiff  was  working  with  his  team  of  horses,  six  years  of 
age,  and  a  common  slush  or  hand  scraper,  on  the  public  high- 
way running  north  and  south  and  known  as  the  Seeley  road ; 
that  he  was  assisted  by  one  Guest;  that  a  few  rods  north  of 
where  the  plaintiff  was  so  at  work  there  was  an  east  and  west 
road,  running  at  right  angles  with  the  Seeley  road ;  that  one 
mile  west  of  the  junction  of  the  two  roads  was  the  village  of 
Ellsworth;  that  the  work  in  which  the  plaintiff  was  so  en- 
gaged at  the  tim§  consisted  in  scraping  dirt  from  a  point 
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about  four  rods  south  of  the  intersection  of  the  two  roads, 
and  on  the  westerly  side  of  the  Seeley  road,  southward  into 
the  center  of  that  road  to  a  distance  of  from  five  to  ten  rods 
from  where  they  got  the  dirt.  While  the  plaintiff  was  so  at 
work  on  the  afternoon  of  the  day  mentioned,  the  defendant, 
with  his  sons  and  a  traction  engine  weighing  more  than  seven 
tons,  being  propelled  by  its  own  steam  power,  came  easterly 
from  Ellsworth  to  the  Seeley  road,  and  then  turned  south 
thereon.  The  defendant  first  saw  the  plaintiff's  team  when 
he  was  about  twelve  rods  from  the  comer,  but  oould  not  see 
it  all  the  time  until  he  turned  the  comer  with  his  engine  to 
go  south  on  the  Seeley  road.  He  kept  his  eye  on  the  team 
and  the  plaintiff  from  that  time  until  the  team  ran  away. 

At  the  close  of  the  trial  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff,  and  assessed  his  damages  at  $316.85. 
From  the  judgment  entered  thereon  accordingly  the  defend- 
ant appeals. 

For  the  appellant  there  was  a  brief  by  Walter  C.  Owen  and 
J.  W.  Hancock,  and  oral  argument  by  Mr.  Owen. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
John  E.  Foley  and  F.  M.  White. 

Cassoday,  C.  J.  This  case  turns  upon  the  construction  to 
be  given  to  the  statute  which  declares  that : 

"The  owner  or  owners  of  any  steam  engine  or  any  person 
who  propels  or  causes  such  an  engine  to  be  propelled  or  other- 
wise moved  or  used  along  or  upon  any  public  highway  in  any 
town  shall  be  liable  for  all  damages  that  may  be  caused 
thereby  to  such  highway  or  any  sluiceway,  culvert  or  bridge 
thereon,  or  to  any  person  or  corporation  by  reason  of  the  pro- 
pelling or  otherwise  moving  or  using  the  same  upon  any  such 
highway  in  the  following  cases :  .  .  .  (4)  When  any  such 
engine  shall  be  in  such  highway,  whether  standing  or  mov- 
ing, and  the  person  in  charge  shall  not  signal  and  stop  it 
when  it  is  approached  within  fifteen  rods  in  either  direction 
by  any  team  or  any  person  riding  or  driving  any  animal  arui 
desiring  to  pass  such  engine,  or  when  the  person  or  persons 
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in  diarge  of  such  engine  shall  neglect  or  refuse  to  render  all 
proper  assistance  within  their  power  to  enable  such  team  or 
persons  to  pass  in  safety/^  Sec.  1347&,  Stats.  1898,  as 
amended  by  ch.  197,  Laws  of  1899. 

The  plaintiff  claims  that  under  the  circumstances  men- 
tioned the  statute  imposed  three  duties  on  the  defendant: 
(1)  To  signal  the  plaintiff  when  the  engine  had  approached 
to  within  fifteen  rods  of  him  and*his  team;  (2)  to  stop  his 
engine  at  the  same  time  he  was  so  required  to  give  the  signal ; 
(3)  to  render  all  proper  assistance  within  his  power  to  en- 
able the  plaintiff  aifd  his  team  to  pass  the  engine  in  safety. 
It  is  iindisputed  that  the  defendant  did  not  stop  the  engine 
imtil  he  was  within  a  short  distance  of  the  plaintiff's  team — 
two  and  one  half  or  four  rods  from  it,  and  opposite  or  nearly 
opposite.  The  court  appears  to  have  adopted  the  plaintiff's 
construction  of  the  statute,  and  so  charged  the  jury,  upon 
sttch  undisputed  evidence,  that  the  defendant  was  ^^liable  to 
the  plaintiff  for  ^11  injuries  done  to  the  plaintiff's  team  and 
harness  that  were  proximately  caused  by  the  frightening  of 
said  team  by  said  engine,  including  amounts  which  plaintiff 
has  necessarily  expended  or  become  liable  for  reasonable  doc- 
toring and  caring  for  the  injuries  to  said  horses  so  caused, 
imless  plaintiff  was  guilty  of  contributory  negligence." 

If  the  statute  requires  the  owner  of  such  engine  to  stop 
and  give  such  signal  whenever  a  team  happens  to  be  within 
fifteen  rods  of  the  engine,  regardless  of  the  direction  in  which 
it  is  going,  or  even  if  it  is  standing  still,  then  the  portion  of 
the  charge  quoted  is  justified.  Possibly  such  may  have  been 
the  intention  of  the  legislature,  but  no  such  intention  is  ex- 
pressed in  the  statute.  On  the  contrary,  the  person  in  charge 
of  the  engine  is  only  required  to  give  the  signal  when  the  en- 
gine "is  approached  within  fifteen  rods  ...  by  any  team 
or  any  person  riding  or  driving  any  animal,  and  desiring  to 
pass  such  engine,"  and  the  requirement  "to  render  all  proper 
%  enable  such  team  or  persons  to  pass  in 
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• 
safety,"  The  plain  meaning  of  the  statute  is  that  the  team  or 
person  riding  or  driving  the  animal  is  to  be  moving  toward 
the  engine  with  the  desire  of  passing  it  before  the  person  in 
charge  of  the  engine  is  required  to  stop  it  and  give  the  signal. 
The  evidence  of  the  defendant  is  to  the  effect  that  when  he 
turned  onto  the  Seeley  road  the  plaintiff's  "team  was  stand- 
ing still  on  the  west  side  of  the  road,  facing  directly  to  the 
south,"  and  the  plaintiff  was  standing  on  the  east  side  of  the 
team,  holding  the  lines  and  looking  toward  the  engine ;  that 
the  defendant  kept  his  eye  on  the  team  as  he  approached  it 
with  his  engine;  that  the  team  stood  still  until  the  engine 
got  opposite  and  within  two  and  one  half  or  four  rods  of  the 
team,  when  the  horses  started.  Such  being  the  construction 
of  the  statute  and  the  evidence  on  the  part  of  the  defendant, 
it  is  manifest  that  the  portion  of  the  charge  quoted  was  erro- 
neous. 

2.  The  evidence  on  the  part  of  the  plaintiff  is  somewhat 
different;  but  we  cannot  say  from  the  evidence,  as  a  matter 
of  law,  that  the  engine  was  not  being  approached  by  the  team, 
with  the  view  of  passing  it,  at  the  time  the  horses  took  fright, 
and  hence  that^the  motion  for  a  nonsuit  was  properly  denied. 

3.  Nor  can  we  say  that  the  court  improperly  admitted  evi- 
dence as  to  what  the  team  did  after  it  ran  into  the  yard. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


Chaut  Belt  CoMPAinr,  Appellant,  vs.  Von  Speeokelsbn 
and  others,  Respondents. 

December  17, 1902— March  21, 190S. 

Preliminary  injunction:  Dissolution:  Discretion:  Master  an^  servant: 
Restraining  employee  from  quitting  service, 

1.  Althougli  the  essential  allegations  of  the  complaint  are  denied 
by  the  answer,  it  is  within  the  discretionary  power  of  the  court 
to  continue  in  force  a  preliminary  injunctional  order  and  thus 
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preserve  the  atcUua  quo  until  the  termination  of  the  litigation; 
and  this  should -he  done,  upon  such  terms  as  will  reasonably 
protect  the  defendant's  rights,  if  otherwise  the  object  of  the 
action  may  be  defeated  and  the  plaintlfC  suffer  irreparable  in- 
Jnry. 
1  In  an  action  to  restrain  an  expert  mechanic  and  mechanical 
engineer,  under  contract  of  employment  with  plaintiff,  from 
entering  into  the  service  of  another  company,  the  complaint 
alleged  that  he  had,  by  reason  of  his  employment  with  plaintiff, 
acquired  peculiar  knowledge  of  all  the  records,  designs,  pat- 
terns, models,  etc.,  which  had  been  worked  out  by  and  for  the 
plaintiff  and  belonged  exclusively  to  it  and  were  used  in  its 
manufacturing  business,  and  had  come  to  know  all  the  secret 
methods  and  valuable  secrets  pertaining  to  such  business,  and 
so  was  possessed  of  knowledge  and  skill  in  regard  to  such 
business  which  was  possessed  to  the  same  extent  by  no  other 
man,  the  ben^t  of  which  he  was  wrongfully  about  to  give  to 
said  other  company.  His  verified  answer  denied,  however,  that 
he  knew  any  secrets  or  secret  methods  pertaining  to  the  busi- 
ness or  that  by  reason  of  his  employment  with  plaintiff  he  had 
acquired  any  peculiar  knowledge  or  skill  pertaining  to  its 
business  or  its  records,  drawings,  patterns,  models,  etc.,  except 
such  as  would  be  acquired  by  any  person  in  the  same  position, 
and  alleged  that  before  he  entered  plaintiff's  service  he  had 
been  employed  by  the  company  which  originated  the  business 
and  had  there  acquired  his  knowledge  and  skill  and  had  freely 
given  plaintiff  the  benefit  thereof,  and  that  such  knowledge  and 
skill  were  possessed  by  many  other  men,  some  of  whom  were 
still  in  plaintiff's  employ.  Upon  a  motion  to  dissolve  a  prelim- 
inary injunctional  order  there  was  no  attempt  to  dispute  such 
statements  of  the  answer.  Held,  that  there  was  no  abuse  of  dis* 
cretion  in  dissolving  the  order. 

Appeai,  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  Wabreit  D.  Tabbant,  Circuit  Judge.    Affirmed. 

The  complaint  allies,  in  effect,  the  incorporation  of  the 
plaintiff  under  the  laws  of  this  state,  and  that  during  the  last 
ten  years  it  had  been,  and  still  is,  engaged  in  business  at 
Milwaukee  in  the  manufacture  and  sale  of  chain  belt  links 
and  similar  products;  that  the  defendant  corporation  was 
organized  under  the  laws  of  this  state  a  few  weeks  prior  to 
the  commencement  of  this  action,  for  the  purpose,  among 
other  things,  of  manufacturing  chain  belt  and  chain  belt 
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links ;  that  the  other  defendants  were  officers  of  that  corpora- 
tion; that  Yon  Spreckelsen  had  agreed  with  the  other  de- 
fendants to  become  the  manager  of  thai  corporation.  It  then 
alleges  that  the  plaintiff  entered  upon  the  business  of  making 
such  chain  belt  and  chain  belt  links,  of  malleable  iron,  in 
1891,  in  a  small  way,  in  Milwaukee;  that  its  business  has 
grown  ever  since,  and  during  the  last  year  has  been  of  the 
value  of  $200,000,  and  was  very  profitable,  and  that  the 
plaintiff  has  a  very  large  and  extensive  trade  in  such  busi- 
ness; that  such  belts  are  used,  among  other  things,  for  the 
transmission  of  power  upon  and  through  the  use  of  sprocket 
wheels;  that,  in  order  to  be  practicable  and  valuable  and 
marketable,  such  chain  belt  and  links  must  be  designed  and 
manufactured  with  extreme  nicety  and  accuracy;  that  many 
thousand  different  designs  for  such  belts  and  links  have  been 
worked  out  by  and  for  the  plaintiff,  and  bdong  exclusively 
to  it ;  that  complete,  accurate,  and  minute  records  of  the  de- 
signs, models,  and  patterns  have  been  and  are  preserved  in 
books,  drawings,  designs,  and  prints  by  the  plaintiff;  that 
such  links  can  be  duplicated  from  such  records,  drawings,  and 
models  by  any  one  possessing  the  requisite  mechanical  skill ; 
•that  Von  Spreckelsen  is,  and  for  many  years  last  past  has 
been,  an  expert  mechanical  engineer  and  an  expert  mechanic, 
and  ever  since  1892  has  been,  and  still  is,  in  the  employ  of 
the  plaintiff,  and  as  such  has  had  exclusive  charge,  custody, 
and  control  of  all  such  designs,  drawings,  prints,  gauges, 
patterns,  and  models,  and  of  the  construction  of  all  such 
patterns  and  models,  and  has  kept  and  had  custody  and  con- 
trol of  all  the  records,  and  has  had  and  has  exclusive  control 
and  charge  of  the  pattern  department  of  the  plaintiff,  and  has 
had  cognizance  of  the  manufacture  of  all  the  output  and 
product  of  the  plaintiff;  that  for  many  years  last  past  the 
plaintiff  has  had  all  the  castings  of  such  chain  belt  and  chain 
belt  links  made  by  the  Northwestern  Malleable  Iron  Com- 
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panj,  certain  of  whose  stockliolders  at  all  times  were,  and 
still  are,  largely  interested  in  the  plaintiff;  that  in  the  manu- 
facture of  such  castings  the  molds  therefor  were  made  by  the 
Xorthwestem  Malleable  Iron  Company  from  the  patterns  so 
belonging  to  the  plaintiff;  that,  by  reason  of  such  employ- 
ment, Van  SprecJeelaen  had  prior  to  July  11,  1900,  acquired, 
and  then  had,  and  ever  since  has  had,  and  now  has,  peculiar 
knowledge  of  all  and  singular  the  said  matters  of  such  rec- 
ords, designs,  drawings,  prints,  gauges,  patterns,  and  models, 
and  peculiar  skill  in  the  reproduction  thereof,  and  in  the 
manufacture  of  chain  belt  and  chain  belt  links  therefrom, 
and  came  to  know,  and  still  knows,  all  of  the  secret  methods 
and  valuable  secrets  of  and  pertaining  to  the  business,  and 
came  to  know,  and  now  knows,  all  the  matters  of  detail  re- 
garding the  manufacture  and  disposition  of  such  output  of 
the  plaintiff  from  the  incipiency  of  the  respective  designs  up 
to  the  completion,  and  respecting  the  sale  and  shipment  of 
the  finished  product,  and  so  has  acquired  and  has  knowledge 
and  skill  in  r^ard  to  said  manufacturing  business  which  is 
possessed  to  the  same  extent  and  completeness  by  no  other 
man.  The  complaint  then  alleges  that  shortly  before  July 
11,  1900,  Van  SprecJcelsen  suggested  to  the  plaintiff  that  he 
proposed  to  leave  its  employ,  and  thereupon,  and  in  order  to 
continue  his  service,  and  to  enable  the  plaintiff  to  avail  itself 
for  a  term  of  years  of  such  services,  and  to  secure  to  this 
plaintiff  exclusively  the  services  and  knowledge  and  skill  of 
Von  SprecJcelsen,  and  to  preclude  him  from  using  any  of  his 
knowledge  or  skill  for  the  benefit  of  any  competitor  of  the 
plaintiff.  Von  Spreckelsen  made  and  entered  into  a  written 
contract  as  follows : 

"Milwaukee,  Wis.,  July  11, 1900. 
'^E  hereby  agree  to  work  for  and  take  charge  the  pattern 
work  of  Chain  Belt  Co.  .and  faithfully  perform  all  duties 
connected  with  my  work,  and  any  other  reasonable  median- 
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icAl  duties  required  of  me  by  said  company  and  keep  all 
gauges  and  records  and  models  so  that  they  will  be  saved  as 
far  as  within  my  power  solely  for  the  use  of  said  company. 
My  compensation  to  be  42^  cents  per  hour  for  all  regular 
time,  and  all  over  time  at  the  same  rate  per  hour.  Pay  every 
month.  This  agreement  to  be  and  remain  in  force  for  the 
term  of  three  years,  with  the  understanding  that  said  Chain 
Belt  Co,  may  renew  this  agreement  for  two  years  more  at 
their  option  after  the  said  three  years  expire. 

"Geoege  Von  Speeckelsen. 
"Accepted.     Chain  Belt  Co.,  by  0.  W.  Levallet,  Presi- 
dent.   July  11,  1900." 

It  is  then  alleged  that  May  13^  1901,  owing  to  some  mis- 
takes and  misimderstandings,  the  plaintiff  and  Von  Spreckel- 
sen  made  and  executed  and  entered  into  a  further  contract, 
written  upon  the  back  of  the  agreement  of  July  11,  1900,  as 
follows : 

"Referring  to  contract  on  opposite  side  of  this  sheet  It  is 
mutually  agreed  between  Mr,  Oeorge  Von  SprecJcelsen  and 
Chain  Belt  Company,  the  parties  to  said  contract,  that  this 
said  contract  shall  be  extended  to  cover  the  time  up  to  July 
Ist,  1904,  with  the  same  rate  of  payment  of  42^  cents  per 
hour,  but  Mr.  George  Von  SprecJcelsen  agrees  to  recognize 
the  authority  df  and  obey  the  instructions  of  Mr.  Donald 
Eraser,  the  present  superintendent  of  Chain  Belt  Company, 
cheerfully  and  willingly,  and  will  obey  any  other  superin- 
tendent who  may  be  appointed  by  said  Chain  Belt  Company 
or  obey  the  orders  of  the  constituted  officers  of  said  Chain 
Belt  Company  cheerfully  and  willingly  and  do  all  in  the 
power  of  said  Oeorge  Von  Spreckelsen  to  further  the  interest 
of  said  Chain  Belt  Company  without  any  turmoil  or  bad  feel- 
ing, and  do  said  Chain  Belt  Company  no  injury  and  keep 
safely  and  inviolate  all  records  and  tools,  models,  gauges, 
materials  and  supplies  that  have  been  intrusted  to  him  and 
turn  them  over  to  said  Chain  Belt  Company  upon  their  de- 
mand. 

"In  additional  consideration  for  the  foregoing  at  the  full 
completion  of  this  contract  and  agreement  the  said  Chain  Belt 
Company  will  pay  unto  the  said  Oeorge  Von  SprecJcelsen  the 
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sum  of  two  hnndred  dollars  ($200)  as  a  further  bonus  for 
such  good  conduct  and  faithfulness  on  July  Ist,  1904. 
"Signed  this  13th  day  of  May,  1901. 

"Geo.  Von  Spreckelsen.    [Seal.] 
"Chain  Belt  Co. 

"By  C.  W.  Levallet,  Pres^" 

It  is  alleged  that  the  plaintiff  performed  all  the  conditions 
of  both  such  contracts  on  its  part,  and  Yon  Spreckelsen  did 
also  until  June  11,  1902;  that  June  5,  1902,  Yon  Spreckel- 
sen notified  the  plaintiff  in  writing  that  he  would  cease  per- 
formance on  his  part  of  such  contracts  July  15,  1902 ;  that 
the  plaintiff  denied  his  right  to  terminate  such  contracts,  and 
insisted  upon  his  continuance. 

The  complaint  then  alleges  that  the  defendant  the  presi- 
dent of  the  defendant  corporation  had  been  for  many  years 
a  confidential  clerk  of  the  Northwestern  Malleable  Iron  Com- 
pany, and  while  thus  engaged  learned  of  the  profitable  char- 
acter of  the  plaintiff^s  business  and  the  fact  that  Yon  Spreck- 
elsen had  acquired  and  possessed  peculiar  knowledge  of  the 
plaintiff's  business  aforesaid;  that  the  several  defendants, 
knowing  the  facts  and  circumstances  mentioned,  combined, 
confederated,  and  conspired  together  to  organize  a  corpora- 
tion, and  through  it  to  fraudulently  secure  the  trade  of  the 
plaintiff,  and  supplant  it  in  the  market,  by  making  goods 
that  should  be  in  appearance  identical  with  the  product  of  the 
plaintiff,  and  by  su^esting,  by  means  of  the  name  of  such 
new  corporation  and  otherwise,  that  the  goods  of  such  new  cor- 
poration were  the  goods  which  had  theretofore  been  known 
as  the  goods  of  the  plaintiff,  and  which  had,  by  reason  of 
their  superior  excellence,  acquired  and  now  have  a  high 
reputation  in  the  market,  and  did  combine,  confederate,  and 
conspire  together,  and  with  other  persons  unknown  to  the 
plaintiff,  to  imx)ede,  hamper,  and  impair  the  plaintiff  in  the 
conduct  of  its  business,  and  cripple  it  and  destroy  its  effi- 
ciency, and,  to  that  end,  conspired  and  confederated  together 
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to  wrongfully  and  unlawfully  seduce  from  its  employment 
Von  Spreckelsen,  and  to  wrongfully  and  unlawfully  induce 
Von  Spreckelsen  to  refuse  to  fulfill  and  carry  out  said  con- 
tracts on  his  part,  and  to  leave  the  service  of  the  plaintiff  and 
enter  upon  a  similar  servioe  for  the  defendants  and  the  de- 
fendant corporation ;  that  in  furtherance  of  such  conspiracy 
the  defendant  corporation  was,  May  17,  1902,  incorporated 
by  the  individual  defendants,  who  were  officers  thereof,  and 
thereupon  wrongfully  and  unlawfully  induced  Von  Spreckel- 
sen to  enter  into  an  agreement  with  that  corporation  to  serve 
as  its  superintendent  and  manager,  and  to  give  it  the  benefit 
of  his  peculiar  knowledge  and  skill,  and  of  the  secrets  of 
the  plaintiff,  and  of  its  records,  drawings,  prints,  designs, 
patterns,  and  models  aforesaid ;  that  the  defendants  threaten 
and  give  out  that  on  and  after  July  15,  1902,  they  will  enter 
upon  such  business,  and  that  Von  Spreckelsen  will  then  leave 
the  employ  of  the  plaintiff  and  enter  the  employment  of  the 
defendant  corporation,  and  give  to  it  the  benefit  of  labor, 
time,  knowledge,  and  skill,  and  the  secrets  of  the  plaintiff's 
business  so  obtained ;  that  "Ton  Spreckelsen  has  not  sufficient 
pecuniary  resources  to  respond  to  any  judgment  for  damages 
for  breach  of  such  contract,"  and  that  unless  the  court  inter- 
vened with  an  order  of  injunction,  restraining  the  carrying 
out  and  consummation  of  such  conspiracy,  the  plaintiff  would 
be  remediless  and  would  suffer  great  and  irreparable  dam- 
age ;  that  the  plaintiff  had  notified  the  individual  defendants, 
before  bringing  this  action,  of  its  claim  in  the  premises,  but 
they  refused  to  desist. 

Upon  such  complaint,  verified  by  the  president"  of  the 
plaintiff  corporation  June  13,  1902,  a  temporary  injunction 
was  granted  by  a  court  commissioner  on  the  same  day.  To 
such  complaint  the  defendants  made  answer,  duly  verified  by 
Von  Spreckelsen,  June  20,  1902,  wherein  they  admitted  cer- 
tain formal  allegations  of  the  complaint,  and  denied  many 
other  allegations,  and  especially  denied  that  Yon  Spreckelsen 
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was  to  become  the  manager  of  the  defendant  corporation,  or 
that  he  was  in  the  employ  of  the  plaintiff,  or  has  control  or 
charge  of  the  pattern  department  of  the  plaintiff,  or  any  of 
its  designs,  prints,  gauges,  drawings,  patterns,  or  models,  or 
has  had  cognizance  of  the  manufacture  of  all  of  the  output 
and  product  of  the  plaintiff.  And  the  answer,  among  other 
things,  alleges^  in  effect,  that  Von  Spreckelsen  was  a  stock- 
holder and  director  in  the  defendant  corporation,  and  had, 
prior  to  the  commencement  of  this  action,  agreed  with  it  to 
serve  it  for  a  term  of  years  as  its  superintendent  and  me- 
dianical  engineer,  and  had  entered  upon  such  duties ;  that  the 
enormous  profits  realized  by  the  plaintiff  in  its  business,  as 
alleged  in  the  complaint,  were  largely  due  to  an  unlawful 
combination  between  the  plaintiff  and  other  manufacturers 
in  restraint  of  trade,  by  means  of  which  the  price  of  such 
products  was  greatly  enhanced  to  the  consumer ;  that  the  de- 
fendant corporation  intends  to  enter  into  competition  with 
such  trade  and  business ;  that  the  plaintiff  possesses  a  full  and 
complete  equipment  of  such  patterns,  models,  gauges,  draw- 
ings, prints,  and  records  used  by  it  in  its  business,  and  that 
the  same  are  substantially  similar  to,  and  practically  dupli- 
cates of,  the  patterns,  models,  gauges,  drawings,  designs, 
prints,  and  records  used  by  other  manufacturers  of  chain 
belt  and  chain  links;  that  while  Von  Spreckelsen  was  so  in 
the  employ  of  the  plaintiff  the  duties  performed  and  services 
rendered  related  solely  to  the  production  of  the  patterns  from 
which  the  plaintiff's  goods  were  manufactured,  and  that  he 
occupied  the  inferior  and  subordinate  position  of  foreman  of 
that  single  department  of  the  plaintiff's  extensive  manufac- 
turing establishment ;  that  the  defendant  corporation  intends 
to  manufacture  its  own  patterns  and  models  and  its  own  cast- 
ings of  chain  belt  and  chain  belt  links,  as  well  as  other  malle- 
able iron  castings,  to  supply  the  general  market. 

The  answer  specially  denies  that  Von  Spreckelsen,  while  in 
the  plaintifPs  employ,  acquired  any  peculiar  knowledge  of  any 
Vol.  117  —  8 
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matters  of  its  business,  or  records,  designs,  drawings,  prints, 
gauges,  patterns,  or  models  except  such  as  would  ordinarily  be 
acquired  by  any  person  in  the  same  position^  and  alleges  that 
the  same  knowledge  is  possessed  by  other  persons  still  in  the 
employ  of  the  plaintiff;  and  the  answer  further  denies  that, 
by  reason  of  such  employment  with  the  plaintiff.  Von  Spreck- 
elsen  acquired  or  possessed  any  peculiar  skill  in  the  reproduc- 
tion of  such  records,  drawings,  designs,  prints,  patterns, 
gauges,  and  models,  or  in  the  manufacture  of  chain  belt  and 
chain  belt  links  therefrom,  or  that  he  knows  any  secrets  or 
secret  methods  of  the  plaintiff,  valuable  or  otherwise,  or  that 
there  are  any  such  appertaining  to  the  business,  or  that  Von 
SprecJcelsen  came  to  know  or  knows  the  details  of  the  plaint- 
iff's business,  or  has  acquired  or  has  knowledge  or  skill  in  re- 
gard to  said  business  or  such  business  superior  to  that  of  all 
other  men. 

The  answer  further  alleges,  in  effect,  that  Von  SprecJcelsen, 
for  a  long  time  prior  to  entering  into  the  plaintiff's  employ, 
was  employed  as  foreman  of  the  pattern  and  machine  depart- 
ment of  the  Ewart  Manufacturing  Company  of  Indianapolis, 
Indiana,  which  company  was  the  originator  and  first  manu- 
facturer of  chain  belt  and  chain  links  such  as  the  plaintiff 
now  makes,  and  which  company  was  the  founder  of  the  chain 
belt  business,  and  is  now  the  largest  manufacturer  of  such 
products  in  the  world,  and  that  while  he  was  so  employed  he 
acquired  his  knowledge,  experience,  and  skill  in  the  making 
of  all  records,  drawings,  designs,  gauges,  prints,  patterns, 
and  models  appertaining  to  the  manufacture  of  chain  belt 
and  chain  links,  and  the  reproduction  thereof,  and  of  the 
methods  of  such  manufacture,  and  the  disposition,  sale,  and 
shipment  of  such  products,  which  knowledge  Von  SprecJcelsen 
brought  with  him  when  he  entered  the  employ  of  the  plaintiff, 
and  has  freely  and  fully  given  to  the  plaintiff  the  benefit  and 
advantage  thereof,  which  knowledge  and  skill  are  possessed 
by  many  other  men  engaged  in  the  same  line  of  business,  and 
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that  the  assistant  of  Von  SprecJeelsen  while  in  the  employ  of 
the  plaintiff,  and  who  is  now  employed  by  it,  and  is  now  per- 
forming for  the  plaintiff  the  services  formerly  rendered  by 
Von  Spreckelsen,  is  capable  of  discharging  the  duties  of  that 
position,  with  the  aid  of  the  records,  designs,  drawings, 
prints,  ganges,  patterns,  and  models  prepared  by  or  under 
the  direction  of  Von  Spreckelsen,  and  now  in  the  possession 
of  the  plaintiff;  that  in  pursuance  of  a  demand  of  the  plaint- 
iff, made  June  11,  1902,  Von  Spreckelsen  surrendered  and 
delivered  up  to  it  all  records,  designs,  drawings,  prints, 
gauges,  patterns,  and  models  in  his  possession,  and  the  same 
were  taken  from  him  by  the  plaintiff,  and  Von  Spreckelsen 
thereupon  permanently  quit  the  service  of  the  plaintiff,  and 
refused  longer  to  continue  in  such  employment. 

Upon  such  verified  answer  and  the  complaint  the  plaint- 
iff was  ordered  to  show  cause  why  such  injunctional  order 
should  not  be  wholly  vacated  and  set  aside,  or  at  least  modi- 
fied. In  resisting  such  motion  an  affidavit  of  the  plaintiff's 
president  was  presented  to  the  court,  in  effect  denying  such 
unlawful  combination  to  enhance  prices,  or  that  the  plaintiff 
was  ever  connected  with  such  combination  to  prevent  compe- 
tition, and  especially  denying  that  Von  Spreckelsen  was  ever 
required  to  work  on  Sunday,  or  anything  more  than  the  usual 
and  ordinary  number  of  hours  a  day,  and  that  whatever  extra 
and  unusual  work  he  performed  was  voluntarily  performed  by 
him,  and  for  which  he  received  extra  pay. 

Upon  the  hearing  of  such  motion,  and  upon  the  complaint 
and  verified  answer  and  such  affidavits,  the  court  on  July  7, 
1902,  ordered  that  such  temporary  injunction  be,  and  the 
same  was  thereby,  wholly  dissolved,  vacated,  and  set  aside, 
with  costs  of  motion.  From  that  order  the  plaintiff  brings 
this  appeal. 

For  the  appellant  there  was  a  brief  by  Quarles,  Spence  & 
QuarleSj  and  oral  argument  by  George  Lines.  They  con- 
tended, .inter  alia,  that  where  a  contract  stipulates  for  per- 
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sonal  services  which  involve  skill,  knowledge,  or  ability,  an 
injunction  will  be  granted  at  the  request  of  the  employer  to 
restrain  the  employee  from  rendering  services  elsewhere, 
when  irreparable  injury  will  be  caused  the  employer  by  such 
violation  of  contract.  Pomeroy,  Spec.  Perf.  §§  24,  26; 
Singer  8.  M.  Co.  v.  Union  B.  H.  &  E.  Go.  1  Hobnes,  253, 
Fed.  Cas.  No.  12,904;  High,  Injunctions,  §  1164;  Cort  v. 
Lassard,  18  Or^.  221,  6  L.  R.  A.  663.  Thus,  injunctions 
have  been  granted  to  restrain  a  singer  or  actor  under  contract 
from  violating  the  contract  and  performing  elsewhere.  Lam- 
ley  V.  Wagner,  1  De  Gex,  M.  &  G.  604;  Daly  v.  Smith,  4:9 
How.  Pr.  160-7,  6  Jones  &  S.  166;  McCaull  v.  Braham,  Ig 
Fed.  37,  and  cases  in  note;  Hayes  v.  Willio,  11  Abb.  Pr.  (N. 
S.)  167;  Duff  V.  Russell,  14  N.  Y.  Supp.  134,  affirmed,  133 
N.  Y.  678;  Pratt  v.  Montegriffo,  10  N.  Y.  Supp.  903,  26 
Abb.  N.  C.  384;  Hoyt  v.  Fuller,  19  N.  Y.  Supp.  962 ;  Cwruiry 
V.  Russell,  9  N.  Y.  Misc.  658,  30  N.  Y.  Supp.  122.  So  base- 
ball players  have  been  enjoined  from  contracting  with  rival 
employers.  Metropolitan  E.  Co.  v.  Ward,  9  N.  Y.  Supp. 
779;  Columbus  B.  B.  Club  v.  Reiley,  26  Law  Bull  386,  11 
Ohio  Dec.  R.  272.  So  it  is  held  that  a  painter  employed  by 
photographers  may  be  enjoined  from  violating  his  contract 
and  engaging  with  competitors.  FredricJcs  v.  Mayer,  13 
How.  Pr.  566.  Where  plaintiff  contracted  with  a  theater 
manager  for  the  use  of  his  theater  and  for  his  services  in  the 
production  of  a  play,  plaintiff  may  enjoin  him  from  assist- 
ing, advertising,  or  managing  any  other  play  or  putting  the 
theater  to  any  other  use  during  the  period  covered  by  the 
contract.  Lacey  v.  Heuck,  9  Ohio  Dec.  R.  847.  The  limita- 
tion seems  to  be  that  when  the  services  to  be  rendered  are  such 
as  any  one  can  render,  injunction  will  not  lie,  but  will  when 
the  services  are  peculiar  or  individual.  Wm.  Rogers  Mfg, 
Co.  V.  Rogers,  68  Conn.  366,  7  L.  R  A.  779.  Some  authori- 
ties distinguish  between  a  contract  which  merely  calls  for  the 
service  of  the  employee,  and  an  agreement  in  which  the  em- 
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ployee  still  further  stipulatea  that  he  will  not  serve  any  other 
person  during  the  term ;  but  the  best  authorities  with  reason 
hold  that  where  a  contract  does  not  contain  such  negative 
clause,  such  a  clause  will  be  presumed  or  implied  Montagus 
V.  FlocJctan,  16  L.  R  Eq.  Cas.  189,  28  L.  T.  (K  S.)  580; 
Fechter  v.  Montgomery,  33  Beav.  22 ;  Daly  v.  Smith,  6  Jones 
&  S.  166,  49  How.  Pr.  167;  Butler  v.  Oalletti,  21  How.  Pr. 
465;  De  Pol  v.  8ohlke,  7  Robt.  280,  30  K  Y.  Sup.  Ot.  280. 
This  must  follow  as  a  matter  of  logic  where  the  contract  stip- 
idates  for  the  entire  time  of  the  employee;  and  a  fortiori 
where  the  contract,  like  the  one  in  the  case  at  bar,  shows  on  its 
face  that  the  purpose  and  consideration  of  the  agreement  was 
to  secure  the  exclusive  services  of  the  employee. 

Edgar  L.  Wood,  for  the  respondents,  argued,  among  other 
things,  that  courts  of  equity  have  assumed  jurisdiction  to 
enforce  contracts  for  personal  services  only  to  the  extent  of 
enjoining  one  who  has  specifically  agreed  not  to  engage  or 
render  his  services  in  the  same  capacity  during  a  limited 
period  of  time  to  any  other  person,  from  violating  such  agree- 
ment Lumley  v.  Wagner,  1  De  Gex,  M.  &  G.  604 ;  Duff  v. 
Russell,  14  K  T.  Supp.  184,  133  N.  T.  678,  31  N.  E.  622; 
Hoyt  V.  Fuller,  19  N.  T.  Supp.  962;  Whitwood  C.  Co.  v. 
Hardman  (1891)  2  Ch.  416;  Hahn  v.  Concordia  Soc.  42 
Mi  460 ;  Hayes  v.  WiUio,  11  Abb.  Pr.  (N.  S.)  175 ;  Daly  v. 
Smith,  49  How.  Pr.  150 ;  Canary  v.  Russell,  30  N.  T.  Supp. 
122 ;  Jaccard  J,  Co.  v.  O'Brien,  70  Mo.  App.  432 ;  Paragon 
Oil  Co.  V.  Familton,  5  Ohio  N.  P.  23.  The  contract  in  suit 
contains  no  negative  stipulation  on  the  part  of  the  defendant 
Von  SprecJcelsen,  not  to  engage  in  the  service  of  any  one 
other  than  the  plaintiff  during  the  continuance  of  the  con- 
tract. Wm.  Rogers  Mfg.  Co.  v.  Rogers,  58  Conn.  356,  20 
AU.  467,  7  L.  R  A.  779 ;  Bumey  v.  Ryle,  91  Ga.  701,  17  S. 
E.  986;  Sternberg  v.  O'Brien,  48  K  J.  Eq.  370,  22  Atl.  348 ; 
Metropolitan  E.  Co.  v.  Ewing,  42  Fed.  198,  7  L.  R  A.  381 ; 
Strobridge  L.  Co.  v.  Crane,  12  K  T.  Supp.  898,  58  Hun, 
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611;  W.  J.  Johnson  Go.  v.  Hunt,  21  N.  Y.  Supp.  814,  66 
Hun,  604;  Butter  v.  Oalletti,  21  How.  Pr.  466;  Delevan  v. 
Macarte,  1  Ohio  Dec  R  226,  4  West.  Law  J.  555 ;  Ehrmann 
V.  Bartholomew,  67  Law  J.  Ck  819,  (1898)  1  Ch.  671 ;  Mut. 
B.  F.  L.  A880.  V.  New  York  L.  Ins.  Co.  75  Law  T.  (N.  S.) 
528.  In  a  contract  like  the  one  set  forth  in  the  complaint,  re- 
quiring ordinary  mechanical  service  as  a  pattern  shop  fore- 
man, the  services  required  are  not  unique  or  extraordinary. 
Strobridge  L.  Co.  v.  Crane,  12  N.  T.  Supp.  898 ;  Cort  v.  Las- 
sard,  18  Oreg.  221,  6  L.  R  A.  653;  American  B.  B.  &  A.  E. 
Co.  V.  Harper,  54  Cent  Law  J.  449 ;  Wm.  Bogers  Mfg.  Co.  v. 
Bogers,  58  Conn.  356,  7  L.  R  A.  779 ;  Boosen  v.  Carlson,  62 
N.  Y.  Supp.  157. 

Cassoday,  C.  J.  The  case  is  peculiar,  and  for  that  reason 
the  facts  upon  which  the  preliminary  injunction  was  dis- 
solved are  pretty  fully  stated.  The  essential  all^ations  of 
the  complaint  are  flatly  denied  in  the  answer,  but  that  did  not 
necessarily  make  it  improper  for  the  court  to  continue  the 
preliminary  injunction.  Valley  I.  W.  M.  Co.  v.  Goodrich, 
103  Wis.  436,  78  N.  W.  1096.  That  was  an  action  for  the 
specific  performance  of  a  contract  securing  to  the  plaintijff  the 
right  to  manufacture  and  sell  machines  embodying  the  de- 
fendant's invention;  and  in  that  case  it  was  held,  in  effect, 
that  the  plaintiff,  having  given  the  requisite  bond  to  protect 
the  defendant,  was  entitled  to  the  continuance  of  the  injunc- 
tion to  preserve  the  status  quo  and  prevent  irreparable  dam- 
age during  tlie  pendency  of  the  action.  It  was  there  said  by 
my  Brother  Makshai^l,  that  "the  whole  subject  of  granting 
or  refusing  interlocutory  injunctions  rests  in  the  sound  dis- 
cretion of  the  court"  And  in  a  later  case,  speaking  for  the 
court,  he  said  that  "it  is  only  where  it  is  clear  that  temporary 
relief  for  the  purpose  indicated  is  essential,  if  all  the  equities 
of  the  complaint  are  denied  under  oath,  that  judicial  discre- 
tion is  liable  to  be  abused  by  not  granting  it  on  such  terms 
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as  will  adequately  protect  the  defendant  from  serious  injury 
or  inconvenience  if  the  court  shall  finally  decide  that  the 
plaintiff  is  not  entitled  to  the  relief  demanded  in  the  com- 
plaint" Chicago  £  N.  W,  R.  Co.  v.  Langlade  Co.  104  Wis. 
374,  375,  80  N.  W.  599.  See,  also,  Ward  v.  Sweeney,  106 
Wis.  44,  50,  60,  82  K  W.  169 ;  Milwaukee  E.  R.  &  L.  Co.  v. 
Bradley,  108  Wis.  468,  486,  84  N.  W.  877.  In  this  last  case 
it  is  said  by  the  same  justice  that: 

'*K^otwithstanding  the  conflict  between  complaint  and  an- 
swer as  to  the  facts  or  the  law,  it  is  still  within  the  discretion- 
ary power  of  the  court,  by  a  temporary  injunction,  to  pre- 
serve the  status  quo  between  the  parties  pending  the  final  de- 
cree and  to  prevent  the  doing  of  the  acts  complained  of  dur- 
ing such  pendency  if  that  be  necessary  to  save  the  plaintiff  or 
the  defendant  from  irreparable  injury  by  the  conduct  of  his 
adversary  in  the  meantime.  .  .  .  The  situation  of  the 
respective  parties  should  receive  careful  consideration." 

In  another  of  the  cases  cited  it-was  said  that: 

"If  a  person,  on  the  facts  alleged,  be  clearly  entitled  to  a 
particular  remedy,  and  there  be  reasonable  ground  to  appre- 
hend the  facts  may  be  established  by  proof,  and,  without  a 
temporary  restraining  order  preserving  the  status  quo  till  the 
termination  of  the  litigation,  the  purpose  of  the  action  will 
be  entirely  defeated,  such  temporary  restraint  should  be  ap- 
plied under  such  circumstances  as  to  reasonably  protect  all 
parties  to  the  litigation."  Ward  v.  Sweeney,  106  Wis.  60,  82 
N.  W.  174. 

These  excerpts  would  seem  to  be  sufficient  to  indicate  the 
rule  which  should  govern  in  the  granting  or  refusing  of  a  pre- 
liminary injunction. 

The  complaint  alleges  that  ^^Von  Spreckelsen  has  not  suffi- 
cient pecuniary  resources  to  respond  to  any  judgilient  for 
damages  for  breach  of  such  contract"  with  the  plaintiff,  and 
that,  unless  the  defendants  are  restrained  from  carrying  out 
the  conspiracy,  the  plaintiff  will  be  without  remedy,  and  will 
suffer  great  and  irreparable  damage.  In  that  connection  it 
may  be  observed  that  there  is  no  allepration  as  to  the  insolv- 
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eucy  of  any  of  the  other  defendants,  and  the  wrongful  and 
unlawful  acts  all^d  as  to  such  other  defendants  may  per- 
haps be  sufficient  to  bring  the  case  within  the  ruling  of  the 
Queen's  Bench  in  a  case  cited  by  the  plaintiff's  counsel, 
wherein  it  was  held  that  an  action  at  law  "lies  for  maliciously 
procuring  a  breach  of  contract  to  give  exclusive  personal  serv- 
ices for  a  time  certain,  equally  whether  the  employment  has 
commenced  or  is  only  in  fieri,  provided  the  procurement  be 
during  the  subsistence  of  the  contract  and  produces  damage, 
and  that,  to  sustain  such  an  action,  it  is  not  necessary  that  the 
employer  and  employed  should  stand  in  the  strict  relation 
of  master  and  servant."  Lumley  v.  Oye,  2  Ellis  &  Bl.  216 ; 
Walker  v.  Cronin,  107  Mass.  655.  But  see  Boyson  v.  Thorn, 
98  Cal.  578,  33  Pac.  492,  21  L.  R.  A.  233. 

The  real  purpose  of  this  action  is  to  restrain  Yon  SprecJcel- 
sen  from  quitting  the  service  of  the  plaintiff,  in  whose  employ 
he  had  been  for  ten  years,  in  violation  of  his  contract;  and 
to  restrain  the  other  defendants  from  employing  Von  Spreck- 
elsen,  with  the  skill,  knowledge,  and  secrets  of  the  plaintiff's 
business  acquired  by  him  during  such  ten  years'  services,  to 
use  the  same  for  the  benefit  of  the  defendant  corporation,  and 
thus  build  up  a  rival  business  to  the  injury  of  the  plaintiff. 
The  question  as  to  Low  far  a  court  of  equity  may  properly  go 
in  restraining  a  person  from  quitting  the  employment  of  one 
person  and  entering  that  of  another  has  been  the  subject  of 
much  controversy.  It  is  conceded  by  counsel  for  the  plaintiff 
that  courts  of  equity  have  always  refused  to  enforce  specific 
performance  of  contracts  for  personal  services,  and  that  this 
arises  from  the  inherent  weakness  and  inability  of  the  court 
to  enforce  its  decrees  in  such  a  case.  The  general  rule  un- 
doubtedly is  that  equity  will  not  restrain  an  employee  from 
quitting  the  service  of  his  employer  in  violation  of  his  con- 
tract. Fothergill  v,  Rowland,  L.  R.  17  Eq.  Cas.  132.  Thus 
is  it  held  by  the  United  States  circuit  court  of  appeals  for 
this  circuit,  in  a  case  cited  by  counsel  for  the  plaintiff,  that 
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^'equity  will  not  enjoin  employees  of  a  receiver  of  a  railroad 
from  quitting  his  service,  although  the  effect  of  such  action 
will  be  to  cripple  the  property  or  prevent  or  hinder  the  opera- 
tion of  the  road."  Arthur  v.  Oakes,  25  L.  R  A.  414,  425,  63 
Fed.  310,  reversing  Farmers'  L.  &  T.  Co.  v.  N.  P.  R.  Co.  60 
Fed  803.  But  there  are  numerous  exceptions  to  such  general 
rule.  In  the  case  last  cited  it  is  conceded  by  Mr.  Justice 
Habt.an,  speaking  for  the  court,  that  ^'courts  of  equity  have 
sometimes  sought  to  sustain  a  contract  for  services  requiring 
special  knowledge  or  peculiar  skill,  by  enjoining  acts  or  con- 
duct that  would  constitute  a  breach  of  such  contract  To  this 
class  belong  the  cases  of  singers,  actors,  or  musicians  who, 
after  agreeing  for  a  valuable  consideration  to  give  their  pro- 
fessional service  at  a  named  place  and  during  a  specified 
time  for  the  benefit  of  certain  parties,  refused  to  meet  their 
engagement  and  undertake  to  appear  during  the  same  period 
for  the  benefit  of  other  parties  at  other  places" ;  citing  the 
leading  case  of  Lumley  v.  Wagner,  1  De  Gex,  M.  &  G.  604. 
For  numerous  cases  coming  within  the  general  rule  or  the 
exceptions,  see  27  Cent.  Dig.  1706-1710,  §§  117,  118.  So  it 
has  been  held  in  Massachusetts  that  the  "inventor  or  discov- 
erer of  secret  piocess  of  manufacture,  whether  patentable  or 
not,  has  property  therein  which  equity  will  protect  against 
one  who,  in  violation  of  contract  and  breach  of  confidence, 
undertakes  to  apply  it  to  his  own  use  or  to  disclose  it  to  third 
persons,  and  as  against  third  persons  having  notice  of  such  re- 
lations, although  he  may  not  have  an  exclusive  right  to  it  as 
against  the  public,  or  against  those  who  in  good  faith  acquire 
knowledge  of  it."  Peahody  v.  Norfolk,  98  Mass.  452,  96  Am. 
Dec.  664.  So  it  has  been  held  in  New  Jersey  that  "an  in- 
junction may  be  allowed  to  restrain  defendants,  who  were 
lately  employed  by  complainant,  from  using  in  their  own 
factory,  or  divulging  to  other  persons,  certain  secrets  used  by 
complainant  in  manufacturing,  which  they,  in  consideration 
of  their  employment  by  complainant,  had  agreed  not  to  di- 
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vulge;  and  such  injunction  should  be  retained  until  the  final 
hearings  although  all  the  facts  allied  in  the  bill  are  denied 
in  the  answer."  Salomon  v.  Hertz,  40  N.  J.  Eq.  400,  2  Atl. 
379.  To  a  similar  effect,  Fralich  v.  Despar,  166  Pa.  St.  24, 
30  Atl.  521 ;  Tabor  v.  Hoffman,  118  N".  Y.  30,  23  N.  E.  12 ; 
Usational  G.  &  M.  Co.  v.  Braendly,  27  App.  Div.  (N.  Y.)  219, 
61  N.  Y.  Supp.  93;  Harrison  v.  Glucose  8.  R.  Co.  116  Fed. 
304 ;  Cort  v.  Lassard,  18  Oreg.  221,  6  L.  R.  A.  663,  and  note. 
It  is  sought  to  bring  the  case  within  this  line  of  decisions, 
and  if  it  were  to  be  determined  upon  the  allegations  of  the 
complaint  and  the  mere  denials  in  the  answer,  it  would  prob- 
ably be  successful.  But,  as  more  fully  set  forth  in  the  state- 
ment of  facts.  Von  Spreckelsen  states  on  oath  that,  long  prior 
to  the  time  when  he  entered  the  employment  of  the  plaintiff, 
he  was  employed  as  foreman  of  the  pattern  and  machine  de- 
partment of  the  Ewart  Manufacturing  Company  of  Indian- 
apolis, the  originator  and  founder  and  first  manufacturer  of 
chain  belt  and  chain  links,  such  as  the  plaintiff  now  makes, 
and  that  the  Ewart  Manufacturing  Company  is  now  the 
largest  manufacturer  of  such  products  in  the  world;  that 
while  so  employed  by  the  Ewart  Company  he  acquired  his 
knowledge,  experience,  and  skill  in  the  making  of  all  records, 
drawings,  designs,  gauges,  prints,  patterns,  and  models  per- 
taining to  the  manufacture  of  chain  belt  and  chain  links,  and 
the  reproduction  thereof,  and  of  the  methods  of  such  manu- 
facture, and  the  disposition,  sale,  and  shipment  of  such  prod- 
ucts, which  knowledge  he  brought  with  him  when  he  entered 
the  employment  of  the  plaintiff,  and  that  he  freely  and  fully 
gave  to  the  plaintiff  the  benefit  and  advantage  thereof,  and 
which  knowledge  and  skill  are  possessed  by  many  other  men 
engaged  in  the  same  line  of  business ;  and  that  his  assistant 
while  in  the  employ  of  the  plaintiff,  and  who  is  still  in  the 
plaintiff's  employ,  and  is  performing  for  the  plaintiff  the 
services  formerly  rendered  by  Von  Spreckelsen,  is  capable  of 
discharging  the  duties  of  that  position,  with  the  aid  of  the 
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records,  designs,  drawings,  prints,  gauges,  patterns,  and  mod- 
els which  had  been  prepared  by  Von  Spreckelsen  or  under  his 
directions,  all  of  which  are  now  in  the  plaintiff's  possession. 
Such  statements  are  emphasized  by  denials  and  further  al- 
legations in  other  parts  of  the  answer.  If  they  are  true,  Yon 
Spreckelsen  has  no  secrets  or  secret  respecting  the  plaintiff's 
business,  and  no  peculiar  skill  not  possessed  by  others,  some 
of  whom  are  now  in  the  employ  of  the  plaintiff.  If  they  are 
not  true,  it  would  have  been  a  very  easy  matter  to  show  it. 
Xo  attempt  has  been  made  to  dispute  or  disprove  such  state- 
ments. They  must  be  accepted,  therefore,  as  verities  in  the 
case.  In  view  of  such  admitted  facts,  was  it  an  abuse  of  dis- 
cretion to  dissolve  the  preliminary  injunction  ? 

In  Wm.  Rogers  Mfg.  Co.  v.  Rogers,  68  Conn.  856,  20  AtL 
467,  7  L.  R  A.  779,  781,  782,  the  complaint  alleged,  in  ef- 
fect, that  the  defendant  had  agreed  to  serve  the  company  for 
the  period  of  twenty-five  years,  if  he  lived  so  long,  at  a  salary 
named,  as  general  agent  and  manager,  and  to  give  his  entire 
time  and  service  to  the  business  of  the  company,  and  not  to 
engage  or  allow  his  name  to  be  employed,  in  any  manner,  in 
any  other  similar  business,  but  in  violation  of  his  agreement 
he  conspired  with  others  to  .form  a  new  corporation  to  enter 
upon  a  similar  business  to  the  injury  of  the  plaintiff.  The 
trial  court  sustained  a  demurrer  to  the  complaint,  and  ren- 
dered judgment  thereon,  refusing  to  enjoin  the  defendant 
from  leaving  the  employment  of  the  plaintiff  or  engaging  in 
other  business  in  violation  of  his  contract ;  and  the  same  was 
affirmed  by  the  supreme  court,  where  it  was  held  that  "con- 
tracts for  personal  services  will  not  be  specifically  enforced 
in  equity.  The  negative  enforcement  of  a  contract  for  per- 
sonal services  by  an  injunction  will  not  be  made  where  the 
services  are  not  purely  intellectual,  peculiar,  or  individual 
in  their  character."  So  in  a  case  in  New  York  the  court  re- 
versed an  order  continuing  a  preliminary  injunction  "to  re- 
strain defendant  from  working  for  a  certain  firm,  or  for  any 
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other  person  or  corporation,  as  a  lithographic  designer  or 
lithographic  sketch  artist^  in  violation  of  a  contract  of  em- 
ployment by  plaintiff.  It  appeared  that  much  of  the  work 
for  which  he  was  employed  by  the  plaintiff  was  purely  me- 
chanical, and  that  there  was  nothing  uncommon  in  his  quali- 
fications. There  was  no  proof  that  his  place  could  not  be  ad- 
equately supplied,  and  none  of  damage  or  actual  injury." 
Strohridge  L.  Co.  v.  Crane,  12  N.  Y.  Supp.  898.  So  in  an- 
other case  in  the  same  state  a  judgment  was  affirmed  which 
refused  to  restrain  defendant  from  giving  his  services  to  a 
rival  newspaper  in  violation  of  his  contract  with  the  plaint- 
iff, with  which  he  had  long  been  connected,  and  was  familiar 
with  its  methods — ^particularly  in  the  advertising  depart- 
ment— on  the  ground  that  the  services  rendered  were  not  so 
unique  and  extraordinary  that  they  could  not  be  performed 
by  a  substitute ;  that,  although  they  had  been  performed  by 
a  substitute  at  a  loss,  yet  it  was  not  a  proper  case  for  fin  in- 
junction. W.  J.  Johnston  Co.  v.  Hunt,  66  Hun,  504,  21  N. 
Y.  Supp.  314,  affirmed  in  142  N.  Y.  621,  37  N.  E.  564.  So 
it  is  held  in  Georgia  that  "unless  personal  services  are  indi- 
vidual and  peculiar,  because  of  their  special  merit  or  imique 
character,  a  negative  covenant  (even  when  express)  not  to 
render  them  to  others  than  the  plaintiff,  will  not  be  enforced 
by  injunction."  Bumey  v.  Ryle  &  Co.  91  Ga.  701,  17  S.  E. 
986.  See,  also,  Whitwood  Chemical  Co.  v.  Hardman  [1891] 
2  Ch.  416. 

Applying  the  principles  of  law  embodied  in  these  cases  to^ 
the  admitted  facts  in  the  case  at  bar,  and  it  is  obvious  that  the 
plaintiff  is  not  entitled  to  an  injunction,  unless  upon  the  final 
hearing  it  produces  proof  not  suggested  in  the  record  before 
us.  We  are  unable  to  say  that  there  was  any  abuse  of  discre- 
tion in  dissolving  the  preliminary  injunction. 

By  the  Court. — The  order  of  the  circuit  court  is  affirmed. 
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Williams^  Ap}>ellant^  vs.  Williams  and  others^  Respond- 
ents. 

December  19,  190^— March  21,  1903. 

Action:  Dismissal  upon  motion:  Costs:  Foreclosure  of  mortgage: 
Payment  into  court:  Taxes  paid. 

1.  A  defendant  cannot  set  up  a  mere  defense  by  affidavit  and  ask 

summary  decision  thereon;  but  where.  In  an  action  to  fore- 
close a  mortgage,  it  was  shown  by  affidavits,  beyond  dispute, 
that  before  suit  brought  defendants  had  offered  to  pay  the 
amount  due,  and  that  on  the  day  after  the  action  was  com- 
menced they  had  paid  into  court  the  full  amount  demanded  by 
the  complaint,  the  court  had  power  to  dismiss  the  action. 

2.  It  was  within  the  discretion  of  the  court  in  such  case,  upon 

being  satisfied  that  the  action  was  commenced  for  the  purpose 
of  harassing  the  defendants  and  of  making  costs  and  expenses, 
to  withhold  all  costs  from  plaintiff  upon  dismissing  the  action. 
I.  Where  in  such  case  the  complaint  did  not  allege  that  plaintiff 
had  iMild  any  taxes  od  the  land,  but  merely  that  defendants 
had  neglected  to  pay  them,  and  prayed  recovery  merely  of 
principal,  interest,  and  costs,  and  the  affidavits  filed  on  plaint- 
iff's behalf  upon  the  motion  to  dismiss  did  not  state  that 
plaintiff  had  paid  any  taxes  or  show  any  right  in  her  to  re- 
cover them,  there  was  no  error  In  dismissing  the  action  al- 
though the  payment  into  court  did  not  cover  any  taxes. 

Appeax  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  Lawbekge  W.  Halsey,  Circuit  Judge.    Affirmed. 

On  January  29,  1902,  the  plaintiff  commenced  this  action 
to  foreclose  a  mortgage  on  which  she  alleged  there  was  due 
$150,  and  interest  from  January  5,  1897,  at  six  per  cent 
On  the  following  day,  January  30th,  the  defendant  Margaret 
P.  Schutz,  the  owner  of  the  equity  of  redemption  in  the  mort- 
gaged premises,  paid  into  court  the  sum  of  $196  for  the  use 
of  the  plaintiff,  to  satisfy  the  mortgage  debt,  and  gave  notice 
of  a  motion  for  an  order  that  the  action  be  dismissed  without 
costs,  that  the  moneys  deposited  be  applied  in  satisfaction  of 
the  mortgage,  and  that  if  in  the  opinion  of  the  court  any  costs 
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ought  to  be  recovered  by  the  plaintiff,  the  amount  thereof 
should  be  fixed.  This  motion  was  supported  by  affidavit  to 
the  effect  that  on  January  28th  the  mortgage  was  recorded 
in  the  name  of,  and  did  in  fact  belong  to,  Charles  E.  Esta- 
brook,  plaintiff's  attorney ;  that  on  that  day  the  defendant's 
attorney  offered  to  pay  the  same,  and,  upon  certain  ex- 
cuses of  said  Estabrook,  becoming  convinced  that  the  latter 
was  only  attempting  to  evade  payment,  he  tendered  in  satis- 
faction of  said  mortgage  the  full  amount  thereof,  with  inter- 
est, which  said  Estabrook  absolutely  refused  to  receive,  at  the 
same  time  expressly  refusing  to  receive  any  sum  whatever  in 
payment  thereof;  whereupon  the  money  so  tendered  was 
taken  away  by  defendant's  attorney,  he  notifying  said  Esta- 
brook that  it  was  ready  for  him  at  any  time.  The  affidavit 
asserted  that  such  refusal  was  a  part  of  a  policy  to  harass  and 
distress  the  defendants,  and  that  the  immediate  commence- 
ment of  this  action  on  the  following  day  was  in  pursuance  of 
a  like  purpose  and  to  impose  unnecessary  costs  and  expenses. 
Response  to  such  affidavit  was  made  by  denying  any  purpose 
of  oppression  or  harassment,  and  also  denying  the  formal 
tender  of  the  amount  of  the  mortgage,  but  admitting  that  the 
defendant's  attorney  did,  on  the  day  named,  offer  to  pay  an 
amount  substantially  equal  to  the  principal  and  interest  of 
the  mortgage,  and  making  no  claim  that  said  amount  was  in- 
sufficient ;  nor  did  said  affidavits  deny  that  on  said  28th  day 
of  January  the  note  and  mortgage  sued  upon  belonged  to  said 
Estabrook. 

Thereupon  ihe  court  entered  an  order,  based  upon  the  rec- 
ord and  the  affidavits  filed,  and  admissions  and  statements 
of  counsel  made  in  open  court,  reciting  the  fact  of  said  tender 
of  January  28th,  the  deposit  of  the  $196  on  January  30th, 
and  that  it  appeared  that  the  action  was  commenced  by  the 
plaintiff  for  the  purpose  of  harassing  and  annoying  the  de- 
fendants, and  for  the  purpose  of  making  costs  and  expenses. 
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and  for  no  other  purpose,  and  ordered  that  the  $196  be  paid 
to  the  plaintiff  in  full  of  principal  and  interest  on  the  mortr 
gage;  that  the  action  ^%e,  and  the  same  is  hereby,  dismissed, 
without  costs  to  either  party";  and  that  the  mortgage  "is 
hereby  fully  satisfied  of  record," — ^from  which  order  the 
plaintiff  brings  this  appeal. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Charles  E.  Estabrooh,  and  for  the  respondents  on  a  brief  by 
John  H.  Paul,  attorney,  and  Joseph  B.  Doe,  of  counsel. 

The  follow^ing  opinion  was  filed  January  13,  1903 : 

Dodge,  J.  Appellant  attacks  the  procedure  culminating 
in  the  order  appealed  from  as  if  respondents  had  attempted 
by  affidavit  to  establish  the  fact  of  tender  as  a  defense  and 
sought  a  judgment  of  dismissal  on  the  merits.  Were  such  the 
situation  presented,  there  could  be  no  doubt  that  the  proceed- 
ing would  be  improper  and  erroneous.  A  defendant  cannot 
set  up  a  mere  defense  by  affidavit  and  ask  sumpiary  decision 
ihereon.  He  must  join  issue,  either  by  demurrer  or  an- 
swer,— the  only  pleadings  permitted  him  by  statute, — and, 
if  that  issue  be  one  of  fact,  must  prove  his  defense  by  compe- 
tent evidence.  The  record,  however,  presents  no*  attempt  to 
set  up  the  previous  tender  of  the  mortgage  debt  as  a  defense 
to  the  action,  but  merely  an  appeal  to  the  court  to  dismiss  the 
action  because  continuance  of  the  litigation  would  be  wholly 
needless;  the  defendants  having  performed  all  that  plaintiff 
sought  to  enforce  by  her  suit,  namely,  paid  the  full  amount 
demanded  by  the  complaint  That  courts  have  inherent  power 
to  protect  themselves  against  fictitious  and  futile  litigation  is 
unquestionable.  Moore  v.  Helms,  74  Ala,  368;  Allen  v, 
Lewis,  74  Ala.  379 ;  Haley  v.  Eureka  Co.  Bank,  21  Nev.  127, 
26  Pac-  64;  Merrift  v,  Merriti,  16  Wend.  405;  Loop  v. 
Chamberlain,  17  Wis.  604;  Noonan  v.  Orton,  31  Wis.  265; 
Ledebuhr  v.  Wis.  Trust  Co.  115  Wis.  214,  91  K  W-  1012. 
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It  would  be  strange,  indeed,  if  all  the  machinery  of  pleading, 
trial,  and  judgment  must  be  gone  through,  when  no  con- 
troversy exists.  The  convenience  of  the  courts,  but  more  es- 
pecially of  the  public,  demands  that  power  exist  to  prevent 
such  absurdity.  In  the  present  case  the  absolute  futility  of 
any  further  steps  was  made  to  appear  beyond  controversy. 
The  trial  court  was  clearly  right  in  summarily  relieving  both 
itself  and  the  defendants  from  the  burden  thereof. 

Appellant  further  urges,  however,  that  she  was  entitled  to 
the  costs  already  incurred;  and,  since  the  deposit  of  money 
and  motion  to  dismiss  were  predicated  upon  assumption  that 
she  was  within  her  strict  right  in  commencing  action,  that 
contention  might  be  unanswerable  in  action  at  law,  where 
costs  are  matter  of  strict  statutory  right  This,  however,  is 
a  suit  in  equity,  wherein  allowance  of  costs  is  discretionary, 
at  least  upon  dismissal.  Sec.  2918,  Stats.  1898.  The  ex- 
ercise of  that  discretion  will  be  reviewed  on  appeal  only  when 
abuse  clearly  appears.  In  the  present  case  we  are  satisfied 
that  the  conduct  of  plaintiff  and  her  attorney  was  such  as  to 
fully  justify  the  withholding  of  costs  from  her.  Confessedly, 
the  amount  due  upon  the  mortgage  was  offered  her  attorney 
before  suit,  when  he  apparently  owned  it;  and  he  was  noti- 
fied that  pay  was  ready  at  any  time,  whether  a  legal  tender 
was  made  or  not  His  only  excuse  for  nonacceptance  was 
that  he  was  engaged  in  preparing  a  lengthy  bill  of  exceptions 
and  could  not  spare  the  time  to  look  up  the  mortgage;  yet  he 
did  take  time  immediately  not  only  to  find  it,  but  to  formally 
transfer  it  to  plaintiff,  and  to  prepare  the  voluminous  com- 
plaint and  other  papers  necessary  for  commencing  this  fore- 
closure action,  which  he  caused  to  be  served  with  all  haste,  in- 
stead of  notifying  defendants'  attorney  that  he  would  accept 
payment.  The  only  motive  conceivable  for  such  conduct  is 
not  one  which  commends  itself  to  courts  of  equity  or  invites 
their  favors. 

By  the  Court. — The  order  appealed  from  is  affirmed. 
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The  appellant  moved  for  a  rehearing;  and  the  following 
opinion  was  filed  March  21^  1903 : 

Dodge,  J.  The  appellant,  upon  motion  for  rehearing, 
complains  of  the  decision  of  this  court  as  erroneously  assum- 
ing that,  before  the  motion  to  dismiss,  the  defendants  had 
"performed  all  that  plaintiff  sought  to  enforce  by  her  suit, 
namely,  paid  the  full  amount  demanded  by  the  complaint" ; 
contending  that  plaintiff  was  entitled  to  recover  a  consider- 
able additional  sum  for  taxes  paid  upon  the  mortgaged  prem- 
ises. A  sufficient  answer  to  this  contention  is  that  the  com- 
plaint furnishes  no  justification  for  it  There  is  no  allega- 
tion therein  that  Ae  plaintiff  had  paid  any  taxes;  merely 
that  the  defendant  had  neglected  to  pay  them.  Nor  is  there 
prayer  for  the  recovery  of  anything,  except  principal,  inter- 
est, and  costs.  Under  this  complaint,  without  amendment, 
plaintiff  would  have  had  no  right  to  any  judgment  in  her 
favor  for  any  taxes  she  might  have  paid.  The*  attitude  of  the 
plaintiff's  attorney  on  this  question  is  further  evinced  by  a 
letter  written  by  him  on  February  5th,  a  day  or  two  after  the 
deposit  in  court,  defining  the  amount  claimed  to  be  due  on  the 
mortgage  at  $196.75,  together  with  clerk's  fees,  $3,  register's 
fee,  fifty  cents,  disbursements  for  witnesses  and  to  prepare 
for  motion  and  trial,  $15,  sheriff's  fees,  $7.50,  together  with 
taxable  costs  for  sixteen  folios  of  complaint  and  solicitor's  fee 
of  $50,  but  containing  no  suggestion  that  any  taxes  were 
claimed.  Neither  do  the  affidavits  filed  upon  the  motion  show 
any  such  right.  It  is  not  in  those  affidavits  anywhere  de- 
clared that  the  plaintiff  has  paid  any  taxes  upon  the  premises. 
It  is  stated  that  Mr.  Estabrook,  in  whose  name  rested  another 
foreclosure  judgment  and  a  common-law  judgment,  had  paid 
certain  taxes.  This  fell  far  short  of  asserting  any  right  in 
the  plaintiff  to  recover  them ;  there  being  no  suggestion  that 
they  had  been  paid  with  her  money,  or  that  Mr.  Estabrook's 
rights  under  those  judgments  had  been  assigned  to  her.  If 
Vol.  117—9 
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he  paid  Buch  taxes  while  he  was  the  owner  of  several  liens 
upon  the  land,  he  doubtless  had  the  right  to  elect  as  to  which 
of  these  liens  they  became  annexed  to,  and  could  have  as- 
signed anj  one  of  these  liens,  with  or  without  his  additional 
lien  for  taxes.  There  is  nothing  in  the  affidavit  or  assignment 
to  indicate  a  purpose  on  his  part  to  annex  them  to  this  partic- 
ular mortgage  and  assign  them  to  the  plaintiff.  Hence  the 
statement  upon  which  we  reached  our  former  conclusion,  was 
strictly  correct.  The  whole  amount  demanded  by  the  com- 
plaint had  been  paid  into  court. 

Appellant's  attorney  also  complains  because  he  infers  that 
the  decision  of  this  case  charges  him  with  improper  motives 
in  hastening  to  commence  an  action  when  he  knew  that  the 
debtor  was  ready  to  pay  the  debt  He  has  made  application 
to  himself  of  language  which  the  court  below  and  this  court 
applied  to  the  plaintiff.  We  certainly  have  no  knowledge 
whether  the  responsibility  for  the  commencement  of  this  ac- 
tion rests  upon^lient  or  attorney.  The  decision  as  to  the  mo- 
tives was  made  by  the  court  below,-  and  it  was  with  much  re- 
luctance that  we  found  ourselves  unable  to  disagree  with  that 
conclusion.  Some  of  the  facts  supporting  it  were  mentioned 
.in  the  opinion,  but  they  were  by  no  means  all.  The  letter 
above  referred  to,  written  within  a  few  days  after  commenc- 
ing suit,  when  apparently  no  papers  had  been  served  or  filed 
beyond  the  summons,  complaint,  and  lis  pendens,  demanding, 
as  a  condition  of  the  acceptance  of  the  full  amount  of  a  debt 
of  only  $195,  the  further  payment  of  more  than  $75  costs, 
might  well  have  had  weight  with  the  trial  judge  as  evidence. 
Counsel  assures  us,  in  his  argument  upon  motion  for  rehear- 
ing, that  his  purpose  was,  not  to  secure  costs,  but  to  prevent 
what  he  believed  to  be  the  consummation  of  a  great  wrong  by 
parties  scheming  to  get  possession,  without  adequate  consid- 
eration, of  the  property  of  another.  In  the  light  of  the  affi- 
davits, this  apparently  means  that  he  was  seeking  to  prevent 
the  consummation  of  a  sale  by  the  defendant  James  E,  WUl- 
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iams  to  defendant  Schuiz  of  the  mortgaged  properly,  for  the 
accomplishment  of  which  the  disdiarge  of  the  several  liens 
\vas  necessary,  to  the  end  that  a  general  mortgage  might  be 
placed  thereon,  so  that  delay  constituted  embarrassment,  as 
defendants*  affidavits  show.  James  E.  Williams  was  sui  juris, 
had  not  called  upon  the  counsel  to  advise  or  protect  him  in  the 
matter,  and  was  willing  and  desirous  to  make  this  sale. 
AVhat  right,  therefore,  had  either  Mary  R.  William^s  or  her 
attorney  to  impose  any  unnecessary  inconvenience  or  burden 
upon  the  unquestionable  privilege  of  a  debtor  to  pay  his  past- 
due  debt  with  no  unnecessary  delay  and  no  unnecessary  bur- 
dens or  expense,  in  order  to  obstruct  or  embarrass  the  defend- 
ants in  contracting  as  they  saw  fit  ?  Does  not  this  assertion 
in  itself  confirm  the  correctness  of  the  finding  of  the  trial 
court  of  a  purpose  of  harassing  and  annoying  the  defendants 
and  of  making  costs  and  expenses  ? 

One  complaint  urged  by  appellant  of  Ae  former  opinion  is 
not  without  justification.  The  writer  there  said :  "Appellant 
further  urges,  however,  that  she  was  entitled  to  the  costs  al- 
ready incurred."  This  statement  was  incorrect  The  appel- 
lant in  her  original  brief  did  not  urge  as  an  error  the  refusal 
of  the  trial  court  to  allow  her  costs  upon  dismissal  of  the  ac- 
tion. The  subject  was,  however,  a  debatable  one,  and  she 
might  with  no  impropriety  whatever  have  made  such  conten- 
tion. It  was  the  subject  of  discussion  by  the  court  whether 
an  error  had  been  committed  in  that  respect,  and  we  felt  it  of 
sufficient  importance  to  be  considered  and  disposed  of  before 
affirming  the  judgment  of  the  trial  court.  The  statement  was 
by  no  means  intended  to  suggest  criticism,  and  we  think  could 
suggest  none.    For  the  sake  of  accuracy  we  withdraw  it 

By  the  Court. — Order  for  rehearing  denied,  with  $25  costs. 
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'Haytxibs,  Appellant,  vs.  Habbiican  and  others,  Bespondents. 
December  19,  1902— March  21,  1003. 

(1,  2)  Deeda:  Setting  aside:  Fraud  and  undue  influence:  Evidence, 
(3)  Trial:  Continuance, 

1.  In  an  action  to  set  aside,  on  the  ground  of  fraud  and  undue  in- 

fluence, a  conveyance  of  lands  by  an  aged  woman  to  her  grand- 
daughter (since  deceased)  who  had  lived  with  her  until  mar- 
ried, whom  she  had  loved  and  treated  as  her  own  child,  in 
whose  favor  she  had  made  a  will,  and  who  gave  back  a  bond 
and  mortgage  to  secure  payment  of  a  certain  sum  monthly  to 
the  grantor  during  life,  the  facts  shown  by  the  evidence  are 
held  not  to  warrant  a  presumption  of  fraud  and  undue  in- 
fluence, but  to  sustain  flndlngs  to  the  eftect  that  there  was  no 
undue  Influence  and  no  fraud  and  that  the  contract  was  the 
free  act  and  deed  of  the  plaintiff,  understandlngly  and  deliber- 
ately executed. 

2.  The  fact  that  the  granddaughter  unexpectedly  died  before  the 

grantor  and  that  the  latter  then  discovered  that  she  had  not 
disposed  of  her  property  as  she  would  have  done  had  she  antici- 
pated such  a  contingency.  Is  not  a  ground  for  setting  aside  the 
conveyance. 
8.  Refusal  to  grant  a  continuance,  near  the  close  of  a  trial  by  the 
court,  in  order  to  take  a  supplemental  deposition  of  plaintiff 
(who  was  ill)  upon  certain  points,  the  court  stating  that  the 
proposed  testimony  would  be  of  no  use — ^is  held  not  error. 

Appeax  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geobqb  W.  Buenell,  Circuit  Judge.  Af- 
firmed. 

This  action  was  commenced  October  25,  1899,  to  set  aside 
a  deed  of  conveyance  of  lands  therein  described,  and  executed 
March  30,  1898,  by  the  plaintiflF  to  one  Ida  E.  Harriman, 
since  deceased,  on  the  ground  that  such  execution  was  pro- 
cured by  fraud  and  undue  influence,  while  the  plaintiff  was 
ignorant  of  the  nature  and  contents  of  the  paper,  and  also  to 
discover  and  adjudge  to  the  plaintiff  $400  in  money  alleged 
to  belong  to  the  plaintiff,  and  left  in  the  care  and  the  custody 
of  said  Ida,  and  for  an  injunction. 
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The  complaint,  among  other  things,  alleges  that  said  Ida 
died  intestate  March  21,  1899,  leaving,  her  surviving,  two 
minor  children  (the  defendant  Fred  Eugene  Ilarrimant 
eleven  years  of  age,  and  the  defendant  Roy  Marshall  Harri- 
manj  nine  years  of  age)  and  her  husband,  the  defendant 
Fred  E.  Harriman,  who  was  appointed  administrator  of  her 
estate  August  1,  1899;  that  Ida  was  bom  November  21, 
1865,  and  was  the  granddaughter  of  the  plaintiff;  that  soon 
after  Ida's  birth  she  was  left  by  her  mother,  Alice  E.  Her- 
rick,  of  Rockford,  Illinois,  in  the  care  of  the  plaintiff,  who 
reared  and  educated  her  and  made  a  home  for  her  until  she 
was  married  to  the  defendant  Fred  E.  Earriman,  Novem- 
ber 3,  1886 ;  that  the  plaintiff  loved  Ida,  and  treated  her  as 
her  own  child,  and  that  between  them  there  had  always  ex- 
isted great  love,  esteem,  and  confidence  for  and  in  each  other ; 
that  for  ten  years  the  plaintiff  had  been  a  widow,  living  alone, 
and  cared  for  and  managed  her  property  and  btisiness ;  that 
the  plaintiff  executed  her  last  will  and  testament,  with  Frank 
W.  Harriman  and  Mary  E.  Cooley  as  subscribing  witnesses, 
bearing  date  March  25,  1898,  wherein  she  stated  that  she  was 
seventy-two  years  of  age,  and  of  sound  mind  and  memory; 
that  in  and  by  the  last  will  she  gave  and  bequeathed  to  her 
daughter  Alice  E.  Herrick  $1,  and  to  each  of  her  other  grand- 
children (Edith  H.  Allen,  Jessie  E.  Becker,  and  Frank  H. 
Robinson)  $1,  and  all  of  the  rest  and  residue  of  the  re- 
mainder of  her  estate  both  real  and  personal  of  every  name 
and  nature  she  therein  gave,  bequeathed  and  devised  to  her 
granddaughter  Ida  aforesaid,  to  have  and  to  hold  to  herself, 
her  heirs,  executors,  administrators,  and  assigns,  forever, 
and  thereby  appointed  the  said  Ida  as  the  sole  executrix 
thereof,  and  waived  the  giving  of  any  bond  by  her;  that  such 
will  is  in  evidence  as  Exhibit  A;  that  the  plaintiff  executed 
a  warranty  deed  of  all  of  her  real  estate  to  the  said  Ida,  bear- 
ing date  March  30,  1898,  subject  to  a  mortgage  of  $300,  and 
in  which  deed  the  plaintiff  reserved  "to  herself  the  sole  use, 
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income,  and  benefit  of  said  above  described  real  estate  for  and 
during  the  period  of  her  natural  life;'^  that  such  deed  is  in 
evidence  as  Exhibit  B,  and  F.  W.  Harriman  and  Clara 
Claasen  are  named  as  the  subscribing  witnesses  thereto ;  that 
said  Ida  executed  a  bond  to  the  plaintiff,  bearing  date  March 
30, 1898,  in  the  penal  sum  of  $5,000,  conditioned  to  the  effect 
that  if  the  said  Ida,  her  heirs,  executors,  or  administrators, 
should  well  and  truly  pay  the  taxes,  interest,  and  insurance 
premiums  upon  the  real  estate  described  for  and  during  the 
lifetime  of  the  plaintiff,  and  pay  to  the  plaintiff,  for  and  dur- 
ing her  lifetime,  $10  per  month  (provided,  however,  that  the 
income  derived  from  the  rent  of  the  premises  above  described, 
not  occupied  by  the  plaintiff  personally  for  her  home,  should 
be  deducted  from  said  payments  of  $10  per  month),  and  at 
the  death  of  the  plaintiff  should  give  her  a  decent  burial  and 
pay  the  expenses  thereof,  all  without  fraud  or  delay,  then 
such  obligation  was  to  be  void,  otherwise  to  be  and  remain  in 
full  force;  that  such  bond  is  in  evidence  as  Exhibit  C,  and 
F.  W.  Harriman  and  Clara  Claasen  are  named  as  subscrib- 
ing witnesses  to  the  same;  that,  to  secure  the  conditions 
named  in  the  bond,  the  said  Ida  gave  back  to  the  plaintiff  a 
mortgage  upon  all  of  the  premises  so  conveyed  to  her,  bear^ 
ing  the  same  date,  and  having  the  same  subscribing  witnesses, 
and  marked  "Exhibit  D.'' 

To  such  complaint  the  defendant  Fred  E.  Harriman  put  in 
three  separate  answers, — one  for  himself  personally,  one  as 
guardian  for  such  minor  heirs,  and  the  other  as  the  adminis- 
trator of  the  estate  of  said  Ida, — each  of  which  answers  con- 
sisted of  admissions,  denials,  and  counter  allegations. 

At  the  close  of  the  trial  the  court  found,  as  matters  of  f act> 
that  the  plaintiff  executed  and  delivered  to  Ida  the  will,  Ex- 
hibit A,  and  the  warranty  deed,  Exhibit  B,  on  the  days  they 
respectively  bear  date;  that,  at  the  time  the  plaintiff  so  ex- 
ecuted and  delivered  said  instruments,  she  understood  the 
nature  of  the  contract  in  and  by  said  papers  represented,  and 
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understood  the  contents*  and  nature  of  each  and  all  of  the 
papers  and  said  contract;  that  the  said  Ida,  at  the  time  of  the 
execution  and  delivery  by  the  plaintiff  of  Exhibit  B,  executed 
and  delivered  to  the  plaintiff  Exhibit  C,  being  the  bond  men- 
tioned, and  also  Exhibit  D,  being  the  mortgage  to  secure 
such  bond,  and  that  the  plaintiff  accepted  said  last-named 
papers.  Exhibits  C  and  D,  understanding  and  knowing  the 
contents  and  nature  thereof;  that  the  execution  and  delivery 
of  Exhibit  B  by  the  plaintiff  to  Ida,  and  the  execution  and 
delivery  of  Exhibits  C  and  D  by  Ida  to  the  plaintiff,  consti- 
tute one  contract,  and  said  contract  was  instituted  and 
brought  about  at  the  request  and  by  and  under  the  direction 
of  the  plaintiff,  and  no  undue  influence  was  used  by  any  one 
with  respect  to  plaintiff,  nor  was  there  any  fraud,  deception, 
or  conspiracy  of  any  kind  practiced  by  any  one  with  reference 
to  said  contract;  that  the  said  contract  was  the  free  act  and 
deed,  understandingly,  deliberately,  and  intentionally  made 
by  the  plaintiff ;  that,  immediately  upon  and  after  the  execu- 
tion and  delivery  of  said  papers  constituting  said  contract, 
the  said  Ida  commenced  to  carry  out  and  fulfill  the  obliga- 
tions thereby  imposed  upon  her,  and  from  thence  on  until  her 
death  did  carry  out  and  fulfill  each  and  all  the  obligations  in 
and  by  said  contract  imposed  upon  her,  and  during  all  of  said 
time  the  plaintiff  accepted  and  received  from  Ida,  and  used  to 
her  own  advantage,  all  the  benefits  secured  to  her  under  and 
by  virtue  of  said  contract;  that  since  the  death  of  Ida  the  de- 
fendants, by  and  through  the  administrator  of  the  estate  of 
Ida,  have  fully  carried  out  and  performed  on  their  part  the 
conditions  of  said  contract  so  far  as  the  plaintiff  would  per- 
mit the  same  to  be  done,  and  have  always  been,  and  are  still, 
ready  and  willing  to  fully  perform  all  the  obligations  of  said 
contract  with  relation  to  the  plaintiff;  that  each  and  all  the 
material  allegations  of  the  several  answers  of  the  defendants 
in  this  action  are  sustained  by  the  proofs ;  that  the  allegations 
of  the  complaint,  so  far  as  they  tend  to  invalidate  said  con- 
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tract,  are  not  sustained  by  the  proofs.  And  the  court  found, 
as  conclusions  of  law,  that  the  defendants  are  entitled  to 
judgment  dismissing  the  complaint  on  the  merits,  and  or- 
dered judgment  to  be  entered  accordingly.  From  the  judg- 
ment so  entered  the  plaintiff  appeals. 

Wesley  Moti,  for  the  appellant 

Humphrey  Pierce^  for  the  respondents. 

The  following  opinion  was  filed  January  13,  1903 : 

Cassoday,  C.  J.  The  principal  question  presented  is  one 
of  fact.  That  fact  was  resolved  by  the  trial  court  in  favor 
of  the  defendants  and  against  the  plaintiff.  The  important 
question  is  whether  such  finding  is  against  the  clear  pre- 
ponderance of  the  evidence.  To  appreciate  the  evidence,  it 
is  necessary  to  consider  the  relations  of  the  parties,  and  the 
circumstances  prior  to  and  attending  the  transaction.  There 
are  certain  conceded  facts  which  have  a  bearing  upon  the 
character  of  the  transaction.  The  plaintiff  was  seventy-two 
years  of  age  at  the  time  of  executing  the  papers  in  question. 
Thirty-three  years  prior  to  that  time,  she  had  taken  her 
granddaughter  Ida,  then  an  infant,  into  her  care  and  cus- 
tody and  home,  and  reared  and  educated  her  and  loved  and 
treated  Ida  as  her  own  child,  until  she  married  the  defendant 
Fred  E,  Harriman,  November  3,  1886,  a  few  days  before 
Ida  became  twenty-one  years  ^of  age.  Thereupon  Ida  left 
the  home  of  the  plaintiff  at  Neenah,  where  she  had  lived 
most  of  her  life,  and  went  to  and  lived  with  her  husband,  and 
continued  to  live  with  him  and  her  children  down  to  the 
time  of  her  death,  March  21,  1899.  After  .the  marriage  of 
Ida,  November  3,  1886,  the  plaintiff  continued  to  reside  with 
her  husband  at  Neenah,  until  he  died,  in  May,  1889.  Then 
she  continued  to  live  as  a  widow  at  her  home  in  Neenah  there- 
after, while  Ida  lived  with  her  husband  and  children  at  Ap- 
pleton.  The  plaintiff  testified,  among  other  things,  to  the 
effect  that  she  took  care  of  her  business  from  the  time  of  her 


21]  JANUAEY  TERM,  1903.  187 

Haynes  ▼.  Harriman,  117  Wi&  132L 

husband's  death  nntil  she  went  to  Appleton  and  put  it  into 
the  hands  of  Ida,  in  March,  1898 ;  that  up  to  that  time  Ida 
did  no  business  for  her;  that  it  was  her  intention  that  Ida 
should  have  what  was  left  of  her  property  after  her  death ; 
that  her  first  visit  to  Appleton  on  that  business  was  March  30, 
1898;  that  she  could  not  say  that  she  was  there  before  the 
same  month  or  week;  that  she  had  talked  the  matter  over 
with  Ida  before  she  went  to  Appleton;  that  she  went  there 
partly  to  see  Ida,  and  partly  to  provide  that  Ida  should  have 
her  property  when  she  got  through  with  it;  that  she  remem- 
bered signing  the  will,  and  knew  its  contents ;  that  she  took 
some  of  her  title  deeds  from  Neenah  to  Appleton  about 
March  30,  1898;  that  she  could  not  say  whether  she  took 
them  there  before  or  after  the  will  was  drawn ;  that  she  could 
write,  and  read  writing;  that  she  saw  Ida  sign  the  bond  and 
mortgage,  and  took  them  home  with  her  to  Neenah ;  that  she 
did  not  knowingly  sign  the  deed  to  Ida;  that  the  signature 
looked  like  hers,  but  that  she  did  not  know  whether  it  was 
her  signature  or  not  The  plaintiff  also  testified  as  to  her 
understanding  of  the  oral  agreement  made  at  the  time  the 
papers  were  drawn,  which  differs  in  some  respects  from  the 
transaction  as  evidenced  by  the  deed  to  Ida  and  the  bond  and 
mortgage  back,  and  is  entirely  inconsistent  with  her  claim 
that  she  only  intended  to  execute  a  will.  According  to  her 
own  testimony,  she  went  to  Appleton  to  put  her  business  in 
the  hands  of  Ida,  and  she  took  back  home  to  Neenah  with  her 
Uie  bond  and  mortgage  executed  by  Ida,  which  was  neces- 
sarily based  upon  the  deed  to  Ida  from  the  plaintiff.  That 
deed  was  regularly  witnessed,  acknowledged,  and  recor<Ie(l. 
To  set  aside  such  a  deed,  the  evidence  must  be  clear,  satis- 
factory, and  convincing,  beyond  all  reasonable  controversy. 
Linde  v.  Oudden,  109  Wis.  326,  328,  85  IST.  W.  323;  Larson 
V.  Pederson,  115  Wis.  191,  91  K  W.  659,  660.  As  stated 
by  the  trial  court,  from  the  plaintiff's  own  testimony  it  is 
fairly  apparent  that  she  did  sign  the  deed;  that  the  ques- 
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tions  put  to  her  were  extremely  leading,  but  that  she  refused 
anywhere  to  deny  that  the  signature  to  the  deed  was  her  own ; 
that  upon  her  own  testimony  the  court  would  be  compelled  to 
find  that  she  did  sign  the  deed. 

2.  Counsel  for  the  plaintiff  contends  that,  if  the  plaintiff 
did  sign  the  deed,  her  signature  was  obtained  through  fraud, 
and  upon  this  point  he  seems  to  place  his  greatest  reliance. 
In  the  language  of  the  trial  court : 

^^Xo  claim  is  made,  and  there  is  no  evidence  to  show,  that 
any  trick  or  subterfuge  was  resorted  to  to  induce  her  to  sign 
the  deed.  She  admits  executing  the  will.  She  did  sign  lie 
deed.  She  claims,  however,  that  both  were  signed  at  the 
same  time,  although  there  is  a  difference  of  five  days  in  the 
dates  of  the  two;  and  Frank  W.  Harriman,  the  scrivener, 
testifies  that  they  were  respectively  executed  at  the  time  they 
bear  date." 

It  is  a  significant  fact  that  Mary  E.  Cooley,  an  old  ac- 
quaintance of  the  plaintiff,  and  who  lived  within  a  block  of 
Ida,  was  sent  for  to  witness  the  will.  If  the  deed  and  bond 
and  mortgage  had  been  executed  at  the  same  time,  it  is  quite 
obvious  that  they,  also,  would  have  been  witnessed  by  Mrs, 
Cooley,  instead  of  the  hired  girl,  as  they  were.  The  witness 
Frank  W.  Harriman,  who  drew  and  witnessed  the  papers, 
testified  to  the  effect  that  he  drew  the  will  and  that  it  was 
executed  by  the  plaintiff  March  25,  1898 ;  that  the  plaintiff" 
at  that  time  wanted  him  to  draw  a  contract  and  agreement 
substantially  as  evidenced  by  the  deed  to  Ida  and  the  bond 
and  mortgage  back,  but  that  he  could  not  do  it  then,  because 
she  did  not  have  her  title  deeds  with  her;  that  March  30, 
1898,  the  plaintiff  was  at  Appleton  again,  when,  at  her  re- 
quest, he  drew  the  deed  from  her  to  Ida,  and  read  it  over  to 
her,  and  explained  the  contents  to  her  before  she  signed  it, 
and  carefully  called  her  attention  to  the  reservation  clause  in 
it ;  that  he  also  read  to  her  the  bond  and  mortgage,  and  that 
the  papers  were  all  executed  at  the  same  time, — March  30, 
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1898, — and  witnessed  by  himself  and  the  hired  girl.  That 
the  plaintiff  knew  that  she  had  previously  conveyed  her  prop- 
erty to  Ida  is  manifest  from  the  fact  that  September  17, 
1898,  she  joined  with  Ida  in  conveying  one  of  the  lota  to 
Louis  Kelson  in  consideration  of  $900,  out  of  which  sum 
Ida  paid  the  mortgage,  mentioned,  on  the  premises,  and  taxes 
and  insurance  thereon,  and  some  for  the  personal  needs  of 
the  plaintiff;  that  the  balance  of  $400  Ida  retained  as  her 
absolute  property;  and  that  such  $400  is  the  same  mentioned 
in  the  complaint  in  this  action.  The  evidence  in  support  of 
the  findings  of  the  trial  court  is  clear  and  convincing. 

3.  Counsel  for  the  plaintiff  insists  that  the  facts  warrant 
the  presumption  that  the  deed  to  Ida  was  procured  by  fraud 
and  undue  influence.  In  support  of  such  contention  he  seems 
to  rely  upon  WorralVs  Appeal,  110  Pa.  St.  349,  364,  365,  1 
Atl.  380,  765,  and  Davis  v.  Dean,  66  Wis.  100,  26  IS^.  W. 
737;  but  the  facts  in  each  of  those  cases  distinguish  it 
broadly  from  the  case  at  bar.  In  the  Pennsylvania  case  cited, 
a  young  man,  usually  in  poor  health,  just  after  becoming  of 
age,  when  so  ill  that  it  was  not  believed  he  would  recover, 
conveyed,  the  greater  part  of  his  property,  of  the  value  of 
$13,000,  for  the  nominal  consideration  of  $15,  to  a  woman 
who  had  been  a  member  of  the  same  household  from  his  in- 
fancy, and  who  had  nursed  him  in  infancy  and  sickness,  and 
instructed  him  when  young,  and  managed  his  property,  and 
in  whom  ho  confided  as  a  mother.  That  is  an  extreme  case, 
but  it  was  there  said : 

"There  is  nothing  in  the  relation  of  parent  and  child,  or 
other  near  relation,  to  preclude  one  from  accepting  a  benefit 
from  the  other,  in  the  shape  of  a  gift  or  of  a  contract,  upon 
more  advantageous  terms  than  would  have  been  granted  to  a 
stranger ;  and  the  fact  that  such  a  gift  has  been  conferred,  or 
contract  made,  will  not  warrant  an  inference  that  it  has  been 
procured  by  undue  influence.  Unless  there  is  something  sus- 
picious in  the  circumstances,  or  the  nature  and  amount  of  the 
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gift  is  such  that  it  ought  not  to  have  been  accepted  even  if 
freely  tendered,  the  donee  will  not  be  called  upon  to  show 
that  the  transax^tion  was  in  all  respects  fair  and  honest,  and 
in  no  respect  tainted  by  fraud  or  undue  influence." 

In  that  case  it  was  held  that  there  were  suspicious  circum- 
stances, as  well  as  a  mere  nominal  consideration.  In  a  later 
case  in  that  court  it  was  held  that: 

'^ Where  a  contract  between  a  mother  and  son  is  on  its  face 
fair,  reasonable,  and  conscionable,  it  may  be  enforced  with- 
out proof  that  it  was  fully  explained  to  the  mother  before 
she  signed  it,  or  that  independent  advice  was  obtained  re- 
garding it.  It  is  the  parental  influence  of  the  parent  over 
the  child,  and  not  of  the  child  over  the  parent,  that  requires 
the  watchful  care  of  the  court"  Clark  v.  Clark,  174  Pa.  St 
309,  34  Atl.  610,  619. 

See  Oherly  v.  Oberly,  190  Pa.  St  341,  42  Aa  1105.  In 
a  still  later  case  in  that  state  it  is  held  that: 

"Business  dealings  between  parents  and  children  and  other 
near  relatives  are  not  per  se  fraudulent  They  must  be 
treated  just  as  are  the  transactions  between  ordinary  debtors 
and  creditors,  and  where  the  bona  fides  of  their  transactions 
is  attacked  the  fraud  must  be  clearly  proved."  In  re  Cole- 
man's Estate,  193  Pa.  St  606,  44  Atl.  1085. 

In  a  still  later  case  in  the  same  court  "a  gift  of  bonds  to  a 
church  by  an  elderly  woman,  in  her  sound  senses,  for  the  con- 
sideration of  the  payment  of  interest  to  her  on  the  bonds  dur- 
ing her  life  and  a  covenant  to  keep  in  repair  her  cemetery 
lot,"  was  sustained  upon  the  evidence  in  the  case.  Longe- 
necker  v.  Zion  E.  L.  Ch.  200  Pa.  St  567,  50  Atl.  244. 

Every  such  case  must  necessarily  turn  upon  its  facts.  The 
case  of  Davis  v.  Dean,  supra,  is  so  dissimilar  in  its  facts  from 
the  case  at  bar  that  it  is  difficult  to  perceive  why  it  should  be 
cited.  The  same  might  be  said  of  other  cases  in  this  court 
which  have  followed  that  case.  Disch  v.  Timm,  101  Wis. 
179,  191,  192,  77  N.  W.  196.  For  cases  more  similar  to  the 
case  at  bar  in  their  facts,  see  Cutler  v.  Cutler,  103  Wis.  258, 
264,  79  N.  W.  240;  Fox  v.  Martin,  104  Wis.  581,  80  N.  W. 
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921;  Deck  v.  Deck,  106  Wis.  470,  82  K  W.  293.  Here  the 
clear  preponderance  of  the  evidence  and  some  of  the  admitted 
facts  repel  every  suggestion  of  want  of  capacity,  secrecy, 
frand,  or  undue  influence,  or  any  attempt  to  divert  the  prop- 
erty from  going  where  it  was  ultimately  designed  to  go.  The 
plaintiff  went  from  Neenah  to  Appleton  to  put  her  business 
and  property  in  the  hands  of  Ida,  and  the  papers  were  drawn 
to  make  that  purpose  effectual.  No  question  was  made  as  to 
the  good  faith  of  the  transaction  during  the  life  of  Ida,  which 
continued  for  about  a  year  after  the  papers  were  executed. 
Had  Ida  continued  to  live,  and  had  she  survived  the  plaintiff, 
there  is  no  probability  that  any  controversy  would  ever  have 
arisen.  But  unexpectedly  to  the  plaintiff  and  all  others,  Ida 
died  first.  Then  the  plaintiff  manifestly  discovered  that  she 
had  not  fixed  her  property  as  she  would  have  done  had  she 
anticipated  such  a  contingency.  But  that  is  no  ground  for 
setting  aside  the  transaction. 

4.  Error  is  assigned  because  near  the  close  of  the  trial  the 
court  refused  to  grant  a  continuance  in  order  to  take  a  sup- 
plemental deposition  of  the  plaintiff,  who  was  sick  at  the 
time,  in  respect  to  a  mistake  in  her  original  examination  in 
regard  to  an  insurance  policy,  and  also  to  rebut  a  specific 
statement  of  the  witness  Frank  W.  Harriman  as  to  communi- 
cations he  made  to  the  plaintiff  at  the  time  of  drawing  the 
papers.  In  denying  the  application,  the  court  said:  "If  it 
would  help  you  in  the  least,  the  court  would  grant  the  motion 
for  a  continuance,  but  I  don't  see  that  it  would  be  of  any 
earthly  use  to  you."    We  perceive  no  error  in  such  ruling. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 

Fpon  a  motion  for  a  rehearing  there  was  a  brief  by  Wes- 
ley Mott,  for  the  appellant,  and  a  brief  by  Humphrey  Pierce 
and  A.  M.  Spencer ,  for  the  respondents. 

The  motion  was  denied  March  21,  1903« 
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WiLLiAMS;  Respondent,  vs.  Smith  and  others.  Appellants. 
January  IS— March  21,  190S. 

Moneys  in  custodia  legis:  Executorg:  Creditor^  suit:  Supplementary 
proceedings:  Exemptions:  Income  of  personalty  held  in  trust. 

1.  Although  sees.  3029,  3035,  Stats.  1898,  authorize,  respectively,  the 

maintenance  of  creditors'  suits  and  of  supplementary  proceed- 
ings and  the  entry  of  Judgment  therein  against  all  persons, 
without  express  exceptions,  neither  of  such  proceedings  c&h  be 
maintained  against  executors  to  control  their  conduct  as  to 
the  payment  or  application  of  moneys  in  their  hands  belong- 
ing to  the  estate  of  their  testator. 

2.  Except  for  express  statute,  all  property  of  a  debtor  is  liable  for 

his  debts. 

3.  Sees.  2083,  2089,  Stats.  1898,  apply  only  to  real  property,  and  do 

not  exempt  from  liability  for  debt  the  income  of  personalty, 
held  in  trust  for  the  debtor,  which  is  payable  to  him  absolutely 
and  without  condition;  and  although  the  fund  so  held  in  trust 
has  proceeded  from  some  person  other  than  the  debtor,  the 
interest  of  the  debtor  in  such  income  may  be  reached  by  sup- 
plementary proceedings. 

Appeal  from  a  judgment  of  the  circuit  court  for  Iowa 
county :  George  Cxementson,  Circuit  Judge.    Reversed. 

On  May  24,  1901,  J.  P.  Smelker,  being  the  owner  by  as- 
signment of  two  judgments  against  Oeorge  J,  Smith,  upon 
which  executions  had  been  duly  issued  and  returned  unsatis- 
fied, made  affidavit  before  a  court  commissioner  to  certain 
rights  and  property  belonging  to  the  debtor  under  the  will  of 
his  wife,  Mary  A.  Smith,  who  had  then  lately  died,  and 
whose  estate  was  in  process  of  settlement  in  the  hands  of  her 
executors,  whereupon  the  court  commissioner  appointed  the 
present  plaintiff,  Williams,  receiver  of  all  property  of  said 
judgment  debtor,  and  he  commenced  suit  against  said  Oeorge 
J.  Smith  and  against  the  said  executors.  Upon  the  trial  of 
that  action,  it  appeared  that  the  executors  at  that  time  had 
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in  their  possession  about  $6,800  of  securities  and  evidences 
of  indebtedness,  which  they  held  under  a  will  containing  the 
clause: 

"I  give,  devise,  and  bequeath  the  use  of  all  my  estate  per- 
sonal ...  to  my  husband,  George  J,  Smith,  for  and  dur- 
ing the  term  of  his  natural  life;  meaning  that  all  iucome 
from  my  personal  property,  estate,  interest  on  moneys,  etc., 
shall  be  annually  paid  to  him  by  my  executors  and  trustees 
hereinafter  named." 

The  remainder,  after  his  death,  was  bequeathed  to  others. 
It  also  appeared  that  the  judgment  debtor  had  no  property 
out  of  which  the  judgments  could  be  realized,  and  that  at 
the  time  of  the  trial  the  period  for  proving  debts  against  the 
estate  of  the  testatrix  had  elapsed,  and  only  $150  of  claims 
had  been  proved ;  that  the  executors  had  collected  some  $340 
of  interest,  and  some  $270  more  was  accrued  at  the  time  of 
the  judgment  Whereupon  judgment  was  entered  establish- 
ing a  lien  in  favor  of  the  plaintiff  upon  the  interest  of  George 
J.  Smith  in  said  income,  assigning  and  vesting  in  said  plaint- 
iff all  the  judgment  debtor's  rights  in  said  income  under  the 
will,  and  adjudging  the  plaintiff  entitled  to  receive  the  same 
from  the  executors  as  soon  as  the  county  court  should  de- 
termine the  net  amount  on  hand  above  debts  and  expenses  of 
administration,  and  also  to  receive  all  income  collected  by 
them  annually  thereafter  during  the  life  of  said  Smith.  It 
also  enjoined  the  judgment  debtor  from  interfering  in  any 
way  with,  or  assigning  or  incumbering,  said  estate  to  the  in- 
jury of  plaintiff's  rights.  The  judgment  further  enjoined 
the  executors  from  transferring  or  disposing  in  any  way  of 
any  of  the  said  income  to  the  injury  of  the  plaintiff,  and  com- 
manded the  said  executors  to  pay  to  the  plaintiff  the  income 
already  collected  as  soon  as  the  amount  should  be  definitely 
ascertained  by  the  county  court,  and  in  annual  instalments 
thereafter,  and  adjudged  costs  against  the  defendants  gen- 
erally, but  as  against  the  executors  merely  in  their  oiEcial 
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capacity.  From  that  judgment  both  the  principal  debtor, 
George  J.  Smith,  and  the  executors  appeal. 

For  the  appellants  there  was  a  brief  by  Reese,  Carter  & 
Mas<m,  and  oral  argument  by  Yroman  Mason  and  H.  L. 
Butler. 

For  the  respondent  there  were  briefs  by  Smelker  &  Smel- 
her,  and  oral  argument  by  /.  P.  Smelker, 

The  following  opinion  was  filed  February  3,  1903 : 

Dodge,  J.  1.  The  first  question .  presented  is  whether, 
either  upon  proceeding  supplementary  to  execution  or  upon 
a  creditors'  bill,  the  conduct  of  executors  can  be  controlled 
by  a  court  other  than  that  from  which  they  derive  their  au- 
thority. In  other  words,  whether  they  are  exempted  from 
the  broad  language  of  sees.  3029,  3035,  Stats.  1898,  author- 
izing the  maintenance  of  such  proceedings  and  the  entry  of 
judgment  therein  against  all  persons,  without  express  excep- 
tions. That  question  is  highly  important,  and  appears  never 
to  have  been  raised  or  decided  in  this  court,  although  we  pre- 
sume such  proceedings  have  been  often  attempted  in  the  trial 
courts,  and  in  one  instance,  at  least,  sustained  in  this  court, 
where  no  objection  was  raised.  Oppevheimer  v.  Collins,  115 
Wis.  283,  91  N.  W.  690. 

At  an  early  day  this  court  held  that  there  must  be  im- 
ported, by  construction,  into  the  garnishment  statute,  an 
exception  in  favor  of  moneys  in  ciLstodia  legis, — in  that 
case  in  the  hands  of  a  sheriff.  Hill  v.  La  C.  &  M.  B.  Co.  14 
Wis.  291.  The  court  there  reviewed  the  conflicting  authori- 
ties and  the  reasons  given  by  various  courts  for  holding 
against  the  garnishment  of  moneys  so  held,  and  adopted  the 
following  language  from  Marvin  v.  Hawley,  9  Mo.  378,  384  : 

"If  the  practice  of  garnishing  the  sheriff  for  money  in  his 
hands,  received  on  execution,  were  tolerated,  it  would  not 
only  greatly  interrupt  the  due  and  speedy  administration  of 
the  law,  and  prevent  the  courts  from  consunmiating  their 
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judgments,  but  it  would  involve  the  ministerial  officers  of  the 
court  in  interminable  difficulties  and  delay  in  the  discharge 
of  their  duties/' 

The  reasons  were  summed  up  by  Cole,  J.,  in  the  following 
words: 

"The  practice  would  inevitably  hinder  and  delay  the 
sheriff  in  the  discharge  of  those  duties  connected  with  the 
administration  of  the  civil  and  criminal  law  of  the  state." 

In  Bumham  v.  Fond  du  Lac,  15  Wis.  193,  the  same  ex- 
ception "was  extended  to  municipal  corporations,  upon  the 
same  reasons  as  those  urged  in  the  preceding  case,  although 
others  also  were  found ;  and  in  J.  I.  Case  T,  M.  Co,  v.  Mir- 
acle, 54  Wis.  295,  11  N.  W.  580,  executors  were  held  to  be 
exempt  from  garnishment,  at  least  prior  to  a  final  order  of 
distribution.  The  applicability  of  the  same  principle  to  trus- 
tees, accountable  to  a  court,  on  the  ground  that  the  fund  in 
their  hands  is  in  the  custody  of  the  law  and  under  the  con- 
trol of  the  court  appointing  them,  was  intimated  in  Evans  v. 
Rector,  107  Wis.  286,  290,  83  N.  W.  292.  We  may  there- 
fore consider  that  this  court,  from  amidst  some  conflict  of 
authority  elsewhere,  has  adopted  the  principle  that  moneys 
in  custodia  legis,  the  management  and  distribution  of  which 
are  already  under  the  control  of  a  court,  are  not  intended  to 
be  reached  by  garnishment  proceedings  instituted  by  cred- 
itors of  the  beneficiary  which  are  directed  at  the  custodians 
of  the  money  and  in  which  the  judgments  must  affect  and 
control  the  conduct  of  such  custodians,  thus  imposing  upon 
them  burdens  and  inconvenience  in  the  performance  of  their 
1^1  duties,  and  also  conflicting  with  and  obstructing  the 
freedom  and  discretion  of  the  court  in  whose  custody  the 
fund  is ;  and  this  upon  broad  grounds  of  public  policy. 

Upon  the  question  whether  like  considerations  must  pre- 
vent attempts  to  reach  such  funds  by  process  other  than  gar- 
nishment, as  by  creditors'  bill  or  supplementary  proceedings, 

there  is  also  conflict  of  authority.     Those  courts  which  deny 
Vol  117  —  10 
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efficacy  to  such  proceedings  do  so  upon  grounds  identical  with 
those  adopted  in  Wisconsin  on  the  subject  of  garnishment. 
A  few  such  cases  are:  U.  8.  v.  Eisenbeis  (D.  C.)  88  Fed.  4; 
Anheuser-Busch  B.  Asso.  v.  Hier,  62  Neb.  424,  72  N.  W. 
688 ;  Addyston  P.  &  S.  Co.  v.  Chicago,  170  HL  680,  48  K  E. 
967 ;  Smith  v.  McNamara,  15  Hun,  447 ;  Coram,  v.  Hide  & 
Leather  Ins.  Co.  119  Mass.  168;  Philadelphia  0.  &  B.  8. 
Co.  V.  Douglass,  14  Pa.  Co.  Ct  R.  234,  236.  In  Anheusei^ 
Busch  B.  Asso.  V.  Hier  it  is  said: 

"The  rule  that  personal  property  m  custodia  legis  is  not 
subject  to  attachment  or  garnishment  was  adopted  for  the 
protection  of  the  officer,  and  to  avoid  collision  of  authority 
and  conflict  of  title.  And  the  same  principle  forbids  the 
maintaining  of  an  independent  equitable  action  to  subject 
money  in  the  hands  of  the  clerk  of  the  court  in  his  official 
character.  .  .  .  No  case  has  been  cited  by  counsel,  nor  by 
diligent  search  have  we  been  able  to  find  a  single  one,  in 
which  money  in  the  custody  of  the  law  has  been  subjected  to 
the  claim  of  a  creditor  by  means  of  an  action  like  the  one  be- 
fore us.    We  do  not  think  it  can  be  maintained  on  principle." 

This  logic  seems  to  us  unanswerable.  No  consideration 
which  renders  the  garnishment  of  money  in  the  hands  of  ex- 
ecutors contrary  to  public  policy  fails  when  an  attempt  is 
made,  through  the  medium  of  a  court  of  equity,  to  control 
the  conduct  of  such  officers  by  injunction  or  by  mandatory 
judgment  for  the  payment  or  application  of  the  fimds  in 
their  hands.  The  same  burdens  of  inconvenience  and  ex- 
pense to  the  custodian  result  from  the  one  proceeding  as  from 
the  other.  The  conflict  with  the  court  charged  with  the  duty 
of  regulating  the  conduct  of  the  executor  is  quite  as  great  in 
the  latter  procedure  as  in  the  former.  We  feel  constrained 
to  hold,  in  agreement  with 'the  authorities  above  cited,  that 
the  same  considerations  of  public  policy  heretofore  declared 
with  reference  to  garnishment  extend  to  creditors'  bills  and 
supplementary  proceedings,  and  that  the  latter  cannot  be 
maintained  as  against  these  executors.     Hence  that  portion 
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of  the  judgment  which  acts  on  the  executors  as  such,  enjoin- 
ing them  from  transferring  or  disposing  of  the  income  of  the 
personal  estate  in  their  hands,  to  the  injury  of  the  plaintiff, 
and  directing  an^  requiring  them  to  pay  to  the  plaintiff  the 
income  already  collected,  and  annually  thereafter  that  which 
shaU  be  collected,  is  erroneous  and  must  be  reversed.  The 
bill,  as  against  such  executors,  should  have  been  dismissed. 

2.  The  remaining  question  is  whether  a  creditor,  through 
the  medium  of  supplementary  proceedings,  can  reach  the  in- 
terest of  a  judgment  debtor  in  personal  property,  or  its  in- 
come, held  for  him  upon  a  trust  proceeding  from  a  third  per- 
son.  Both  coimsel  address  themselves  to  a  discussion  of  sec. 
3029,  Stats.  1898,  which  authorizes  a  suit  (generally  termed 
a  creditors'  suit)  in  equity  by  the  judgment  creditor  to  reach 
property  due  or  held  in  trust  for  the  debtor,  "except  where 
such  trust  has  been  created  by  or  the  fund  so  held  in  trust 
has  proceeded  from  some  person  other  than  the  defendant 
himself."  On  the  one  hand,  it  is  contended  tl^t  this,  by  im- 
plication, forbids  such  a  suit  to  reach  property  so  held;  on 
the  other,  that  such  prohibition  is  overcome  by  the  provis- 
ions of  sees.  2083,  2089,  Stats.  1898.  The  question  dis- 
cussed is  not  whether  property  so  in  trust  is  exempted  from 
liability  for  debts  of  the  beneficiary,  but  whether  it  is  ex- 
cluded from  the  proceeding  authorized  by  sec.  3029  by  its 
very  words  above  quoted.  Strangely  enough,  both  counsel 
seem  to  wholly  overlook  the  fact  that  the  present  proceeding 
is  not  the  one  authorized  by  that  section  of  statute,  nor  in  any 
wise  dependent  upon  it  This  suit  is  not  commenced  by  the 
judgment  creditor,  but,  on  the  contrary,  is  a  step  in  the  pro- 
ceedings authorized  and  regulated  by  sees.  3030-3038,  Stats. 
1898,  commonly  called  "supplementary  proceedings,"  where- 
by the  debtor  may  be  called  summarily  before  a  magistrate 
to  be  examined,  and  any  property  "not  exempt  from  execu- 
tion" may  be  ordered  applied  on  the' judgment,  and  neces- 
sary steps  by  appointment  of  receiver,  with  authority  to  sue, 
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etc,  may  be  taken  to  effect  such  application.  This  proceed- 
ing came  into  our  practice  in  1856  (ch.  120,  sees.  202-213), 
and  is  entirely  distinct  from  that  laid  down  by  the  prototype 
of  sec.  3029,  Stats.  1898,  viz.,  ch.  303,  Laws  of  1860.  Hence 
the  clause  above  quoted  from  the  latter  statute,  whatever  its 
meaning,  cannot  serve  to  limit  or  control  procedure  or  rights 
under  the  former.  Confining  ourselves,  then,  to  the  statutes 
which  are  applicable,  we  find  that  sec.  3036,  Stats.  1898,  au- 
thorizes application  to  the  judgment  of  "any  property  of  the 
judgment  debtor  in  the  hands  either  of  himself  or  any  other 
person,  or  due  to  the  judgment  debtor,  not  exempt  from  exe- 
cution." We  cannot  doubt  that  the  words  "not  exempt  from 
execution,"  so  used,  are  equivalent  to  "not  exempted  by  ex- 
press statute  from  execution."  It  may  be  stated  generally 
that,  except  for  express  statute,  all  property  of  a  debtor  is 
liable  for  his  debts.  Such  is  the  obvious  implication  of  sec. 
17,  art.  I,  of  our  constitution.  We  have  been  referred  to  no 
statute  exempting  personal  property  held  in  trust,  nor  the 
proceeds  or  income  thereof,  when  the  debtor  is  absolutely  en- 
titled thereto,  so  that  he  can  sell  or  assign.  Sees.  2083,  2089, 
Stats.  1898,  are  called  to  our  attention,  in  connection  with 
decisions  under  the  corresponding  sections  of  the  New  York 
statutes,  as  sustaining  immunity  of  trust  income  from  debts, 
either  in  whole,  or  to  the  extent  of  the  beneficiary's  needs  for 
support.  These  statutes  of  Wisconsin,  however,  apply  only 
to  real  estate,  and  we  have  no  counterpart  for  the  New  York 
statute  which  the  courts  there  have  construed  to  apply  the 
same  policy  to  personalty.  Lamberton  v.  Pereles,  87  Wis, 
449,  461,  58  N.  W.  776.  We  cannot  view  these  sections  as 
exempting  from  liability  for  debt  the  income  of  the  personal 
estate  held  in  trust  for  appellant  Oeorge  J.  Smith,  which  is ' 
payable  to  him  absolutely  and  without  condition.  Being  so 
payable,  his  power  of  transfer  and  alienation  is  absolute. 
Lamberton  v,  Pereles,  supra.  He  could  by  his  own  volition 
transfer  this  valuable  property  right  to  the  judgment  cred- 
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itor  or  to  the  receiver  in  part  satisfaction  of  the  judgment 
It  is  competent  for  a  court  of  equity,  acting  upon  the  debtor 
personally,  to  compel  him  to  make  such  transfer,  or,  in  lieu 
thereof,  to  effectuate  that  result  by  its  decree.  Such  transfer 
can  be  as  complete  and  of  as  full  effect  as  any  the  debtor 
could  make,  to  vest  in  the  assignee  complete  ownership  and 
right  to  demand  payment  from  the  trustees,  and  to  hold  them 
to  liability  in  case  they  disregard  his  rights  after  proper 
notification  and  demand.  Doubtless  such  transfer  is  fully 
accomplished  by  so  much  of  the  decree  as  is  addressed  toward 
George  J,  Smith  and  toward  his  beneficial  interest,  adjudg- 
ing completed  transfer  thereof  and  enjoining  him  from  other- 
wise assigning  or  interfering  with  it  To  that  extent,  we  hold 
the  judgment  warranted  by  the  record.  On  the  other  hand, 
that  portion  of  the  decree  whicK  acts  on  the  executors,  by 
either  commanding  them  to  pay  to  plaintiff,  or  to  refrain 
from  other  acts  with  reference  to  the  fund  in  their  hands,  is 
erroneous. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  enter  judgment  dismissing  the 
complaitit  as  against  George  A.  Smith  and  Henry  J.  Hicks, 
as  executors,  and  awarding  relief  against  the  defendant 
George  J.  Smith  in  accordance  with  the  foregoing  opinion. 

Upon  a  motion  by  the  respondent  for  a  rehearing  it  was 
urged  that  the  action  should  not  be  dismissed  as  to  the  ex- 
ecutors. They  are  necessary  parties,  and  without  them  no 
effective  remedy  can  be  given  .the  plaintiff  to  enforce  the  right 
to  the  fund  which  the  court  says  he  should  have.  Arlington 
State  Bank  v.  Paulsen,  67  Neb.  717,  78  N.  W.  303,  80  N.  W. 
263 ;  Bicketson  v.  Merrill,  148  Mass.  76,  19  K  E.  11 ;  Barry 
V.  Abbott,  100  Mass.  396 ;  Lord  v.  Harte,  118  Mass.  271 ; 
Sparhawk  v.  Cloon,  125  Mass.  263 ;  Forbes  v.  Lothrop,  137 
Mass.  525;  Baker  v.  Brown,  146  Mass.  369;  Maynard  v. 
Chaves,  149  Mass.  307;   Quyer  v.  Wilson,  139  111.   392; 
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Bwm  V.  LaForge,  191  IlL  598,  61  N.  E.  382;  Be  Qua  v. 
Oraham,  187  lU.  67,  68  N.  E.  867 ;  Girard  L.  Ins.  &  T.  Co. 
V.  Chambers,  46  Pa.  St  485 ;  Keyser  v.  Mitcheh  67  Pa.  St 
473;  Hallett  v.  Thompson,  6  Paige,  583;  Degraw  v.  Clas- 
son,  11  Paige,  136;  Williams  v.  Thorn,  70  N.  Y.  270;  Wet- 
more  V,  Weimore,  149  N.  Y.  620;  Brooks  v.  Raynolds,  59 
Fed.  923 ;  Nichols  v.  Eaton,  91  U.  S.  716 ;  May  v.  Bryan,  17 
App.  D.  C.  392 ;  Boswell  v.  Hall,  6  Ohio  N.  P.  497 ;  Murphy 
V.  Busick,  22  InA  App.  247,  53  N.  E.  476 ;  Earle  v.  Qrove, 
92  Mich.  285,  52  K  W.  615 ;  Oassady  v.  Orimmelman,  108 
Iowa,  695,  77  N.  W.  1067;  Morgan  v.  Kingman,  123  Mich. 
197,  81  K  W.  1089 ;  Kinloch  v.  Meyer,  Speer  Eq.  427 ;  Far- 
rar  v,  Haselden,  9  Rich.  Eq.  331;  Moloney  v.  Jones  (TeniL) 
69  S.  W.  700;  Hutchinson  v.  Maxwell  (Va.)  40  S.  E.  665; 
Oorman  v.  Stillman  (R.  I.)  52  Atl.  1088;  Helm  v.  Hardin, 
41  Ky.  231 ;  Bowen  v.  Cent,  54  Md.  566 ;  Hartley  v.  Blood- 
good,  16  Ala.  233 ;  Williams  v.  Bankhead,  19  Wall.  663 ; 
Story,  Eq.  PL  §  207;  Johnson  v.  Coleman,  23  Wis.  462;  Gob- 
lin V.  WheeUr,  49  Wis.  507. 

The  motion  was  denied  March  21,  1908. 


Capb  and  others,  Appellants,  vs.   Plymouth  Conobeoa- 
TiONAL  Chuboh  and  others.  Respondents. 

Janwiry  IS— March  21, 190S, 

Religious  societies:  Secession  of  majority:  Right  to  use  huilding:  In- 
'    function:  Parties:  Trustees. 

1.  Where  a  majority  of  a  religiouB  society  has  withdrawn  there- 
from and  organized  a  new  church  of  a  different  denomination, 
the  minority,  adhering  to  the  original  society,  are  entitled  to 
the  use  and  occupation  of  the  church  building  held  In  trust  for 
said  society,  and  the  new  church  and  Its  trustees  may  be  re- 
strained from  Interfering  with  such  use. 
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2.  The  action  to  restrain  interference  with  its  use  and  occupation 
of  the  church  building  may  be  maintained  by  the  original  so- 
ciety, and  the  trustees  who  hold  the  legal  title  in  trust  for  it 
are  not  necessary  parties  plaintiff. 

Appeal  from  an  order  of  the  circuit  court  for  Iowa 
county:  Geoege  Clementson,  Circuit  Judge.    Reversed. 

This  is  an  appeal  from  an  order  sustaining  a  demurrer  to 
the  third  amended  complaint,  which  alleges  that  March  22, 
1848,  one  Jabez  Wilson,  then  the  sole  owner  of  the  premises 
described,  made  a  deed  thereof  to  Samuel  Hosking,  John 
Hosking,  John  Lumley,  Edward  Thomas,  Benjamin  Thomas, 
Thomas  Jenkins,  S.  A.  Brownell,  Joseph  Ward,  John  Todd, 
Joseph  Vincent^  James  Hendy,  and  William  James,  of 
Dodgeville,  reciting: 

"Whereas  heretofore  the  citizens  of  Dodgeville  have  erected 
a  church  by  subscription,  called  the  Dodgeville  Eepublican 
Church,  in  which  each  subscriber  holds  an  interest  in  propor- 
tion to  the  amount  subscribed  by  him,  and  the"  above-named 
grantees  have  been  elected  trustees  thereof  by  the  subscribers, 
"and  it  is  agreed  and  understood  by  and  between  said  sub- 
scribers and  parties  that  the  society  of  Wesleyan  Methodists 
of  Dodgeville  shall  have  the  use  of  said  church  as  follows, 
to  wit:  From  half  past  ten  o'clock  in  the  morning  to  half 
past  twelve,  and  at  six  in  the  evening  on  each  *&uccessive  Sab- 
bath, and  also  on  every  Wednesday  evening :  With  the  above 
Feservation,  the  said  church  shall  be  open  at  all  times  to  min- 
isters of  other  denominations,  to  scientific  lectures,  lectures 
on  temperance,  and  for  all  other  purposes  of  a  strictly  moral 
tendency :  Should  the  Wesleyan  Methodist  Society  withdraw 
their  services,  the  said  trustees  shall  appoint  some  other  re- 
ligious denomination  or  denominations  to  fill  the  vacancy  or 
supply  the  services  so  withdrawn:  As  often  as  a  vacancy 
shall  occur  in  said  trust  by  the  death  or  removal  from  the 
county  of  one  of  its  members,  a  majority  of  the  surviving 
trustees  shall  elect  a  new  trustee  at  a  meeting  called  for  the 
purpose  by  said  trustees,  and  of  which  one  week's  notice  shall 
be  given." 

The  deed  then  grants  the  premises  described  to  the  said 
trustees  and  their  successors  in  oflSce  forever,  in  trust  for  the 
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use  of  the  said  Republican  Church,  its  subscribers,  and  the 
uses  before  mentioned.  The  deed  contains  a  warranty  of 
title  to  the  said  trustees  of  the  Republican  Church,  and  their 
successors  in  office  and  assigns  forever,  against  the  lawful  de- 
mands of  all  persons. 

Other  allegations  of  the  complaint  are  sufficiently  stated  in 
the  opinion.  The  complaint  prays  judgment  that  the  defend- 
ants, and  each  and  all  of  them,  and  all  persons  claiming 
under  them,  or  either  of  them,  be  perpetually  enjoined  from 
using  or  occupying  said  church  building  for  the  purposes  of 
religious  worship  according  to  the  religious  tenets  or  under 
the  church  government  of  the  Congregational  Church;  that 
they,  and  each  of  them,  be  enjoined  from  interfering  in  any 
manner  with  the  use  and  occupation  of  said  church  building 
by  the  Primitive  Methodist  Society  of  Dodgeville  for  the 
purposes  of  religious  worship  according  to  the  forms,  rules, 
usages,  practices,  and  doctrines  of  said  society ;  that  the  right 
of  the  Primitive  Methodist  Society  of  Dodgeville  to  so  use 
and  occupy  said  church  building  to  the  exclusion  of  the  de- 
fendants and  all  persons  claiming  under  them,  or  either  of 
them,  be  established  and  declared. 

For  the  appellants  there  was  a  brief  by  Reese,  Carter  £ 
Mason  and  Spensley  &  Mcllhon,  and  oral  argument  by  Vro- 
man  Mason  and  Calvert  Spensley. 

For  the  respondents  there  was  a  brief  by  Aldro  Jenks  and 
SmelJcer  &  Smelker,  and  oral  argument  by  /.  P.  Smelher  and 
Mr,  Jenks, 

The  following  opinion  was  filed  February  3,  1903 : 

Cassoday,  C.  J.  It  appears  from  the  complaint  that  in 
March,  1848,  the  owner  of  the  lot  in  question  conveyed  the 
same  to  the  twelve  persons  therein  named,  as  trustees  of  the 
Dodgeville  Republican  Church,  and  to  their  successors  in  of- 
fice forever,  in  trust  for  the  use  of  said  church,  its  subscribers, 
and  the  uses  thereinbefore  mentioned.     Prior  to  that  convey- 
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ance  a  churcli  building  had  already  been  erected  thereon  by 
subscription,  in  which  each  subscriber  held  an  interest  in 
proportion  to  the  amount  subscribed  by  him.  The  deed  of 
trust  expressly  secured  to  "the  Society  of  Wesleyan  Method- 
ists of  Dodgeville^'  the  use  of  the  church  "from  half  past  ten 
o'clock  in  the  morning  to  half  past  twelve,  and  at  six  in  the 
evening  of  each  successive  Sabbath,  and  also  on  every  Wed- 
nesday evening,"  and  expressly  provided  that,  "should  the 
Wesleyan  Methodist  Society  withdraw  their  services,  the  said 
trustees''  should  "appoint  some  other  religious  denomination 
or  denominations  to  fill  the  vacancy  or  supply  the  services 
80  withdrawn,"  The  grantees  in  the  deed  accepted  such  trust, 
and  agreed  to  relinquish  the  control  of  the  building  to  the  So- 
ciety of  Wesleyan  Methodists  in  case  it  would  pay  and  dis- 
charge a  debt  on  the  church  of  $150,  which  it  did  in  1849. 
In  the  same  year  the  Society  of  Wesleyan  Methodists  with- 
drew their  services  from  the  church  building,  and  thereupon 
the  trustees,  under  the  provisions  of  the  deed,  appointed  the 
Dodgeville  Primitive  Methodist  Society  to  fill  the  vacancy 
caused  by  such  withdrawal,  in  consideration  whereof  that 
society  agreed  to  refund  and  did  refund  to  the  Society  of 
Wesleyan  Methodists  the  $150  so  paid  by  it;  and  the  trustees, 
in  consideration  thereof,  relinquished  to  the  Dodgeville  Prim- 
itive Methodist  Society  the  control  of  the  church  building  and 
lot  for  its  exclusive  use  and  occupancy.  In  1863  that  so- 
ciety built  a  new  church  building  on  the  same  'lot,  and  that 
building  and  the  old  building  were  burned  down  and  entirely 
consumed  in  1879.  In  1880  that  society  erected  upon  the 
same  lot  a  new  church  edifice  at  an  expense  of  $6,500,  and 
the  same  was  dedicated  to  religious  worship  and  uses  the  same 
year  by  that  society.  The  same  society  continued  to  occupy 
such  new  church  edifice  as  a  place  of  public  Christian  wor- 
ship from  1880  to  1897. 

In  February,  1897,  a  majority  of  the  members  of  the 
Dodgeville  Primitive  Methodist  Society  organized  and  in- 
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corporated  the  defendant  Plymouth  Congregational  Church, 
and  thereupon  tbok  exclusive  possession  of  the  diurch  build- 
ing and  lot,  and  used  the  same  as  a  place  of  religious  wor^ 
ship,  and  thereupon  wholly  excluded  therefrom  the  Dodge- 
ville  Primitive  Methodist  Society  and  the  other  members 
thereof,  constituting  a  minority  of  its  members.  The  Dodge- 
ville  Primitive  Methodist  Society  has  had  a  board  of  trustees 
ever  since  1849,  who  have  performed  their  duties  and  func- 
tions as  such,  and  such  trustees  are  plaintiffs  in  this  action, 
and  that  society  has  not  less  than  100  members. 

The  complaint  also  alleges,  in  effect,  that  each  of  said 
churches  and  societies  differs  frcan  any  of  the  others  in  re- 
ligious tenets,  beliefs,  practices,  and  organization,  in  many 
important  respects ;  that  the  Dodgeville  Primitive  Methodist 
Society  has  always  had  distinguishing  characteristics  of  ma- 
terial character  wherein  it  differs,  and  still  differs,  from  all 
other  churches  or  religious  sects,  both  as  regards  religious 
belief  and  church  government;  that,  among  other  things,  it 
submitted  to  the  government  and  directions  of  a  religious  de- 
nomination known  as  the  Western  Conference  of  the  Primi- 
tive Methodist  Church,  and  was  a  member  of  and  belonged  to 
that  conference ;  that  such  conference  was  and  is  the  govern- 
ing body  of  all  Primitive  Methodist  Societies  in  Wisconsin, 
including  the  plaintiff,  which  is  bound  to  submit  thereto.  On 
February  13,  1902,  the  Dodgeville  Primitive  Methodist  So- 
ciety and  its  trustees  commenced  this  action  against  the 
Plymouth  Congregational  Church  and  its  trustees  for  the 
purposes  indicated.  ' 

There  can  be  no  question  but  that  under  the  deed  and  the 
appointment  mentioned,  the  Dodgeville  Primitive  Methodist 
Society  succeeded  to  all  the  rights  granted  and  secured  to  the 
Society  of  Wesleyan  Methodists  of  Dodgeville,  mentioned  in 
the  deed.  It  is  therefore  the  same  as  though  the  deed  had 
declared  that  the  Dodgeville  Primitive  Methodist  Society 
should  'Tiave  the  use  of  said  church     .     .     .     from  half 
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past  ten  o'clock  in  the  morning  to  half  past  twelve,  and  at 
six  in  the  evening  of  each  successive  Sabbath,  and  also  on 
every  Wednesday  evening.'* 

1.  The  important  question  in  the  case  is  whether  a  ma- 
jorily  of  the  plaintiff  society  could  rightfully  withdraw 
therefrom  and  incorporate  and  organize  the  defendant 
church,  and  then  exclude  from  the  church  building  and  lot 
the  plaintiff  society  and  the  minority  of  its  members.  It  is 
midisputed,  and  there  can  be  no  doubt,  that  the  deed  vested 
the  legal  title  in  the  trustees  therein  named,  subject  to  the 
trust  imposed.  The  case  is  broadly  distinguishable  from 
those  cases  where  the  action  of  the  majority  pertains  merely 
to  the  temporalities  of  the  church.  Fadness  v.  Braunborg,  73 
Wis.  257,  286-288,  41  N.  W.  84.  It  is  not  the  case  of  two 
factions,  each  claiming  to  belong  to  the  same  sect,  and  each 
se^ng  to  control  the  property  or  temporalities  of  the  church. 
Frwnke  v.  Mann,  106  Wis.  134,  81  N.  W.  1014.  Here,  ac- 
cording to  the  allegations  of  the  complaint,  a  majority  of  the 
plaintiff  society  withdrew  therefrom,  and  organized  them- 
selves into  a  church  of  an  entirely  different  denomination. 
It  is  clear,  upon  principle,  as  well  as  authority,  that  the  mem- 
bers of  the  plaintiff  society  who  remained,  although  a  mi- 
nority, constitute  the  Dodgeville  Primitive  Methodist  So- 
ciety, and  retained  the  property  and  rights  of  property  be- 
longing thereto.  Baker  v.  Fales,  16  Mass.  488;  Miller  t\ 
Oable,  2  Denio,  492;  Schnor/s  Appeal,  67  Pa.  St.  138; 
Happy  V.  Morton,  33  HI.  398 ;  Lawson  v.  Kolbenson,  61  111. 
405;  ML  Zion  B.  Church  v.  Whitmore,  ^3  Iowa,  138,  49  N. 
W.  81;  Lamb  v.  Cain,  129  Ind.  486,  29  K  E.  13;  Smith  v. 
Pedigo,  145  Ind.  366,  33  K  E.  777,  44  K  E.  363;  Watson 
r.  Jones,  13  Wall.  679.  In  such  cases  it  is  within  the  prov- 
ince of  a  court  of  equity  to  protect  the  minority.  In  the  first 
of  the  cases  in  this  court,  cited  above,  it  was  conceded  that: 

"It  is  not  the  province  of  courts  of  equity  to  determine 
mere  questions  of  faith,  doctrine,  or  schism,  not  necessarily 
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inyolved  in  the  enforcement  of  ascertained  trusts.  .  .  . 
Courts  deal  with  tangible  rights,  not  with  spiritual  concep- 
tions, unless  they  are  incidentally  and  necessarily  involved 
in  the  determination  of  legal  rights.  Such  trusts,  when  valid 
and  so  ascertained,  must,  of  course,  be  enforced."  Fadness 
V.  Braunborg,  73  Wis.  293,  41  N.  W.  95. 

In  the  other  it  was  said  by  my  Brother  Maeshall,  and  in 
effect  held  by  the  court,  that: 

"If  officers  temporarily  in  charge  of  the  corporate  affairs 
divert  its  property  from  the  legitimate  uses  of  the  corpora- 
tion, as  limited  by  the  grant  of  such  property  to  it,  or  the  pur- 
poses of  its  organization  as  r^ards  the  particular  religious 
faith  it  was  organized  to  promote,  a  court  of  equity  has 
ample  power  to  interfere  to  protect  the  minority;  for  as  to 
such  matters  the  right  of  each  member  of  the  church  society 
is  the  equal  of  every  other,  and  the  rights  of  all  are  referable 
to  the  terms  of  the  trust  upon  which  the  corporation  property 
is  held,  which  trust,  as  indicated,  may  be  declared  in  the  con- 
veyance of  the  property  to  the  corporation  so  far  as  not  in- 
consistent with  its  corporate  powers,  or  by  the  articles  of  or- 
ganization limiting  and  defining  its  rights  and  those  of  its 
members."  Franhe  r.  Mann,  106  Wis.  118,  130,  81  N.  W. 
1014,  1018. 

The  fact  that  a  majority  of  a  religious  society  secedes  from 
a  church  and  organizes  a  new  church  of  a  different  denomi- 
nation, does  not  entitle  them  to  share  in  the  benefits  of  the 
fund  or  property  held  in  trust  for  the  original  society.  The 
defendant  church,  not  incorporated  or  organized  until  1897, 
and  then  as  a  different  denomination,  is  here  claiming  that 
it  rightfully  excluded  the  plaintiff  society,  which  had  been 
in  the  undisputed  possession  of  the  church  property  under  the 
deed  for  nearly  fifty  years,  and  during  that  time  had  erected 
two  church  buildings  on  the  lot  at  great  expense,  besides 
having  paid  $150  in  consequence  of  an  old  debt  upon  first 
taking  such  possession.  The  question  is  not  before  us  as  to 
whether,  under  one  clause  of  the  deed,  the  church  must  re- 
main "open  at  all  times  to  ministers  of  other  denominations,^^ 
including  the  defendant,  and  "to  scientific  lectures,  'lectures 
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on  temperance,  and  for  all  other  purposes  of  a  strictly  moral 
tendency."  To  maintain  tiiis  action,  it  is  not  essential 'that 
the  plaintiffs  are  entitled  to  all  the  relief  demanded  in  the 
complaint.  We  must  hold  that  the  complaint  states  a  good 
cause  of  action ;  that  upon  the  facts  stated  the  plaintiff  society 
has  ;he  right  to  use  and  occupy  the  church  building,  during 
the  times  mentioned  in  the  deed,  to  the  exclusion  of  the  de- 
fendants and  all  persons  claiming  under  them,  or  either  of 
them ;  and  that  the  defendants,  and  each  of  them,  be  enjoined 
from  interfering  with  such  use  and  occupation. 

2.  One  ground  of  demurrer  is  that  there  is  a  defect  of  par- 
ties plaintiff,  in  that  neither  the  trustees  named  in  the  deed, 
nor  their  successors  in  trust,  are  joined  as  plaintiffs,  and  that  ^ 
they  are  the  only  parties  that  can  maintain  this  action.  *It  is 
conceded  by  all  that  the  legal  title  to  the  property  is  in  such 
trustees.  No  attack  is  made  upon  that  title.  Neither  of  the 
parties  to  this  action  has  any  controversy  with  such  trus- 
tees. There  is  no  claim  of  any  injury  to  or  waste  of  any  of 
the  property.  The  controversy  is  wholly  between  the  plaint- 
iff society  and  the  defendant  church.  The  plaintiff  society 
asks  to  be  protected  in  the  rights  granted  to  it  by  the  trust 
deed.    The  rule  applicable  seems  to  be  that: 

''Suits  for  the  possession  of  real  estate  are  properly  brought 
by  the  party  entitled  to  the  possession,  whether  he  be  trustee 
or  cestui  qv4  trust.  .  .  .  But  the  cestui  que  trust,  if  en- 
titled to  tie  possession,  may  in  his  own  name  sue  a  stranger 
therefor,  or  he  may  sue  the  trustee  in  ejectment.  Suits  to 
compel  the  proper  execution  of  the  tryst  may  be  instituted 
by  the  beneficiary,  as  the  one  most  interested,  or,  in  rare 
cases,  by  the  settlor."  27  Am.  &  Eng.  Ency.  of  Law,  282, 
2S3,  and  cases  there  cited. 

We  find  no  defect  of  parties. 

By  the  Court. — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  direction  to  overrule  the  de- 
murrer and  for  further  proceedings  according  to  law. 

A  motion  for  rehearing  was  denied  March  21,  1903. 
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SoHiNTGEN,  Appellant,  vs.  City  of  La  Cbossk,  Eespondent. 
February  S— March  21,  1909. 

Municipal  corporations:  Street  improvements:  Assessment  of  5ene- 
flts:  Reassessment:  Validity  of  statute:  ''Without  authority  of 
law:"  Due  process  of  law:  Notice:  Classification  of  cities: 
Adopting  provisions  of  general  charter:  Taxation  for  private 
purpose:  Exemption  from  assessment:  Nature  of  pavement: 
Burden  of  proof. 

1.  Sec.  1210d/  Stats.  1898,  as  amended  by  ch.  9,  Laws  of  1901  (pro- 

viding that  when  a  special  assessment  for  street  Improvements 
Is  Invalid  "because  of  such  work  having  been  done  without 
authority  of  law/'  or  for  failure  to  make  a  proper  assessment 
^r  to  observe  any  provision  of  law,  either  In  adopting  any  part 
of  the  general  city  charter  law  or  otherwise,  a  reassessment 
shall  be  made).  Is  valid.  The  words  "without  authority  of  law" 
refer  to  assessments  which  are  without  authority  of  law  by 
reason  of  defects  In  the  proceedings,  and  not  to  such  as  could 
not  be  made  under  any  circumstances  because  no  law  author^ 
Izes  them. 

2.  An  expense  which  was  not  legally  capable  of  bMng  assessed 

against  private  property  originally  cannot  be  made  a  charge 
against  such  property  by  reassessment  proceedings. 

3.  Where  there  was  a  valid  law  authorizing  the  assessment  at  the 

time  the  work  was  done,  and  the  work,  though  not  done  under 
the  provisions  of  that  law,  was  done  In  a  way  which  the  legis- 
lature might  have  authorized,  a  reassessment  may  be  author- 
ized if  all  the  essentials  of  due  process  of  law  be  preserved  to 
the  property  owner,  including  an  opportunity  to  be  heard  as  to 
the  amount  of  his  assessment. 

4.  Thus,  if  a  reassessment  law  gives  the  property  owner  full  notice 

and  opportunity  to  be  heard  as  to  the  amount  of  his  assess- 
ment, it  cannot  be  held  unconstitutional  because  he  has  had  no 
opportunity  to  be  heard  as  to  the  nature  of  the  Improvement 
or  the  manner  of  making  it,  although  the  law  authorizing  the 
original  assessment  provided  for  notice  before  the  doing  of  the 
work  and  for  hearing  as  to  the  manner  of  doing  it. 
6.  A  reassessment  law  general  in  its  terms  and  applicable  to  every 
city  in  the  state  operating  under  a  special  charter  Is  not  im- 
proper class  legislation  and  Is  not  a  special  or  private  law  for 
the  assessment  of  taxes  within  the  inhibition  of  sec.  31,  art.  lY, 
Const. 
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6.  The  mere  fact  that  special  Improvement  bonds  Issued  against 

property  have  been  bought  from  the  city  by  a  third  person  and 
paid  for,  does  not  render  the  relevylng  of  the  assessment  and 
issuance  of  new  bonds  to  the  holder  the  levying  of  a  tax  for 
the  benefit  of  a  private  person.  If  the  work  for  which  the 
original  assessment  was  made  was  a  public  work,  the  assess- 
ment or  reassessment  made  to  pay  for  it  is  an  assessment  for  a 
public  purpose. 

7.  Where  the  original  assessment  was  invalid  because  the  proceed- 

ings were  conducted  pursuant  to  sections  of  ch.  40a,  Stats.  1898, 
which  were  supposed  to  have,  but  had  not,  been  legally  adopted 
by  the  city,  a  reassessment  is  authorized  by  sec.  1210(1,  Stats. 
1898,  as  amended  by  ch.  9,  Laws  of  1901. 

8.  Where,  in  an  action  to  set  aside  a  special  assessment  for  paving 

a  street,  it  appears  that  by  the  city  charter  plaintiff's  property 
is  exempt  from  assessment  for  such  improvement  unless  the 
pavement  is  a  permanent  one  having  a  concrete  foundation, 
the  duty  of  showing  that  the  pavement  is  such  rests  upon  the 
city. 

Appeal  from  a  judgment  6f  the  circuit  court  for  La  Crosse 
county ;  Lawkence  W.  Halsey,  Judge.    Reversed, 

This  is  an  action  in  equity  brought  to  set  aside  certain  re- 
assessments levied  against  the  plaintiffs  property  in  the  city 
of  La  Crosse  to  pay  for  the  paving  of  the  street  in  front  of 
said  property  with  brick  pavement  The  case  comes  here 
upon  the  pleadings  and  findings,  there  being  no  bill  of  excep- 
tions. The  facts  are  that  in  the  year  1900  the  city  of  La 
Crosse  entered  upon  an  extensive  system  of  street  improve- 
ments in  the  city  by  the  laying  of  brick  pavement  at  the  ex- 
pense of  abutting  lots,  and  among  other  streets  so  improved 
was  the  street  in  front  of  the  plaintiffs  property.  At  that  time 
the  city  was  operating  under  a  special  charter ;  the  same  being 
cL  162,  Laws  of  1887,  as  amended  by  certain  subsequent 
acts.  Before  comm^icing  these  improvements,  however,  the 
city  council  attempted  to  adopt  by  ordinance  sec.  925 — 175 
and  sees.  926 — 177  to  926—199,  inclusive,  of  the  Statutes  of 
1898 ;  being  a  part  of  the  general  city  charter.  All  of  the 
proceedings  for  the  making  of  the  improvements  in  question 
and  the  levying  of  assessments  and  the  issuance  of  improve- 
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ment  bonds  thereon,  were  taken  tinder  the  sections  of  the 
general  charter  so  attempted  to  be  adopted.  The  plaintiff 
filed  due  and  written  objections  to  the  prosecution  of  the 
work  and  to  the  levying  of  tie  assessments,  but  the  work  was 
completed  and  the  assessments  levied  against  the  plaintiff's 
property  therefor ;  and,  such  assessments  not  being  paid,  im- 
provement bonds  were  issued  against  the  plaintiff's  property. 
June  25,  1900,  an  action  of  certiorari  was  commenced  by  one 
Boycott,  another  property  owner,  to  test  the  validity  of  the 
ordinance  aforesaid  adopting  certain  sections  of  the  general 
charter ;  and  final  judgment  was  rendered  in  said  action  De- 
cember 11,  1900,  adjudging  that  the  attempted  adoption  was 
null  and  void.  State  ex  rel.  Boycott  v.  Mayor,  107  Wis.  654, 
84  N.  W.  242.  Thereafter  another  action  of  certiorari  was 
commenced  by  Boycott  for  the  purpose  of  reversing  the  as- 
sessment proceedings  themselves,  which  action  resulted  in  a 
judgment  by  the  circuit  court  for  La  Crosse  county  February 
3,  1900,  setting  aside  the  assessments  and  the  improvement 
bonds  for  the  reason  that  the  assessment  proceedings  were 
without  jurisdiction  and  contrary  to  the  city  charter  and  the 
statutes  of  the  state.  February  14,  1901,  the  council  of  the 
city  of  La  Crosse  duly  adopted,  by  ordinance,  sees.  925 — 172 
to  925 — 200,  inclusive,  of  the  general  charter  law;  and  subse- 
quently a  reassessment  of  benefits  and  damages  was  made 
against  the  plaintiff's  property,  and  new  special  improve- 
ment bonds  were  issued  under  the  provisions  of  sec.  1210dj 
Stats.  1898,  as  amended  by  ch.  9,  Laws  of  1901.  These 
new  improvement  bonds  are  all  held  by  a  national  bank  in  the 
city  of  La  Crosse,  and  the  city  owns  no  part  thereof.  Before 
the  making  of  the  improvements  in  question,  the  street  in 
front  of  the  plaintiff's  property  had  been  twice  improved, 
paved,  and  guttered  according  to  the  grade  established  by  the 
council,  at  the  expense  of  the  plaintiff's  lots,  at  a  total  cost  of 
about  eighty  cents  per  square  yard,  and  the  present  assess- 
ment amounted  to  $1.49  per  square  yard. 


21]  JANUAKY  TERM,  1903.  161 

Schintgen  y.  La  Crosse,  117  Wis.  ISa 

Upon  these  facts  the  court  found  that  the  reassessments 
were  valid,  and  dismissed  the  coniplaint,  and  the  plaintiff 
appeals. 

For  the  appellant  there  were  briefs  by  McConnell  & 
Schweizer,  attorneys,  a  separate  brief  by  Oreene,  Fairchild, 
North  £  Parker,  of  counsel,  and  oral  argument  by  C.  H. 
Schweizer. 

For  the  respondent  there  was  a  brief  by  W.  F.  Wolfe,  at- 
torney, and  A,  C.  Wolfe  and  Geo.  H.  Gordon,  of  counsel,  and 
oral  argument  by  W,  F.  Wolfe  and  A.  C,  Wolfe. 

WiNSLOW,  J.  The  case  presents  the  general  question  of 
the  validity  of  sec.  1210(i,  Stats.  1898,  as  amended  by  ch.  9, 
Laws  of  1901,  which  provides  for  the  reassessment  of  invalid 
special  assessments  for  street  improvements.  The  general  con- 
tentions made  by  the  plaintiff  are  (1)  that  the  section  named 
is  unconstitutional;  (2)  that,  if  constitutional,  it  is  not  ap- 
plicable to  the  case  at  bar;  and  (3)  that  in  any  event  the 
plaintiff's  premises  were  not  liable  to  assessment. 

1.  The  section  referred  to  provides,  in  substance,  that  when 
a  street  improvement  has  been  or  may  hereafter  be  made  in 
any  city,  and  a  special  assessment  made  against  private  prop- 
erty therefor,  and  such  assessment  is  invalid  ^^because  of  such 
work  having  been  done  without  authority  of  law,  or  for  fail- 
ure to  make  a  proper  assessment  of  benefits  and  damages, 
or  to  observe  any  provision  of  law,  either  in  adopting  any 
part  of  chapter  40a  of  the  Statutes  of  1898  or  otherwise,  or 
because  of  any  act  or  defect  in  the  proceedings  upon  which 
such  assessment,  certificate,  sale  or  bond  is  based,  or  because 
of  any  provision  contained  in  the  contract  for  doing  such 
work  not  authorized  by  law,  the  city  authorities  shall  proceed 
to  make  a  new  assessment  of  benefits  and  damages  in  the  man- 
ner required  by  law."  The  section  then  prescribes  certain  de- 
tails of  the  new  assessment  proceedings;  gives  the  property 
owner  the  right  to  appeal  therefrom;  makes  the  new  assess- 
VOL.  117—11 
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ment  a  lien  upon  property  assessed,  not  exceeding  the  amount 
of  the  excess  of  benefits  over  damages  as  found  by  the  new  as- 
sessment; provides  for  the  issuance  of  new  assessment  certifi- 
cates or  improvement  bonds  upon  surrender  of  and  in  place 
of  those  previously  issued,  if  any;  and  further  provides  that> 
where  the  invalidity  is  caused  by  failure  to  properly  adopt 
a  part  of  ch.  40a,  Stats.  1898  (the  general  city  charter  law), 
no  new  assessment  shall  be  made  until  all  essential  provisions 
of  said  chapter  relating  to  street  improvements  shall  have 
been  adopted. 

It  will  be  readily  seen  that  the  amendments  made  to  sec. 
1210d  by  ch.  9,  Laws  of  1901,  were  made  for  the  specific  pur- 
pose of  making  the  section  in  terms  applicable  to  a  case  where 
there  had  been  an  attempted,  but  ineffective,  adoption  by  a 
city  of  the  provisions  of  the  general  charter  law  as  to  city  im- 
provements and  assessments  made  thereunder.  Such  was  the 
case  with  the  assessments  now  before  us.  The  city  of  La 
Crosse  in  April,  1900,  attempted  to  adopt  certain  provisions 
of  the  general  charter  law  governing  the  subject  of  street 
improvements,  and  after  such  action  made  the  improvements 
and  assessments  in  question  here  under  such  provisions.  This 
court  held  in  State  ex  rel.  Boycott  v.  Mayor,  107  Wis.  654,  84 
N.  W.  242,  that  the  attempted  adoption  was  invalid,  for  fail- 
ure to  adopt  all  the  material  provisions  of  the  law  on  that 
subject.  Thereafter  the  city  legally  adopted  all  the  provis- 
ions of  the  general  charter  law  on  the  subject,  and  the  assess- 
ment now  attacked  was  made  pursuant  to  the  provisions  of 
ch.  9,  Laws  of  1901.  Thus  the  question  of  the  validity  of 
the  last-named  act  is  fairly  presented.  The  general  principle 
that  the  legislature  has  power  to  authorize  the  reassessment 
and  collection  of  general  taxes  which  are  void  for  irregulari- 
ties in  the  original  proceedings  is  unquestioned.  The  power 
to  authorize  the  reassessment  of  invalid  special  assessments 
has  also  been  frequently  asserted.  As  early  as  the  case  of 
Dean  v.  Charlton,  27  Wis.  622,  it  was  said  that  it  was  then 
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too  late  to  question  the  power  of  the  l^slature  to  pass  such 
laws ;  and  in  Sanderson  v.  Herman,  108  Wis.  662,  84  N.  W. 
890,  85  N.  W.  141,  it  was  said  that  the  authorities  in  support 
of  such  legislation  were  overwhelming,  and  sec.  1210d  was 
directly  held  to  be  constitutional.  So  the  general  principle 
that  the  legislature  has  power  to  make  such  remedial  laws 
must  be  considered  as  settled,  as  well  as  the  fact  that  sec 
1210d,  before  its  amendment  by  ch.  9,  Laws  of  1901,  was 
a  proper  exercise  of  such  power;  and  the  only  question  is 
whether  the  attempt  to  enlarge  the  provisions  of  the  law  by 
the  last-named  section  so  as  to  cover  a  situation  such  as  is 
presented  here  is  within  such  power. 

It  is  said  that  the  act  is  invalid  because  it  authorizes  a  re- 
assessment when  the  work  has  been  done  "without  authority 
of  law,"  thus  allowing  a  reassessment  to  be  made  for  a  work 
which  originally  could  not  be  lawfully  made  a  charge  against 
the  property.  It  is  hardly  necessary,  perhaps,  to  consider 
this  objection  at  length.  Reassessment  cannot,  of  course,  be 
made  to  cover  charges  which  were  not  authorized  by  law  to  be 
assessed  against  property  under  any  circumstances  at  the  time 
the  work  was  done  and  the  original  assessment  made.  An  ex- 
pense which  was  not  legally  capable  of  being  assessed  against 
private  property  originally  cannot  be  made  a  charge  against 
such  property  by  reassessment  proceedings.  This  would  be 
confiscation,  not  reassessment.  Rork  v.  Smith,  55  Wis.  67, 
12  N.  W.  408.  If  the  clause  in  question  means  this,  then  it 
is  impossible  to  see  how  it  could  be  sustained.  Eut  on  the 
other  hand,  even  if  this  be  the  necessary  construction  of  the 
clause,  it  is  not  seen  how  the  fact  would  vitiate  those  parts  of 
the  law  which  are  unquestionably  constitutional,  and  which 
do  not  depend  in  any  degree  upon  the  validity  of  the  clause 
referred  to.  They  may  well  stand,  even  though  the  other 
falls.  Our  duty  is,  however,  to  give  all  clauses  a  construction 
which  will  validate  them,  if  such  a  construction  be  possible ; 
and,  under  this  rule,  we  think  the  clause  in  question,  though 
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sweeping  in  its  terms,  should  be  held  only  to  refer  to  an  as- 
sessment which  is  without  authority  of  law  by  reason  of  some 
material  defect  in  the  proceedings  rendering  it  invalid,  rather 
than  to  an  assessment  which  could  not  be  legally  assessed 
under  any  circumstances,  by  reason  of  the  absence  of  any  law 
authorizing  it. 

Again,  it  is  said  that  a  reassessment  law  can  only  be  re- 
sorted to  for  the  purpose  of  correcting  defects  in  the  assess- 
ment proceedings  proper,  and  not  to  validate  a  vice  in  the 
creating  of  the  debt  or  liability,  such  as  failure  to  establish 
a  grade,  or  to  let  a  contract  to  the  lowest  bidder,  or  other  ma- 
terial defect  in  the  manner  of  ordering  or  constructing  the 
improvement  itself,  which  are  said  to  be  jurisdictional  de- 
fects. The  objection  is  a  grave  one,  and  we  have  felt  its  force. 
The  defects  which  existed  in  the  case  of  Dean  v.  Borchsenius, 
30  Wis.  236,  were,  however,  just  such  defects,  and  in  that 
case  they  were  held  to  be  cured  by  a  reassessment.  It  must 
be  said,  however,  that  the  exact  point  now  made  does  not 
seem  to  have  been  considered  in  that  case.  The  use  of  the 
term  "jurisdictional  defects"  is  rather  confusing  than  help- 
ful. It  has  frequently  been  said,  in  substance,  that  special 
assessment  proceedings  are  in  their  nature  harsh  and  should 
be  construed  strictly,  and  that  any  material  omission  or  fail- 
ure to  follow  the  provisions  of  law  in  the  proceedings  will  de- 
prive the  taxing  officers  of  jurisdiction  and  invalidate  the 
tax ;  but  it  was  not  to  be  claimed  that  defects  in  the  assess- 
ment proceedings  proper,  as  distinguished  from  the  proceed- 
ings for  making  the  improvement,  though  jurisdictional  in 
the  sense  just  referred  to,  could  not  be  cured  under  the  pro- 
visions of  a  proper  reassessment  law.  So  the  fact  that  a  de- 
fect may  be  properly  termed  jurisdictional  is  by  no  means  a 
test. 

The  principle  frequently  stated  is  that  the  legislature  may 
ratify  and  cure,  through  reassessment  by  the  local  authorities, 
that  which  it  might  have  constitutionally  and  lawfully  au- 
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thorized  in  the  first  instance.  Dean  v.  BorchseniuSj  supra; 
Sanderson  v.  Herman,  supra.  By  this  it  is  not  meant  that  it 
can  provide  for  reassessment  when  there  was  no  law  author- 
izing an  assessment  in  the  first  instance,  nor  that  the  constitu- 
tional requirement  of  "due  process  of  law''  can  be  overridden. 
This  court  has  held  that  charter  provisions  authorizing  as- 
sessments without  notice,  actual  or  constructive,  at  any  time 
to  the  property  owner,  are  void  because  made  without  due 
process  of  law.  Dietz  v.  Neenah,  91  Wis.  422,  64  K  W.  299, 
65  N.  W.  500.  But  this  notice  need  not  necessarily  be  before 
the  improvement  is  made.  The  property  owner  has  no  con- 
stitutional right  to  be  heard  as  to  the  character  of  the  im- 
provement nor  the  manner  of  its  construction.  It  is  enough 
if  the  law  provides  for  notice  and  hearing  at  some  time  dur- 
ing the  proceedings  on  the  question  as  to  what  proportion  of 
the  tax  should  be  assessed  against  his  land.  Hennessy  v. 
Douglas  Co.  99  Wis.  129,  74  N.  W.  983;  Meggett  v.  Eau 
Claire,  81  Wis.  826,  51  K  W.  566.  It  would  seem  neces- 
sarily to  follow  that,  if  a  reassessment  law  gives  the  property 
owner  full  notice  and  opportunity  to  be  heard  as  to  the 
amount  of  his  assessment,  it  cannot  be  held  unconstitutional 
because  the  property  owner  had  no  opportunity  to  be  heard  as 
to  the  nature  of  the  improvement  or  the  manner  of  making 
it,  provided  there  was  a  law  in  existence  at  the  time  of  the 
improvement  authorizing  such  work  to  be  done  and  paid  for 
by  special  assessments  upon  property  owners.  In  the  present 
case  it  appears  that  under  the  provisions  of  the  charter  of 
the  city  the  common  cotmcil  had  power  to  cause  the  street  to 
be  improved  and  the  expense  thereof  to  be  paid  by  assess- 
ment upon  adjoining  property.  Laws  of  1887,  ch.  162,  subch. 
7,  sees.  1-5.  It  is  true  that  these  provisions  provide  for  no- 
tice to  the  adjoining  property  owners  before  the  work  is  done, 
and  hearing  as  to  the  manner  of  doing  the  work;  but,  as  we 
have  seen,  this  requirement  was  not  an  essential,  and  might 
originally  have  been  dispensed  with  by  the  legislature,  pro- 
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vided  notice  was  at  some  time  during  the  proceedings  given 
to  the  property  owner  and  he  was  given  a  chance  to  be  heard 
as  to  the  amount  of  his  assessment  This  opportunity  is 
given  him  by  the  reassessment  law  under  consideration. 

It  appearing,  therefore^  that  there  was  a  valid  law  in  ex- 
istence authorizing  assessm^its  of  this  nature  when  the  work 
was  done,  and  that  while  the  work  in  question  was  not  done 
under  the  provisions  of  that  law  still  it  was  done  in  a  way 
which  the  legislature  might  originally  have  lawfully  author- 
ized, and  that  the  reassessment  law  preserves  to  the  property 
owner  his  right  to  be  heard  and  all  the  essentials  of  due  pro- 
cess of  law,  we  think  the  law  in  question  is  not  susceptible  to 
the  objection  hereinabove  discussed. 

It  is  further  objected  that  the  law,  so  far  as  pertains  to 
past  assessments,  is  void  because  it  is  improper  class  l^sla- 
tion  and  hence  is  a  special  or  private  law  for  the  assessment 
of  taxes  and  within  the  inhibition  of  sec.  31,  art  IV  of  the 
constitution.  In  this  contention,  reliance  is  placed  upon 
Boyd  V.  Milwaukee,  92  Wis.  465,  66  N.  W.  603.  It  is  en- 
tirely possible  that  the  reasoning  of  that  case  may  be  subject 
to  just  criticism,  but  whether  it  be  good  law  or  not  we  are  well 
convinced  that  it  does  not  control  this  case,  in  which  a  law 
general  in  its  terms  and  applicable  to  every  city  in  the  state 
operating  imder  a  special  charter  is  attacked.  It  has  already 
been  held  that  cities  operating  under  special  charters  are  ex 
necessitate  a  proper  constitutional  class  and  subject  to  legis- 
lation as  such.  The  question  of  classification  is  therefore  no 
longer  open.  The  law  applies  to  the  entire  class,  and  the  fact 
that  all  the  cities  in  the  class  may  not  be  in  a  situation  to 
make  use  of  its  provisions  does  not  make  it  special  or  private. 

It  is  argued  that  the  reassessment  law  is  a  law  seeking  to 
impose  a  tax  on  property  for  private  use.  The  basis  of  this 
argument  is  that  the  special  improvement  bonds  which  were 
issued  against  plaintiffs  property  have  been  bought  by  a  third 
person,  that  the  city  has  received  the  money  therefor,  and 
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that  the  holder  cannot  recover  of  the  city  therefor ;  hence  that 
the  tax  is  in  effect  paid  and  that  the  relevying  of  the  assess- 
ment and  issuance  of  new  bonds  to  the  holder  is  in  effect  a 
levying  of  a  tax  for  the  benefit  of  a  private  person  and  not 
for  a  public  purpose.  The  argument  is  specious,  and  seems 
to  gain  support  from  the  case  of  Budge  v.  Grand  Forks,  1  N. 
D.  309,  47  N.  W.  390,  10  L.  R.  A.  165.  We  have  not  found 
ourselves  able  to  agree  with  it,  however.  The  improvement 
bond  is  practically  but  another  form  of  a  special  assessment 
certificate  which  gives  the  property  owner  an  opportunity  to 
pay  his  assessment  in  instalments  running  through  a  period 
of  years,  instead  of  paying  the  whole  amount  of  the  assej=5s- 
ment  at  once.  The  bond  is  a  lien  upon  the  parcel  of  land 
which  it  covers,  just  as  a  certificate  is.  It  is  collected  like 
other  taxes,  and  the  law  provides  that  its  holder  shall  have  all 
the  right,  title,  and  interest  of  such  city  in  and  to  the  assess- 
ment on  which  it  is  based.  Stats.  1898,  sees.  925 — 190  to 
925 — 197a.  The  argument  that  a  defect  in  the  proceedings 
could  not  be  cured  by  a  reassessment  law  when  the  bond  has 
been  issued  and  sold  would  seem  to  mean  that  there  could  be 
no  reassessment  when  a  certificate  had  been  issued  to  the  con- 
tractor or  sold  by  the  contractor  to  a  third  person.  !N'o  ma- 
terial difference  in  the  two  cases  now  occurs  to  us.  The  case 
oi  Sanderson  v.  Herman,  108  Wis.  662,  84  K  W.  890,  85  IST. 
W.  141,  was  one  in  which  a  certificate  had  been  issued  and 
was  in  the  hands  of  a  third  person,  not  the  contractor,  and 
the  reassessment  in  that  case  was  held  valid;  but  the  point 
now  raised  was  not  suggested.  It  is  certain  that  the  holder 
of  a  valid  certificate  or  bond  has  the  absolute  right  to  have 
the  assessment  collected  for  his  benefit  by  the  machinery  of 
taxation.  The  fact  that  the  money  is  collected  for  his  bene- 
fit primarily,  and  not  to  go  into  the  treasury  of  the  city,  has 
never  been  supposed  to  mean  that  the  collection  was  made  for 
a  private  purpose.  The  logic  of  the  argument  now  made, 
however,  would  lead  to  just  this  conclusion.     The  true  cri- 
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terion  doubtless  lies  in  the  character  of  the  work  itself.  If  it 
be  a  public  work,  capable  of  assessment  against  private  prop- 
erty, the  assessments  made  to  pay  for  it  are  assessments  for 
a  pablic  purpose,  and  the  tax  when  paid  is  paid  for  a  public 
purpose,  though  the  money  paid  may  go  to  reimburse  a  pri- 
vate party  by  reason  of  the  fact  that  he  has  advanced  the 
money  temporarily  to  meet  that  purpose.  In  this  view,  a  re- 
assessment manifestly  cannot  be  held  to  be  a  proceeding  to 
collect  money  of  the  citizen  for  a  private  purpose;  nor  can  it 
be  held  that  the  tax  has  been  paid  so  as  to  prevent  any  steps 
for  its  collection.  While  some  minor  objections  were  made 
to  the  constitutionality  of  the  law,  it  is  believed  that  the  fore- 
going considerations  dispose  of  all  the  objections  which  are 
vital  or  important. 

2.  If  the  law  is,  as  we  have  held,  a  valid  exercise  of  legis- 
lative power,  we  have  been  unable  to  see  why  it  is  not  appli- 
cable to  the  case  in  hand.  It  is  said  that  it  is  admitted  by  the 
pleadings  that  the  original  assessments  were  set  aside  because 
of  the  lack  of  jurisdiction,  and  from  this  it  is  argued  that 
there  can  be  no  reassessment  in  any  event.  As  we  have  seen, 
the  expression  "lack  of  jurisdiction"  in  special  assessment 
proceedings  does  not  necessarily  mean  that  there  was  no  au- 
thority of  law  to  levy  the  assessment  under  any  circumstances. 
It  covers  as  well  a  case  where  there  was  legal  authority  to 
make  the  assessment,  but  when  there  has  occurred  some  ma- 
terial defect  or  omission  in  the  proceedings  at  any  stage.  It 
appears  by  the  findings  that  the  proceedings  here  were  con- 
ducted pursuant  to  the  provisions  of  those  sections  of  ch.  40a, 
Stats.  1898,  which  were  supposed  to  have  been  legally  adopted 
by  the  city ;  hence  they  did  not  conform  to  those  provisions  of 
the  special  charter  of  the  city  on  the  subject  Thus  it  afiirm- 
atively  appears  that  the  defects  were  defects  in  procedure,  not 
the  result  of  lack  of  power.  Being  defects  in  procedure,  it 
makes  little  difference  whether  it  be  said  that  the  proceedings 
were  invalid  because  of  failure  to  observe  the  provisions  of 
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tbe  special  charter,  or  because  of  failure  to  properly  adopt 
the  provisions  of  ch.  40a.  In  either  event,  they  are  covered 
by  the  law  in  question. 

3.  The  third  claim  made  is  that  the  evidence  shows  that 
the  plaintiff's  premises  were  not  liable  to  assessment  for  the 
improvement  The  special  charter  of  the  city  (sec.  2,  subch. 
7,  ch.  162,  Laws  of  1887)  provides  that  when  a  street  has 
been  once  constructed  to  the  established  grade  and  paved  at 
the  expense  of  adjoining  lots,  the  expense  of  maintaining  and 
renewing  the  pavement  shall  be  paid  out  of  the  general  fund 
of  the  city.  It  appears  by  the  findings  that  the  streets  ad- 
joining the  plaintiff's  lots  had  both  been  paved  to  the  estab- 
lished grade  at  the  expense  of  the  lots  long  prior  to  the  pres- 
ent improvement,  at  an  expense  of  about  eighty  cents  per 
square  yard.  From  these  facts  the  result  would  unquestion- 
ably follow  that  the  lots  were  exempt  from  assessment  for  the 
improvement  at  the  time  it  was  made,  and,  if  exempt  from 
original  assessment,  necessarily  exempt  from  reassessment. 
On  the  part  of  the  city  an  attempt  is  made  to  avoid  this  re- 
sult by  reliance  upon  the  provisions  of  sec.  6,  ch.  310,  Laws 
of  1893,  which  section  provides  that  no  property  fronting  on 
any  street  shall  be  exempt  from  any  assessment  of  benefits 
on  account  of  the  paving  thereof  with  a  permanent  pavement 
having  a  cona-ete  foundation  until  such  property  shall  have 
paid  for  street  pavements  in  front  thereof,  in  the  aggregate, 
the  sum  of  $3  per  square  yard.  This  act  applies  to  all  cities 
having  more  than  20,000  inhabitants,  of  which  La  Crosse  is 
one.  It  may  well  be  thaf  this  act  would  cure  the  difficulty  if 
it  appeared  that  the  present  pavement  were  a  permanent 
pavement  having  a  concrete  foundation.  It  was  a  brick  pave- 
ment, and  hence  permanent;  but  there  is  absolutely  no  proof 
or  suggestion  in  the  case  that  it  was  laid  upon  a  concrete 
foundation,  and  we  cannot  assume  that  such  was  the  fact. 
When  it  appeared  that  the  plaintiff's  premises  were  exempt 
from  assessment  unless  a  certain  particular  state  of  facts  ex- 
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isted,  the  duty  rested  on  the  city  of  showing  that  such  state  of 
facts  did  actually  exist  This  was  not  shown,  and  hence  in  the 
present  case,  for  this  reason  alone,  the  reassessment  in  ques- 
tion must  be  set  aside. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  for  the  plaintiff  in  accord- 
ance with  this  opinion. 


117         170 
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Gates,  Respondent,  vs.  Paul,  Appellant 
February  i— March  21,  1909, 

Pleading:  Amendment  of  complaint:  Changing  cause  of  action:  Con- 
tract for  dealing  in  lands:  Lex  loci:  Jurisdiction:  Action  relat- 
ing to  lands  in  another  state:  Express  trust:  Several  u^ritings: 
Description  of  land:  Joint  purchase  of  land:  Fraud:  Remedies: 
Equity, 

1.  It  is  within  the  Judicial  power  of  a  trial  court  to  permit  a  com- 

plaint to  be  amended  upon  the  trial  of  an  action  though  the 
effect  thereof  be  to  change  the  cause  of  action,  so  long  as  the 
form  of  action  be  not  changed  from  one  on  contract  to  one 
sounding  in  tort,  or  from  one  at  law  to  one  in  equity,  or  vice 
versa. 

2.  Within  the  limits  above  indicated  and  the  range  of  sound  Judicial 

discretion  there  is  no  limit  to  the  power  to  allow  a  complaint 
to  be  amended  in  furtherance  of  Justice,  either  before  the  trial 
or  at  the  trial,  or  after  the  trial  before  the  controversy  shall 
have  been  closed  by  the  final  judgment  or  decree. 

3.  Sees.  2669,  2670,  Stats.  1898,  relating  to  amendments  of  pleadings 

curing  variances  between  the  same  and  the  proof,  do  not  limit 
the  power  of  amendment  under  sec.  2830,  nor  does  the  power 
conferred  by  the  latter  section  limit  the  power  under  sec.  2829, 
to  disregard  errors  in  pleadings  and  proceedings  not  affecting 
the  substantial  rights  of  the  adverse  party. 

4.  The  limitation  of  the  power  of  amendment  marked  by  the  lan- 

guage of  sec.  2830,  Stats.  1898,  *'when  the  amendment  does  not 
change  the  claim  or  defense,"  does  not  preclude  any  amend- 
ment to  a  complaint  which  may  be  granted  in  such  a  way  as 
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not  to  prejudice  the  substantial  rights  of  the  adverse  party, 
that  does  not  in  effect  depart  from  the  general  scope  of  the  con- 
troversy giving  rise  to  the  litigation  and  which  does  not  change 
the  form  of  the  action. 
6.  A  complaint  based  on  a  contract  for  dealing  in  lands,  alleging 
that  such  contract  was  partly  verbal  and  partly  in  writing  and 
to  be  executed  in  a  foreign  state,  and  further  pleading  the  law 
of  such  state  as  permitting  a  binding  contract  of  that  character 
to  be  made,  is  good  as  to  a  demurrer  for  insufficiency  in  that 
under  the  laws  of  this  state  a  contract  to  deal  in  real  estate  or 
creating  or  transferring  any  interest  in  real  estate  other  than 
that  of  a  leasehold  interest  for  not  exceeding  the  term  of  one 
year,  or  a  trust  in  land,  must  be  in  writing. 

6.  The  courts  of  this  state  have  Jurisdiction  of  an  action  in  per- 

sonam though  it  may  indirectly  relate  to  lands  in  a  foreign 
state  or  country  by  seeking  to  compel  the  defendant  to  convey 
such  land  or  some  interest  therein  to  the  plaintiff. 

7.  It  is  not  necessary,  under  the  statute  requiring  an  express  trust 

relating  to  lands  for  the  beneficial  interest  of  any  person  or 
persons  to  be  created  in  writing  fully  expressing  and  clearly 
defining  the  trust  upon  the  face  thereof,  that  the  instrument 
shall  consist  of  a  single  paper  or  formal  instruments  of  any 
kind.  It  is  sufficient  if  there  be  several  papers  relating  to  the 
subject,  regardless  of  their  form,  which  together  satisfy  the 
calls  of  the  statute. 

8.  A  description  of  real  estate,  in  an  instrument  conveying  the  same 

to  be  held  in  trust,  is  sufficient  which  describes  the  subject  of 
the  trust  with  such  certainty  as  to  satisfy  the  essentials  of  a 
description  in  a  deed  of  conveyance  or  other  instrument  trans- 
ferring or  creating  an  estate  in  land. 

9.  A  general  description  of  land  in  a  deed  conveying  the  same,  or 

in  any  other  instrument  conveying  or  creating  an  estate  in 
land,  which  points  out  the  subject  thereof  with  reasonable 
certainty,  is  sufficient  as  to  such  description  though  evidence 
aliunde  the  instrument  may  be  necessary  to  determine  definitely 
the  particular  descriptions  of  land. 
10.  If  a  person  agrees  with  another  to  purchase  land  on  Joint  ac- 
count, each  to  bear  a  proportionate  share  of  the  cost  of  the 
property  and  to  have  a  corresponding  interest  therein,  and  in 
the  course  of  his  operations  under  the  contract  takes  a  secret 
advantage  to  himself  over  his  associate  by  taking  the  title  to 
the  property  purchased  in  his  own  name  and  then  transferring 
the  same  to  such  associate,  charging  to  and  collecting  from 
him  a  greater  proportion  of  the  cost  of  the  property  than  his 
share  thereof,  such  other  paying  the  same  in  the  reasonable 
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belief  that  the  amount  i>ald  Is  not  more  than  such  share,  the 
latter  may,  upon  discovering  the  facts,  unless  precluded  by  the 
doctrine  of  estoppel  in  pais,  at  any  time  within  the  period  of 
the  statute  of  limitations  applicable  to  the  matter,  sue  such 
•person  at  law  for  his  damages,  or  rescind  the  transaction  and 
sue  to  recover  all  the  money  paid,  or  sue  in  equity  for  a  rescis- 
sion of  the  transaction  with  an  incidental  accounting,  or  sue 
in  equity  for  an  accounting  only. 

11.  In  the  circumstances  above  stated,  if  the  breach  of  faith  spoken 

of  becomes  incidentally  involved  in  a  suit  presenting  for  adjudi- 
cation a  controversy  relating  to  the  general  subject  of  the 
operations  between  the  parties  under  their  contract,  so  that  in 
order  to  do  complete  Justice  between  them  it  is  necessary  to 
adjudicate  their  rights  as  to  the  incidental  matter,  that  may 
properly  be  done. 

12.  If  a  person  sues  another  in  good  faith  In  equity  and  fails  to 

establish  facts  entitling  him  to  relief  within  the  power  of  a 
court  of  equity  to  give  as  a  primary  matter,  but  establishes 
facts  within  the  general  scope  of  the  controversy  involved  in 
the  litigation,  entitling  him,  if  the  suit  were  at  law,  to  legal 
relief,  the  court  may  properly  refuse  to  dismiss  the  suit,  and 
may  exercise  its  jurisdiction  to  settle  the  rights  of  the  parties 
before  it  regardless  of  the  form  of  the  action. 
[Syllabus  by  Mabshaix,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :   Chas.  M.  Webb,  Judge,    Modified  and  affirmed. 

The  cause  of  action  set  forth  in  the  complaint  at  the  outset 
was  for  the  dissolution  of  a  partnership  and  an  accounting. 
The  substance  thereof  was  as  follows:  January  1,  1895, 
plaintiff  and  defendant  made  an  agreement,  partly  verbal 
and  partly  written,  for  the  purpose  of  buying  timber  lands 
of  various  sorts  and  dealing  in  the  same  in  the  states  of  Flor- 
ida and  Georgia.  By  the  terms  of  such  agreement  plaintiff 
bound  himself  to  contribute  the  special  knowledge  which  he 
had  respecting  lands  and  the  proper  manner  of  selecting  and 
acquiring  the  same  safely  and  handling  the  property  profit- 
ably in  the  states  mentioned,  such  services  to  be  deemed 
equivalent  in  money  to  the  value  of  one  sixth  of  the  capital 
required  in  prosecuting  the  partnership  enterprise,  and  de- 
fendant bound  himself  to  furnish  the  cash  capital.     It  was 


21]  JANUAKY  TEEM,  1908.  173 

•  Gates  V.  Paul,  117  Wia  17a 

agreed  that  the  title  to  the  lands  should  be  vested  in  the  de- 
fendant and  that  the  net  avails  thereof  should  inure  to  his 
benefit  and  that  of  the  plaintiff  in  proportion  to  their  contri- 
butions to  the  partnership  capital  By  the  laws  of  the  states 
mentioned  it  was  competent  to  make  a  contract  of  the  nature 
mentioned,  to  establish  the  same  partly  by  parol  and  partly 
by  written  evidence,  and  to  charge  the  person  holding  the 
legal  title  to  lands  purchased  in  the  manner  contemplated  by 
such  contract  as  a  trustee  thereof  for  his  associate  or  asso- 
ciates according  to  their  agreed  interest  therein.  Lands  de- 
scribed in  the  lists  attached  to  the  complaint  and  referred  to 
as  A,  B,  and  D,  and  other  lands  not  necessary  to  mention, 
were  acquired  under  said  agreement,  the  title  thereto  being 
vested  in  the  defendant.  The  cost  thereof  was  fifty  cents 
per  acre.  The  first  purchase^  called  the  A  lands,  con- 
sisted of  121,674.91  acres;  the  second,  called  the  B  lands, 
consisted  of  9,863  acres ;  the  fourth,  called  the  D  lands,  con- 
sisted of  26,950  acres.  Defendant  now  denies  the  partner- 
ship agreement,  refuses  to  advise  with  plaintiff  respecting 
the  property  or  to  share  with  him  any  of  the  benefits  thereof, 
or  to  recognize  him  in  respect  thereto  in  any  way.  Defendant 
has  conveyed  the  property  to  the  East  Coast  Lumber  Com- 
pany, of  the  stock  of  which  he  is  the  principal  owner. 
Through  such  corporation  he  is  handling  the  lands  to  the  ex- 
clusion of  plaintiff  from  any  interest  therein  or  in  the  profits 
thereof.  The  complaint  closed  with  the  usual  prayer  for  re- 
lief in  a  winding-up  suit  respecting  partnership  dealings  in 
lands  where  the  title  is  vested  in  one  of  the  parties. 

After  the  evidence  was  all  in  the  complaint  was  amended 
against  objection  of  defendant,  by  adding  after  the  allega- 
tions respecting  the  A  lands  the  following : 

"And  the  plaintiff  alleges  as  to  said  last-mentioned  tract  of 
land,  that  the  title  thereto  was  procured  and  caused  to  be  con- 
veyed to  said  defendant  by  this  plaintiff  upon  an  agreement 
in  writing,  that  said  defendant  should  pay  a  specific  sum, 
to  wit:     fifty-seven   thousand   four   hundred    ninety-eight 


174  SUPREME  COURT  OF  WISCONSIN.      [Mab. 

Gates  ▼.  Paul,  117  Wi&  170. 

($57,498.00)  dollars  for  five  sixths  thereof,  the  remaining 
one  sixth  of  the  consideration  to  be  paid  and  supplied  by  this 
plaintiff,  and  that  this  plaintiff  was  to  have  and  retain  one- 
sixth  (1-6)  interest  in  said  land;  and  the  plaintiff  did  pay 
for  and  supply  one  sixth  of  the  consideration." 

The  answer  put  in  issue  all  the  allegations  of  the  com- 
plaint. It  contained  allegations  respecting  the  A  lands  to 
the  effect  that  the  same  were  purchased  through  the  efforts 
of  plaintiff  and  under  an  agreement  that  he  should  have 
$5,000  for  his  services  in  the  matter,  and  that  the  same  was 
fully  paid  before  the  commencement  of  this  action. 

The  court  found  that  plaintiff  and  defendant,  being  both 
residents  of  the  state  of  Wisconsin,  the  former  possessed  of 
special  knowledge  of  the  business  of  dealing  in  timber  lands 
in  the  states  of  Florida  and  Georgia,  and  the  latter  being  a 
manufacturer  of  lumber  and  desirous  of  acquiring  timber 
lands  in  such  states  for  that  business,  entered  into  negotia- 
tions for  the  acquirement  of  timber  lands  in  such  states  with 
a  view  to  manufacturing  the  timber  into  lumber  and  dealing 
therein  for  profit,  whereby,  in  1895,  under  a  written  agree- 
ment to  the  effect  that  an  undivided  one-sixth  of  the  lands 
obtained  should  belong  to  plaintiff  and  five  sixths  to  defend- 
ant, they  acquired  the  A  lands  mentioned  in  the  complaint, 
defendant  paying  $57,200  as  five  sixths  of  the  purchase  price 
therefor  and  plaintiff  a  proportionate  amount  for  the  balance 
of  such  price ;  and  that  the  title  to  the  lands  was  taken  in  the 
name  of  the  defendant,  in  trust,  however,  as  to  a  one-sixth  in- 
terest, for  plaintiff.  Defendant  had  associates  in  the  matter 
who  were  not  parties  to  the  contract  between  him  and  plaint- 
iff. It  was  contemplated  that  a  corporation  would  be  formed, 
all  the  lands  turned  over  to  it,  and  the  stock  thereof  dis- 
tributed to  all  persons  interested  according  to  their  equitable 
interests.  In  April,  1895,  plaintiff  and  defendant  acquired 
another  tract  of  land  described  in  the  complaint  as  the  D 
lands,  the  same  to  be  handled  for  the  joint  benefit  of  the  par- 


21]  JANUARY  TERM,  1903.  175 

Gates  V.  Paul,  117  Wi&  170. 

ties  to  the  transaction  the  same  as  the  A  lands.  In  this  case 
the  title  to  the  lands  was  first  vested  in  plaintiff.  He  con- 
veyed the  same  to  defendant  The  agreement  as  to  these 
lands  was  in  writing.  Under  such  agreement  the  parties  were 
to  be  beneficially  interested  in  the  same  proportions  as  in  the 
case  of  the  A  lands.  The  negotiations  aforesaid  further  re- 
sulted in  the  purchase  of  lands  designated  in  the  complaint 
as  the  B  lands.  In  such  purchase  plaintiff  was  allowed  for 
his  services  the  sum  of  $466.50,  the  same  being  deducted 
from  the  purchase  price  by  defendant  and  retained  to  be  paid 
to  plaintiff,  but  he  has  not  paid  the  same.  In  December, 
1896,  defendant  caused  a  corporation  to  be  formed  known  as 
the  East  Coast  Lumber  Company,  the  capital  stock  of  which 
was  fixed  at  $500,000.  Defendant  holds  a  majority  of  such 
stock.  The  corporation  was  organized  to  take  the  title  to  the 
lands  in  question  and  manufacture  the  timber  thereon  into 
lumber.  Prior  to  the  commencement  of  this  action  the  A 
lands  were  transferred  to  such  corporation,  but  whether  the 
D  lands  were  so  conveyed  does  not  appear  definitely  from  the 
evidwice.  The  allegations  of  the  complaint  as  to  a  partnership 
agreement  between  the  parties  is  not  sustained  by  the  evi- 
dence. Before  the  commencement  of  this  action  defendant 
denied  plaintiff  any  rights  whatever  in  the  lands  or  the  stock 
in  the  corporation  representing  the  value  of  the  lands. 

As  conclusions  of  law  the  court  decided  that  at  the  date  of 
the  conveyance  of  the  A  and  D  lands  to  the  defendant  he  be- 
came the  trustee  of  the  title  thereto  for  the  plaintiff  of  one 
sixth;  that  plaintiff  was  entitled  to  a  credit  of  $298  on  ac- 
count of  expenditures  in  the  purchase  of  such  lands  and  the 
further  sum  of  $466.50  on  account  of  the  purchase  of  the  B 
lands;  that  plaintiff  was  entitled  to  recover  from  defendant 
such  portion  of  the  stock  held  by  him  in  the  East  Coast  Lum- 
ber Company  as  would  equitably  represent  a  one-sixth  interest 
in  the  A  lands ;  and  in  case  of  its  appearing  that  the  D  lands 
have  been  conveyed  to  the  corporation,  he  is  entitled  to  such 
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an  amount  of  such  stock  as  will  equitably  represent  his  inter- 
est therein;  that  a  reference  should  be  had  to  ascertain  and 
report,  first,  the  amount  of  money  defendant  has  expended  for 
taxes  and  other  expenses  on  account  of  the  A  and  D  lands 
since  the  same  were  purchased  and  the  credits  plaintiff  is 
equitably  entitled  to  on  account  of  profits  received  by  de- 
fendant from  the  property;  second,  to  ascertain  the  number 
of  shares  of  stock  in  the  corporation  mentioned,  which  under 
all  the  circumstances  should  be  apportioned  to  a  one-sixth 
interest  in  the  A  lands,  and  also  such  amount  as  should  be  ap- 
portioned to  the  D  lands  should  it  appear  that  such  lands 
have  been  conveyed  to  the  corporation ;  third,  to  inquire  and 
report  the  circumstances  respecting  the  dealings  of  the  cor- 
poration in  the  A  and  D  lands  and  the  net  profits  it  has  re- 
ceived therefrom;  fourth,  to  ascertain  and  report  the  situa- 
tion of  the  D  lands  as  r^ards  whether  they  have  been  con- 
veyed to  the  corporation  or  not.  An  interlocutory  judgment 
was  ordered  adjudging  the  rights  of  the  parties  accordingly 
and  ordering  a  reference  to  ascertain  the  facts  required  in 
order  to  enable  the  court  to  enter  a  final  decree.  The  appeal 
is  from  the  interlocutory  judgment 

For  the  appellant  there  was  a  brief  by  Woodward  &  Lees . 
and  Higbee  &  Bunge,  and  oral  argument  by  0.  M.  Wood- 
ward and  E,  C.  Higbee. 

For  the  respondent  there  was  a  brief  by  Oeo.  H.  Gordon, 
attorney,  and  F.  C.  WinJeler  and  M.  A.  Hurley,  of  counsel, 
and  oral  argument  by  Mr.  Winkler. 

Marshall,  J.  Counsel  for  appellant  insist  that  the  court 
erred  in  allowing  the  amendment  to  the  complaint.  The 
scope  thereof,  as  intended  by  respondent's  counsel,  as  under- 
stood by  counsel  for  appellant,  and  as  viewed  by  the  court  as 
well,  was  intended  to  change  the  cause  of  complaint  by  elim- 
inating therefrom  the  element  of  partnership  without  chang- 
ing the  scope  of  the  controversy  set  out  as  regards  the  pe- 
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cuniary  results  sought,  so  as  to  warrant  relief  in  that  regard 
upon  the  theory  that  an  express  trust  in  lands  was  created 
respecting  the  property  involved  in  the  suit,  instead  of  a  part- 
nership with  an  incidental  trust  in  lands.  The  cause  of  ac- 
tion in  the  broad  sense  of  the  term  was  not  intended  to  be 
and  was  not  in  fact  changed,  either  as  regards  form  or  the 
general  scope  of  the  controversy  involved,  other  than  the 
elimination  therefrom  of  the  partnership  element.  Tt  was  in 
equity  originally  and  remained  so  notwithstanding  the  amend- 
ment That  neither  worked  a  change  in  the  form  of  the  ac- 
tion as  regards  whether  legal  or  equitable,  nor  materially 
changed  the  nature  of  the  recovery  necessary  to  vindicate  the 
plaintiffs  rights.  At  first,  under  a  certain  state  of  facts,  re- 
spondent sought  to  recover  as  a  wronged  partner  a  specified 
interest  in  property,  and  to  terminate  his  relations  to  the  de- 
fendant in  respect  thereto.  In  the  end  he  sought  to  obtain 
the  same  relief  as  regards  property  rights  and  to  close  up  the 
identical  subject-matter  of  controversy  which  led  to  the  liti- 
gation and  was  the  sole  ground  thereof,  by  substituting  as 
the  primary  purpose  of  the  suit  the  establishment  of  the  rela- 
tions of  trustee  and  cestui  que  trust  between  him  and  appel- 
lant, and  the  winding  up  of  such  relations,  for  that  of  part- 
nership relations  and  the  winding  up  thereof.  The  result  was 
to  drop  out  the  primary  matter,  the  subject  of  establishing 
a  partnership  contract  and  a  dissolution  thereof,  and  substi- 
tute in  its  place  the  establishment  of  a  trust  in  land  and  a 
termination  of  the  trust.  In  either  case  the  situation  of  the 
real  estate  and  a  recovery  of  an  interest  therein  by  the  plaint- 
iff was  the  real  substance  of  the  controversy. 

It  is  insisted  that  the  amendment  worked  a  change  in  the 
plaintifPs  claim,  contrary  to  the  statute  governing  the  matter. 
We  might,  as  it  seems,  decide  the  point  involved  by  citing 
the  single  case  recently  decided  by  this  court,  of  Post  v, 
Camphelh  HO  Wis.  378,  85  K  W.  1032,  but  inasmuch  as 
counsel  have  argued  with  great  confidence,  apparency,  that 
Vol.117— 12 
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the  trial  court  exceeded  its  power  by  granting  the  amend- 
ment and  that  such  case  does  not  govern  the  matter,  we  will 
examine  the  subject  at  some  length. 

Counsel  rely  upon  decisions  of  the  courts  of  New  York,  the 
identity  of  our  Code  on  the  subject  of  the  amendment  of 
pleadings  with  that  of  New  York,  and  some  recognition  in 
our  reports  that  the  scope  of  the  statute  as  early  understood 
in  the  latter  state  should  be  held  to  be  its  scope  here.  Start- 
ing with  such  premises,  several  cases  are  brought  to  our  at- 
tention to  show  that  it  is  not  understood  in  New  York  that 
a  complaint  can  properly  be  changed  by  amendment  from  one 
to  wind  up  a  partnership  to  one  for  relief  not  involving  a 
partnership  agreement  In  our  judgment,  such  cases,  instead 
of  supporting  counsel's  contention,  when  rightly  understood 
are  the  other  way.  Without  taking  time  to  refer  to  them  in 
detail,  we  will  say  that  not  one  of  them  holds  that  it  is  not 
within  the  power  of  a  trial  court  to  allow  a  complaint  to  be 
amended  so  as  to  recover  upon  a  different  cause  of  action  than 
the  one  originally  sued  on,  if  it  is  within  the  scope  of  the 
controversy  which  the  pleader  had  in  mind  at  the  outset 
Want  of  power  is  one  thing;  improper  administration  of 
power  is  quite  another.  It  is  not  infrequent  that  counsel  err 
by  referring  to  cases  where  leave  to  amend  was  denied  in  the 
due  administration  of  power,  as  authority  supporting  a  con- 
tention of  want  of  power.  It  must  be  kept  in  mind  that  what 
is  challenged  here  is  want  of  power.  Cases  holding  that  a  re- 
covery is  improper  if  no  amendment  is  made  to  cure  the  de- 
fective pleading,  and  cases  where  an  amendment  was  applied 
for  and  disallowed  and  it  was  held  on  appeal  that  the  disal- 
lowance was  proper  though  judicial  power  existed  to  allow 
or  disallow  the  same,  have  no  place  in  our  discussion.  The 
fact  is  that  the  courts  of  New  York  give  the  power  of  amend- 
ment of  pleadings  under  the  Code  a  much  broader  scope  than 
is  given  thereto  here,  and  so  do  most  Code  states  having  pro- 
visions on  the  subject  similar  to  our  own.     A  few  examples 
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from  New  York  will  suffice  at  this  point  to  emphasize  what 
we  have  said. 

In  Truesdell  v.  BourJce,  145  N.  Y.  612,  40  N.  E.  83,  cited 
by  counsel,  the  action  was  one  sounding  in  tort.  A  recovery 
was  allowed  in  the  lower  court  on  contract.  On  appeal  that 
was  held  error,  but  because  the  complaint  was  not  amended 
in  the  court  below.  It  was  by  no  means  held  or  suggested 
that  the  trial  court  could  not  have  permitted  an  amendment 
if  an  application  therefor  had  been  made,  and  then  have 
granted  judgment.  Such  an  amendment  would  not  be  al- 
lowable in  this  state,  because  of  the  effect  thereof  to  change 
the  cause  of  action  from  one  sounding  in  tort  to  one  on  con- 
tract- Not  so,  however,  in  New  York.  The  court  said :  "This 
action  is  based  upon  fraud,  and  the  plaintiff,  before  he  can 
recover,  must  prove  the  complaint  or  substitute  another  in  its 
place.''  That  is  readily  understood  when  we  keep  in  view 
that  the  court  may,  in  New  York,  in  a  proper  case,  allow  such 
substitution. 

Counsel  cite  Freeman  v.  Grant,  132  N.  Y.  22,  30  N.  E. 
247.  An  examination  of  that  discloses  plainly  that  the  court 
recognized  judicial  power  even  upon  the  trial  of  an  action  to 
allow  an  amendment  entirely  changing  the  cause  of  action,  as 
to  form.  "That  may  not  ordinarily  be  done  on  the  trial 
against  the  objection  of  the  other  party,"  said  the  court. 

In  Brown  v.  Leigh,  49  N.  Y.  78,  power  to  change  the  whole 
form  of  the  action  was  distinctly  held.  We  quote  from  the 
opinion  of  Grovee,  J. : 

"A  plaintiff  cannot  in  an  amended  complaint  add  a  cause 
of  action  belonging  to  a  different  class  from  those  in  the  orig- 
inal, retaining  the  latter.  This  would  render  the  amended 
complaint  demurrable.  .  .  .  But  when  the  causes  of  ac- 
tion in  the  original  complaint  are  abandoned  this  reason  no 
longer  applies,  it  being  requisite  only  that  the  causes  of  action 
in  the  amended  complaint  should  all  belong  to  the  same  class. 
There  is  no  other  reason  for  restricting  the  causes  that  may 
l)e  added." 
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In  Hopf  V.  U.  S.  Baking  Co,  21  N.  Y.  Supp.  589,  a  recent 
case,  the  subject  of  the  power  of  the  court  to  grant  amend- 
ments to  pleadings,  as  understood  in  New  York,  will  be  found 
discussed  at  much  length,  the  conclusion  reached  being  that  it 
may  be  exercised  in  a  proper  case  to  the  extent;  of  changing 
entirely  the  cause  of  action,  so  long  as  the  real  controversy  be- 
tween the  parties  is  not  wholly  departed  from ;  that  with  such 
limitation  a  cause  of  action  in  equity  may  be  changed  to  one 
at  law,  and  one  sounding  in  tort  changed  to  one  on  contract. 

In  a  late  work  on  Code  Pleading,  by  Hepburn,  at  sec.  306, 
notice  is  taken  of  the  fact  that  in  this  state,  unlike  New  York 
and  most  Code  states,  the  limitation  of  power  to  allow  amend- 
ments of  complaints  is  to  stop  at  such  as  change  the  cause  of 
action  as  to  form.  It  is  argued  that  by  the  true  spirit  of  the 
Code  -any  amendment  which  the  court  may  deem  to  be  in 
furtherance  of  justice  may  be  allowed,  so  long  as  it  does  not 
depart  from  the  identity  of  the  transaction  constituting  the 
cause  of  complaint  and  the  rights  of  the  adverse  party  be 
guarded,  by  the  manner  in  which  the  power  is  administered, 
from  being  substantially  prejudiced.  The  doctrine  maintained 
here,  that  the  limitation  named  in  the  statute  precludes  chang- 
ing the  mere  form  of  the  remedy,  is  suggested  to  be  out  of 
harmony  with  the  prevailing  doctrine,  and  to  be  a  relic  of  the 
old  regime  which  existed  prior  to  the  Code-;  that  it  is  attribu- 
table to  the  disinclination  of  lawyers  versed  in  the  techni- 
calities of  the  old  system  of  practice  to  conform  to  the  true 
spirit  of  the  Coda  In  a  general  summing  up  of  the  subject 
at  page  266  he  says,  in  regard  to  the  disinclination  re- 
ferred to : 

"It  appears  to  be  responsible  for  the  doctrine,  still  echoed 
here  and  there  in  Code  states  by  text-writers  and  courts,  that 
'an  action  upon  a  contract  cannot  be  changed  to  one  in  tort,  or 
from  tort  to  contract,'  and  for  the  doctrine  that  an  amend- 
ment changing  a  legal  to  an  equitable  cause  of  action  cannot 
be  made,  either  as  of  course  or  by  leave,  'not  even  when  the 
facts  stated  would  sustain  either  action.' 


21]  JANUARY  TERM,  1908.  181 

Oates  T.  Pftal,  117  Wi&  17a 

^'But  these  relies  of  the  older  theory  are  not  so  common  as 
to  affect  very  seriously  the  truth  of  the  proposition  that  the 
restriction  imposed  by  the  Codes  in  forbidding  an  amendment 
which  would  'change  substantially  the  claim  or  defense'  does 
not  refer  to  the  form  of  the  remedy,  but  to  the  general  identity 
of  the  transaction  constituting  the  cause  of  complaint.'* 

In  the  note  to  sustain  the  suggestion  respecting  adherence 
to  relics  of  the  old  theory,  he  cites  only  cases  from  this  state, 
while  he  cites  freely  from  those  of  New  York  to  support  the 
broader  doctrine  that  the  power  of  the  court  is  ample  to  allow 
an  amendment  changing  entirely  the  form  of  the  action,  so 
long  as  the  general  subject  of  the  litigation  is  not  departed 
from. 

Counsel  refer  to  Geary  v.  Bennett,  65  Wis.  554,  27  N.  W. 
335.  In  that  case  the  power  of  the  circuit  court  to  grant  an 
amendment  changing  the  cause  of  action  was  not  involved. 
No  amendment  was  asked.  There  was  no  occasion  for  dis- 
cussing the  power  to  allow  amendments.  What  was  said  as 
r^ards  whether  a  complaint  may  be  amended  changing  the 
cause  of  action  so  long  as  the  cause  of  complaint  and  the  form 
of  the  action  is  not  changed,  is  out  of  harmony  with  prior  and 
subsequent  decisions.  The  decision  itself  was  sound,  but,  as 
is  often  the  case,  language  was  used  in  reaching  the  conclu- 
sion, liable  to  mislead,  as  is  evidenced  by  the  attitude  of 
counseL 

Reference  is  madfe  to  Kruschke  v.  Stefan,  83  Wis.  3Y3,  53 
N.  W.  679.  The  power  of  amendment  on  application  to  the 
court  was  not  there  involved.  The  only  question  was  whether 
the  departure  from  the  cause  of  complaint  stated  in  the  plead- 
ing was  an  immaterial  variance  under  sec.  2669,  Stats.  1898. 
It  does  not  seem  to  be  apprehended  that  there  is  a  broad  dis- 
tinction between  that  section  and  sec.  2830.  Such  distinction 
unquestionably  exists.  The  two  sections  are  entirely  differ- 
ent in  purpose.  The  former  treats  of  immaterial  variances 
that  may  be  amended  as  of  course,  with  or  without  terms, 
upon  application  to  the  court,  where  the  right  of  the  adverse 
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party  will  not  be  substantially  prejudiced;  the  latter  deals 
mth  changing  pleadings  in  matters  vital  to  the  judgment  to 
be  rendered.  Reference  is  made  to  sec  2671,  which  provides 
that  when  the  cause  of  action  is  unproved  in  its  entire  scope 
the  defect  shall  be  deemed  a  failure  of  proof  and  not  a  vari- 
ance, under  sec.  2669,  as  if  that  were  a  limitation  upon  the 
power  of  amendment  under  sec.  2830.  That  is  clearly  error. 
A  defect  not  amendable  as  a  mere  immaterial  variance  under 
sees.  2669  and  2670  may  yet  be  amended  imder  sec.  2830  or 
disregarded  on  appeal  under  sec.  2829,  in  a  proper  case. 

The  only  limitation  of  judicial  power  under  sec.  2830, 
Stats.  1898,  as  to  allowing  a  complaint  to  be  amended,  is  that 
the  "claim"  of  the  plaintiff  shall  not  be  substantially  changed, 
and  sound  judicial  discretion  in  the  matter  shall  not  be  over- 
stepped. The  bearing  of  such  limitation  upon  changing  the 
cause  of  action  within  the  scope  of  the  claim  has  been  too 
long  settled  here  to  be  now  opened  for  serious  discussion.  It 
may  be  that  it  was  a  mistake  to  hold,  as  this  court  did,  very 
early  after  the  Code  was  adopted  here,  that  a  change  in  the 
form  of  the  action  is  a  substantial  change  in  the  claim  within 
the  meaning  of  the  statute.  CarmicJiael  v.  Argard,  52  Wis. 
607,  9  K  W.  470.  Certainly,  that  is  out  of  harmony  with 
New  York,  the  home  of  our  Code,  as  we  have  seen.  But  it  is 
too  late  to  cljange  the  practice  now.  It  seems  clear,  however, 
that  if  the  framers  of  the  Code  had  intended  that,  in  a  general 
sense,  a  complaint  should  not  be  amended  under  sec.  2830 
changing  the  cause  of  action  therein,  language  would  have 
been  used  to  that  eflfect,  instead  of  language  merely  prevent- 
ing the  court  from  allowing  the  plaintiff,  by  amending  his 
pleading,  to  go  substantially  outside  the  scope  of  his  claim 
disclosed  in  such  pleading.  In  most  cases  a  change  of  the 
form  of  an  action  within  the  scope  of  the  controversy  set  forth 
in  the  complaint  would  violate  the  law  as  to  the  binding  effect 
of  a  choice  of  remedies,  and  that  may  have  had  some  effect  in 
shaping  the  judicial  policy  of  this  court  that  such  a  change  is 
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within  the  inhibition  of  the  statute.  In  any  event,  subject  to 
the  one  limitation  mentioned  in  Carmichael  v.  Argard,  in  har- 
mony with  the  practice  in  New  York,  the  power  of  amend- 
ment as  to  a  complaint  under  sec.  2830  within  the  scope  of  the 
claim  disclosed  in  the  pleading  is  without  any  limit  except 
that  of  judicial  discretion.  Fischer  v.  Loach,  76  Wis.  313,  45 
N.  W.  104;  Post  V.  Campbell,  110  Wis.  378,  85  N.  W.  1032. 
Notwithstanding  this  court,  by  adhering  to  the  view  indi- 
cated, has  subjected  itself  to  criticism  by  text-writers  as  giv- 
ing less  heed  to  the  real  purpose  of  the  Code  to  enable  parties 
to  end  their  litigation  speedily  regardless  of  mere  technicali- 
ties and  mistakes  that  do  not  substantially  vary  the  course  of 
justice  as  regards  the  right  of  the  matter  at  the  end  than  is 
given  elsewhere  (Rliss,  Code  PI.  §  429 ;  Pomeroy,  Code  Rem. 
§  566;  Hepburn,  Development  of  Code  PI.  §  306),  it  is  be- 
lieved that  the  broad  scope  here  given  to  the  statutes  on  the 
subject,  as  a  whole,  leaves  little  ground  for  just  criticism. 

Applying  what  has  been  said  to  the  situation  before  us,  it 
seems  clear  that  there  was  ample  authority  in  the  circuit 
court  to  allow  the  amendment  complained  of.  It  did  not  re- 
quire any  new  evidenca  All  the  facts  were  before  the  court, 
80  far  as  we  can  see.  If,  after  the  amendment,  counsel  for 
appellant  considered  further  evidence  was  thereby  rendered 
necessary,  there  was  ample  opportunity  to  apply  to  the  trial 
court  for  protection  in  that  regard. 

But  it  is  said  that,  notwithstanding  the  amendment,  the 
complaint  remained  one  for  winding  up  partnership  affairs. 
There  is  ground  for  that  However,  as  we  have  said,  the  real 
purpose  of  the  amendment  was  to  set  up  a  ground  for  recovery 
disassociated  with  any  partnership  element.  It  was  so  treated 
by  the  court  It  is  therefore  considered  that  the  whole  frame- 
work of  the  complaint  should  be  deemed  changed  in  harmony 
with  that  view.  The  language  to  effect  that  upon  the  face  of 
the  pleading  was  not  wholly  changed  except  by  implication. 
The  failure  of  plaintiffs  counsel  to  recast  the  pleading  to 
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harmonize  it  in  a  literal  sense  with  the  judgment  ordered, 
and  of  the  court  to  direct  that  to  be  done,  in  no  way  prejudiced 
the  rights  of  appellant  The  error  is  one  of  the  sort  that  is 
cured  by  that  valuable  saf^uard,  sec.  2829,  Stats.  1898, 
which  saves  the  course  of  justice  from  being  disturbed  by  mis- 
takes of  courts  and  counsel  when  all  else  fails,  by  requiring, 
in  every  stage  of  an  action,  disregard  of  every  error  or  de- 
fect in  the  pleadings  or  proceedings  which  shall  not  affect  the 
substantial  rights  of  the  adverse  party,  and  the  court  not  to 
reverse  any  judgment  or  allow  it  to  be  affected  by  reason  of 
any  such  error  or  defect 

There  was  a  demurrer  ore  terms  based  on  the  ground  that  a 
partnership  to  deal  in  lands  must  be  in  writing,  and  it  was 
alleged  in  the  complaint  that  it  was  partly  verbal  and  partly 
written.  It  is  a  sufficient  answer  to  the  suggestion  that  the 
court  erred  in  overruling  such  demurrer,  to  say  that  the  com- 
plaint, in  addition  to  charging  that  the  partnership  agreement 
was  only  partly  in  writing,  alleged  that  it  was  for  the  purpose 
of  dealing  in  lands  in  the  states  of  Florida  and  Georgia,  and 
that  it  was  competent  to  make  a  verbal  contract  of  that  kind 
under  the  laws  of  such  states. 

It  is  suggested  that  the  court  had  no  jurisdiction  of  the 
subject  of  the  action,  since  the  lands  were  located  in  the  states 
of  Florida  and  Georgia.  The  answer  to  that  is  that  the  action 
was  not  in  rem.  It  bore  only  upon  the  party  defendant  to 
require  him  to  respond  in  persona  to  plaintiff.  The  rule  in- 
voked by  counsel  has  no  application  to  such  a  situation.  The 
difference  between  the  two  situations  is  stated  in  the  syllabus 
to  Guarantee  T.  &  8.  D.  Co.  v.  Delta  &  P.  L.  Co.  43  C.  C.  A. 
396,  104  Fed.  5,  cited  by  appellant's  counsel.  We  quote: 
'While  a  court  of  equity  in  one  state  may  compel  a  convey- 
ance of  lands  in  another  state  by  a  decree  in  personam  against 
the  party  who  holds  the  title,  it  has  no  jurisdiction  to  itself 
transfer  the  title  to  such  lands.'  In  other  words  a  court  of 
equity  cannot  exercise  its  jurisdistion  in  an  action  in  rem 
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when  the  fiM  is  in  a  foreign  jurisdiction.    This  is  not  such  a 
casa  % 

Considerable  space  is  taken  up  in  the  brief  of  counsel  for 
appellant  on  the  subject  of  resulting  trusts.  We  do  not  deem 
it  necessary  to  enter  upon  that  subject^  since  the  court  found, 
upon  sufficient  evidence,  that  the  trust  as  to  the  A  and  D 
lands  was  created  by  writings  and  with  all  the  statutory 
essentials  to  make  the  same  valid. 

It  is  said  the  court  erred  in  fiuding  an  express  trust  in  land 
created  by  writing,  because  it  was  not  competent  to  establish 
the  connection  between  the  various  papers  relied  upon,  by 
parol  testimony.  It  seems  to  be  a  sufficient  answer  to  that, 
that  no  such  testimony  was  required.  The  correspondence  be- 
tween the  parties  sufficiently  evidences  upon  its  face,  as  to 
each  body  of  land,  the  connection  between  the  several  letters 
essential  to  make  a  complete  contract  True,  the  lands  were 
not  specifically  described  in  the  correspondence,  but  that  was 
unnecessary.  They  were  so  referred  to  as  to  identify  them  as 
a  whole  and  render  the  particular  descriptions  easy  of  ascer- 
tainment It  is  too  elementary  to  warrant  discussing  the  mat- 
ter that  a  general  description  of  land  in  a  deed  or  other  instru- 
ment affecting  the  title  thereto  is  sufficient  to  satisfy  the  statu- 
tory requisites  as  to  such  matters  being  in  writing  if  such  gen- 
eral description  is  sufficient  to  point  out  the  property  affected 
with  reasonable  certainty.  Coats  v.  Taft,  12  Wis.  388  ;  Sim- 
mans  v.  Johnson,  14  Wis.  523.  The  correspondence  between 
the  parties  in  respect  to  the  D  lands  the  same  as  in  respect  to 
the  A  lands,  amply  shows  an  agreement  in  writing  satisfying 
the  essentials  of  the  statute  in  regard  to  express  trusts.  It 
refers  to  the  two  bodies  of  land  by  name  so  as  to  render  parol 
evidence  admissible  to  show  the  particular  descriptions  of 
the  different  parcels  thereof. 

We  have  read  carefully  counsel's  argument  that  there  was 
no  evidence  that  appellant  agreed  in  writing  to  pay  any  sum 
of  money  for  a  five^ixths  interest  in  the  land  or  that  respond- 
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ent  agreed  to  pay  for  a  one-sixth  interest  therein,  or  that  any 
such  agreement  was  consmnmated,  without  being  able  to  dis- 
cover any  warrant  for  disturbing  the  findings  of  the  trial  court 
in  respect  thereto.  Respondent  wrote  appellant  as  to  the  A 
land,  stating  in  detail  his  idea  of  the  way  the  same  should 
be  paid  for  so  appellant  would  contribute  five  sixths  of  the 
price  of  the  land  and  respondent  one  sixth  thereof.  Appellant 
replied,  modifying  respondent's  plan  in  a  way  favorable  to  the 
latter.  He  unequivocally  accepted  respondent's  views  with 
the  exception  noted.  It  closed  with  a  direction  to  conclude 
the  trade  and  get  the  land  as  soon  as  practicable,  using  these 
words :  "Get  this  matter  through  as  soon  as  possible  as  some 
of  the  parties  will  be  going  away  soon  and  money  is  being 
placed  in  various  ways  so  that  it  will  not  be  so  easy  to  get 
later."  That  plainly  indicates  that  the  trust  agreement  was 
deemed  complete.  Respondent  proceeded  to  and  did  "get 
the  matter  through  as  soon  as  possible,"  as  suggested.  We 
deem  it  unnecessary  to  go  at  length  into  the  subject  of  how 
respondent  paid  his  one  sixth  of  the  consideration.  Suffice  it 
to  say  that  in  our  judgment  the  decision  of  the  trial  court  that 
he  did  so  is  supported  by  the  evidence.  We  find  also  the  con- 
clusion of  fact  as  to  the  D  lands  to  the  effect  that  they  were 
acquired  by  respondent,  acting  in  the  joint  interest  of  himself 
and  appellant^  to  be  conveyed  to  the  latter,  but  in  trust  for 
respondent  as  to  a  one-sixth  interest,  and  that  the  land  was  so 
transferred,  well  supported  by  the  evidence. 

However,  as  to  the  D  lands  the  evidence  discloses  a  material 
matter  upon  which  the  court  was  properly  requested  to  find 
and  omitted  to  do  so,  having  an  important  bearing.  The 
whole  history  of  the  transactions  between  respondent  and  ap- 
pellant shows  that  in  acquiring  the  lands  the  former  was 
morally  and  legally  bound  to  obtain  the  same  on  the  most 
advantageous  terms  practicable  and  not  to  swell  the  cost  to  the 
latter  over  the  cost  to  himself.  The  learned  circuit  judge 
ignored  the  evidence  establishing  these  facts:  Whereas  the 
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price  of  the  D  lands  to  respondent  was  $5,000,  he  represented 
it  to  appellant  to  be  about  $10,000.  The  latter,  relying  upon 
such  false  representations,  paid  the  former  $7,200  for  a  five- 
sixths  interest  in  the  land.  We  apprehend  the  court  supposed 
that,  since  appellant  knew  what  he  got  for  his  money,  and  re- 
tained the  property,  and  it  was  worth  the  consideration  paid, 
he  was  not  damaged  in  a  legal  sense  and  therefore  had  no 
right  to  complain.  In  that  the  court  was  in  error.  If  appellant  ^ 
had,  with  knowledge  of  the  facts,  paid  $7,200  for  a  five-sixths 
interest  in  the  lands,  the  case,  of  course,  would  be  very  differ- 
ent But,  as  it  seems,  when  he  paid  his  money  he  was  of  the 
opinion,  the  same  being  induced  by  the  attitude  of  respondent 
reasonably  calculated  to  create  it,  that  the  simi  paid  was 
not  in  excess  of  five  sixths  of  the  actual  cost  of  the  land.  The 
agreement  obligated  respondent  to  deal  in  the  utmost  good 
faith  with  his  associate.  It  was  his  duty,  as  he  himself  testi- 
fied, "to  get  the  land  as  cheap  as  he  could  and  not  to  pad  the 
price  in  any  way  but  to  just  turn  the  property  over  to  appel- 
lant bottom  up."  That  was  appellant's  emphatic  way  of  say- 
ing that  he  was  to  turn  a  five-sixths  interest  in  the  land  over 
to  appellant  absolutely  at  five  sixths  of  the  actual  cost  thereof. 
When  he  took  $7,200  for  such  an  interest,  appellant  must 
have  assumed  that  such  sum  substantially  represented  five 
sixths  of  the  actual  cost  of  the  property.  Respondent  wrote 
appellant  March  28,  1896,  that  the  land  cost  about  $10,000, 
while,  as  we  have  indicated,  the  evidence  pretty  clearly  shows 
that  the  actual  cost  was  $5,000  with  possibly  some  small  ad- 
ditions for  expenses.  Following  that  letter  there  were  several 
communications  by  respondent  to  appellant  well  calculated  to 
give  the  latter  the  idea  that  the  trade  was  a  good  one  at 
$10,000  for  the  land,  and  to  stimulate  him  not  to  inquire  very 
closely  into  the  precise  cost  thereof  if  he  could  square  himself 
with  the  transaction  for  $7,200  for  a  five-sixths  interest  in 
the  property.  The  result,  as  it  seems,  was  that  he  directed  the 
property  to  be  deeded  to  himself,  he  to  hold  absolutely  a  five- 


188  SUPKEME  COURT  OF  WISCONSIN.      [Mab. 

Gat€S  ▼.  Paul,  117  Wi&  17a 

sixths  interest  therein,  paying  $7,200  therefor,  and  to  hold 
as  trustee  a  one-sixth  interest  for  respondent^  supposing  that 
the  latter  would  then  have  at  least  hia  proportion  of  the  actual 
cost  of  the  property  invested  therein.  It  is  quite  plain  that 
when  the  letter  calling  for  the  deed  was  written,  appellant 
somewhat  distrusted  the  truth  of  the  representation  as  to  the 
cost.  That  throws  light  on  his  not  being  willing  to  stand  any 
greater  proportion  thereof,  for  a  five^ixths  interest,  than 
$7,200.  That  is  the  way  it  looks  here.  It  is  significant  that 
respondent  had  not,  up  to  the  time  the  misleading  letter  was 
written,  stated  just  what  the  cost  of  the  land  was.  The  most 
he  had  said  was  that  it  was  about  $10,000.  We  do  not  over- 
look the  fact  that  respondent  testified,  he  said  to  Mr.  Paul  on 
one  occasion  before  the  lands  were  purchased  that  they  would 
cost  $7,000  to  $7,200.  If  that  is  of  any  account  it  corrobo- 
rates the  idea  that  when  appellant,  with  the  two  representa- 
tions before  him,  directed  the  deed  to  be  made,  he  to  pay 
$7,200,  he  intended  to  name  a  figure  which  would  pretty 
safely  guard  against  his  paying  more  than  five  sixths  of  the 
actual  cost. 

Counsel  for  respondent  suggests  that  the  letter  above  re- 
ferred to  did  not  refer  to  the  D  lands.  We  cannot  agree  with 
that  view.  As  we  read  the  letter  it  speaks  of  the  Georgia  lands 
as  costing  $10,000,  and  the  circumstances  all  indicate  that  the 
D  lands  were  meant  With  that  letter  in  hand  and  relying 
thereon  appellant  directed  a  deed  to  be  made.  Keeping  up 
the  deception  as  to  the  cost  of  the  property  being  about 
$10,000,  respondent  made  a  deed  in  which  the  consideration 
was  placed  at  that  figure.  His  attention  being  in  due  time 
called  to  the  matter,  he  at  once  corrected  the  instrument,  stat- 
ing that  he  discovered  the  error  himself  before  it  was  pointed 
out  by  appellant.  All  that  indicates  clearly  that  land  which 
cost  respondent  $5,000,  with,  as  before  stated,  possibly  some 
slight  addition  for  expenses,  purchased  for  the  joint  interests 
of  respondent  and  appellant,  with  the  imderstanding  that  the 
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latter's  interest  should  stand  him  but  five  sixths  of  the  actual 
oost  to  respondent,  was  turned  over  to  appellant  on  a  basis  of 
$8,640.  Whereas  he  paid  $7,200,  he  should  have  been  re- 
quired to  pay  but  five  sixths  of  $5,000  or  $4,166.67.  In  short 
he  was  defrauded  to  the  amount  of  $8,033.33. 

There  can  be  no  reasonable  doubt  as  to  the  legal  and  equi- 
.table  rights  of  appellant  on  the  facts  stated.  At  the  time  this 
action  was  commenced  he  had  a  cause  of  action  at  law  against 
respondent  for  $3,033.33,  with  interest  thereon  from  the  time 
the  $7,200  was  paid,  to  wit,  April  16,  1895. 

We  have  reached  the  above  conclusion  as  to  the  cost  of  the 
D  land  to  respondent  without  going  into  the  evidence  in  detail. 
The  correspondence  shows  beyond  question  that  he  paid  but 
$5,000  to  the  owner.  As  above  suggested,  there  may  have 
been  some  matters  of  expense  which  added  to  the  cost,  but 
there  is  no  evidence  on  the  subject.  As  the  matter  stands  we 
do  not  think  justice  requires  or  will  warrant  further  litigation 
in  order  to  determine  that  question.  In  the  very  nature  of 
things,  the  item  of  expenses  cannot  be  sufficiently  large  to  cut 
any  very  great  figure  in  the  ultimate  result.  It  is  not  suf- 
ficiently significant,  considering  respondent's  position  in  the 
matter,  to  warrant  opening  up  the  case  for  the  purpose  of 
taking  additional  evidence. 

We  do  not  overlook  the  evidence  of  respondent,  to  which 
our  attention  is  called  in  counsel's  brief,  that  the  D  lands  cost 
him  $7,025.  His  evidence,  taken  as  a  whole,  does  not  im- 
pair the  clear  case  made  by  tho  correspondence  that  he  paid 
to  the  owner  of  the  land  $5,000  and  no  more.  In  making  up 
the  sum  of  $7,026  respondent  included  all  the  checks  that 
passed  between  himself  and  Brown,  the  owner  of  the  land. 
They  aggregated  the  sum  named.  It  seems  clear  that  they 
were  not  all  used  in  paying  for  the  property.  One  check  of 
$1,000  is  dated  after  the  transaction  was  entirely  closed. 
Pour  days  before  the  check  bears  date  respondent  wrote  appel- 
lant that  he  had  left  with  Brown  $2,000  to  be  used  in  other 
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land  transactions.  The  dear  weight  of  all  the  evidence  on  the 
subject  seems  to  point  very  strongly  to  $5,000  as  substantially 
the  cost  of  the  D  land  to  respondent 

The  right  of  a  person  circumstanced  as  appellant  is  respect- 
ing the  situation  above  set  forth  has  been  heretofore  con- 
sidered by  this  court  in  a  case  directly  in  point  Bergeron  v. 
Miles,  88  Wis.  397,  60  N.  W.  783.  The  principle  ruling  th^ 
matter  is  the  same  as  in  any  other  case  where  one  person  takes 
another  into  a  transaction,  ostensibly  on  the  ground  floor,  so  to 
speak,  in  purchasing  property  of  a  third  person,  while  he  in 
fact,  by  false  pretenses,  is  obtaining  an  unfair  advantage  over 
his  trusting  associate.  The  defrauded  person  may  keep  his 
interest  in  the  property  purchased  and  sue  at  law  to  recover 
his  damages,  or  he  may  rescind  the  transaction  and  sue  at  law 
to  recover  the  consideration  which  he  paid  for  the  property, 
or  he  may  sue  in  equity  for  a  rescission  or  an  accounting. 
Franey  v.  Warner,  96  Wis.  222,  71  N.  W.  81.      . 

Complaint  is  made  because  the  court  awarded  respondent 
$466.50  on  accoimt  of  a  purchase  of  land  not  found  to  have 
been  legally  established  as  bought  on  joint  account  It  is 
urged  that  no  claim  was  made  for  any  such  matter  in  the  com- 
plaint ;  that  it  was  outside  the  scope  of  the  pleading  and  there- 
fore erroneously  allowed.  We  perceive  no  error  at  this  point. 
The  matter  referred  to  was  by  no  means  outside  the  scope  of 
the  litigation.  Respondent  endeavored  by  his  complaint  to 
obtain  an  interest  in  the  B  lands.  The  claim  of  appellant  was 
that  instead  of  the  understanding  as  to  such  lands  being  that 
a  one-sixth  interest  should  belong  to  respondent,  the  agree- 
ment was  that  he  should  receive  as  compensation  for  his  serv- 
ices in  respect  to  the  property  $466.50.  That  brought  the 
subject  of  the  $466.50  fairly  into  the  litigation.  Eespondent 
failing  to  establish  his  claim  for  an  interest  in  the  land,  but 
it  appearing  that  he  was  in  fact  entitled  to  be  paid  for  his 
services  in  respect  to  the  property  $466.50,  the  court,  instead 
of  dismissing  the  whole  subject-matter  from  the  case,  retained 
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it  in  order  to  do  complete  justice  between  the  parties  and  to 
prevent  further  litigation  in  respect  thereto,  and  to  that  end 
granted  respondent  relief  to  the  amount  of  money  damages  of 
$466-50.  That  was  proper  upon  well-established  principles 
of  equity  jurisprudence.  If  one  sues  in  equity  in  good  f  aiih 
and  fails  to  establish  his  cause  but  shows  a  state  of  facts  en- 
titling him  to  recover  at  law,  the  court,  having  rightfully  ob- 
tained jurisdiction  for  a  proper  purpose,  may  retain  the  cause 
and  grant  just  such  relief  as  upon  the  facts  the  plaintiff  ap- 
pears entitled  to,  whether  at  law  or  in  equity.  Prescott  v. 
Everts,  4  Wis.  314;  Hebard  v.  Ashland  Go.  65  Wis.  145,  12 
K  W.  437;  Cole  v.  Oetzinger,  96  Wis.  559,  71  N.  W.  75; 
Franey  v.  Warner ^  supra;  Stevens  v.  Coates,  101  Wis.  569,  78 
N.  W.  180. 

Some  minor  questions  are  discussed  in  the  briefs  of  counsel 
which  we  will  not  refer  to  further  than  to  say  that  they  have 
all  been  examined  with  care,  with  the  result  that  we  are  un- 
able to  discover  any  prejudicial  error  in  the  i^ord  except  the 
one  to  which  we  have  referred.  The  interlocutory  judgment 
mifst  be  so  modified  as  to  adjudge  that  defendant,  in  the  final 
disposition  of  the  case,  is  entitled  to  a  credit  of  $3,033.33 
with  interest  thereon  at  the  rate  of  six  per  cent  per  annum 
from  April  16,  1895,  and  to  have  any  sum  found  due  from 
him  to  the  plaintiff,  with  all  costs  of  this  action,  taxed  in 
plaintiffs  favor  in  the  circuit  court,  applied  in  payment 
thereof  so  far  as  the  same  will  go  for  that  purpose,  and  to  have 
the  residue  paid  to  him  within  twenty  days  after  the  cause 
shall  be  ready  for  a  final  decree,  as  terms  of  granting  the  ulti- 
mate relief  to  which  respondent  shall  be  found  entitled. 

By  the  Court. — ^The  interlocutory  judgment  is  modified  in 
accordance  with  this  opinion  and  affirmed  as  modified,  the 
appellant  to  have  leave,  upon  application  to  the  trial  court, 
after  the  filing  of  the  remittitur  in  such  court,  to  recast  and  re- 
enter the  judgment  as  so  modified.  Appellant  is  further  en- 
titled to  recover  full  costs  in  this  court. 
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MooBB,  Kespondent^  vs.  Mat  and  others,  imp.,  Appellants. 

February  ^— March  21,  190$, 

Partnership:  Who  are  memhersf  Signatures  in-  hook:  Evidence: 
Competency  of  witnesses:  Transaction  with  deceased  agent: 
Adverse  parties:  Pleading:  Striking  out  sham  allegations:  Im- 
material  error:  Withdrawal  of  partners:  Continuance  of  firm, 

1.  Articles  of  a  copartnership  known  as  the  Farmers'  Union,  partly 

printed  and  partly  written,  were  pasted  in  a  blank  book,  and  on 
several  pages  following  were  pasted  separate  sheets  containing 
signatures  apparently  written  before  the  insertion  of  such 
sheets  in  the  book.  Following  these  were  other  signatures 
written  on  the  pages  of  the  book.  In  an  action  to  charge  as 
partners  several  of  the  persons  whose  signatures  so  appeared, 
the  court  instructed  the  Jury  that  if  defendants  signed  on  such 
sheets  when  the  copartnership  articles  were  attached  thereto, 
or  if  such  articles  were  in  some  way  connected  with  their 
signatures  so  as  to  form  a  part  of  the  same  and  make  the  same 
appear  as  one  instrument,  then  those  so  signing  executed  the 
articles;  that  the  jury  were  to  determine  merely  whether  de- 
fendants did  sign  the  articles  or  the  sheets  while  attached 
thereto  so  as  to  constitute  a  part  of  the  contract.  Held,  not 
'      erroneous  as  against  defendants. 

2.  It  was  error,  in  such  case,  to  refuse  to  permit  a  defendant  to 

testify  as  to  what  his  purpose  was,  and  what  the  understanding 
was  with  reference  thereto,  when  he  signed  his  name  on  the 
book. 
8.  One  of  the  d^endants  testified,  on  cross-examination  by  plaint- 
iff, that  ten  years  before  the  trial  he  had  paid  to  an  agent  of 
the  partnership  $1  for  the  privilege  of  trading  one  year  at  its 
store  and  had  at  that  time  signed  the  list  of  names,  handed  to 
him  by  said  agent.  The  agent  was  then  acting  as  clerk  in  the 
store,  but  it  appeared  that  he  had  died  before  the  giving  of  the 
note  on  which  the  suit  was  brought.  On  redirect  examination 
the  court  held  the  witness  incompetent  to  testify  to  the  con- 
versation then  had  with  the  agent.  Held,  that  the  exclusion 
of  such  conversation  was  error,  under  sec.  4070,  Stats.  1898,  be- 
cause  plaintiff  had  first  examined  the  witness  as  to  such  trans- 
action, and  also  because  the  agent  was  not»  within  the  meaning 
of  that  statute,  "an  agent  of  the  adverse  party  [plaintiff]  or  an 
agent  of  the  person  from,  through  or  under  whom  such  adverse 
party  derives  his  interest  or  title." 
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4.  In  an  action  against  alleged  partners,  where  the  answering  de- 
fendants denied  that  they  were  members  of  the  firm,  non- 
answering  defendants  were  not  parties  adverse  to  the  plaintiff, 
subject  to  examination  as  such  under  sec.  4068,  Stats.  1898; 
and  when  they  were  called  as  witnesses  by  plaintiff  it  was  error 
to  refuse  to  permit  the  answering  defendants  to  cross-examine 
them. 

6.  Under  Sec.  2682,  Stats.  1898,  allegations  of  a  verified  answer  can- 
not properly  be  stricken  out  as  sham;  but  where  allegations  so 
stricken  out  did  not  constitute  a  defense,  or  any  part  of  a  de- 
fense, the  error  is  immaterial. 

6.  In  an  action  against  partners  upon  a  note  given  for  money  loaned 

to  the  firm  and  used  in  its  business,  it  is  no  defense  that  the 
business  was  not  being  conducted  in  the  manner  prescribed  by 
the  copartnership  articles. 

7.  Articles  of  a  copartnership  known  as  the'  Farmers'  Union  pro- 

vided that  any  member  might  withdraw  in  the  manner  pre- 
scribed, and  that  each  member  should  be  responsible  for  repay- 
ment of  money  borrowed  to  run  the  business.  The  firm  was 
manifestly  to  consist  of  many  members  and  continue  for  an 
indefinite  period.  Held  that,  although  some  members  had  died 
and  some  had  withdrawn  before  the  moneys  were  borrowed  for 
which  the  note  in  suit  was  given,  those  who  were  in  fact  mem- 
bers at  the  time  of  such  borrowing  may  be  held  liable  as 
partners  on  the  note. 

Appeal  from  a  judgment  of  the  circuit  court  for  Vernon 
oonnty:  J.  J.  Feuit,  Circuit  Judge.    Reversed. 

The  complaint  in  this  action  alleges,  in  effect,  that  on 
February  16,  1890,  the  209  defendants  entered  into  a  co- 
partnership under  the  firm  name  and  style  of  the  "Farmers' 
Union  of  Viroqua,"  for  the  purpose  of  carrying  on  a  mercan- 
tile business  at  Viroqua,  and  that  they  conducted  such  busi- 
ness until  and  for  a  long  time  after  April  11,  1900 ;  that  the 
business  is  now  closed,  and  the  only  thing  left  to  be  done  is  to 
collect  all  outstanding  debts  due  the  partnership,  and  the  pay- 
ment of  its  indebtedness  j  that  the  business  was  transacted  by 
a  manager,  who  bought  and  sold  goods,  and  borrowed  money 
to  run  and  transact  such  business,  he  having  the  right  to  sign 
all  notes  and  other  evidences  of  debt  of  the  partnership ;  that 
April  11,  1900,  the  said  partnership,  by  C.  M.  Butt,  its  man- 
vouin— 13 


194:  SUPREME  COUET  OF  WISCONSIN.      [Mab. 

Moore  v.  May,  117  Wia.  192, 

ager,  for  value  received,  executed  the  promissory  note  in  quea- 
tion,  of  which  the  following  is  a  copy: 

^'$1,696.78.  Viroqua,  Wis.,  April  11th,  1900. 

''[Eev.  Stamps,  $8.34.] 

"Four  months  after  date  the  Farmers'  Union  of  Viroqua 
for  value  received  promise  to  pay  to  Samuel  W.  Moore,  or 
order,  the  sum  of  sixteen  hundred  ninety-six  and  78-100  dol- 
lars with  interest  at  6  per  cent,  per  annum. 

"Farmeks'  Union  of  Viroqua, 
"By  0.  M.  Butt,  Manager;" 

that  the  same  became  due  and  payable  August  11,  1900 ;  that 
payment  of  the  same  has  often  been  requested,  but  that  no 
part  of  it  has  been  paid ;  that  there  is  due  thereon  the  sum  of 
$1,696.78,  with  interest  thereon  at  six  per  cent  per  annum 
from  April  11,  1900,  for  which  the  plaintiff  demands  judg^ 
ment,  together  with  costs  of  this  action. 

The  plaintiff  claims  that  the  agreement  for  such  copartner- 
ship was  in  writing,  and  the  same  is  in  evidence,  and  is  as 
follows: 

"Articles  of  Copartnership. 

"Ist — These  articles  of  copartnership  entered  into  this 
16th  day  of  February,  1890,  by  and  between  the  persons 
whose  names  are  hereto  signed  and  who  shall  all  be  members 
of  the  Farmers'  Alliance  of  Wisconsin, 

"WITNESSETH,  I'hat  the  name  of  this  firm  shall  be  the 
Farmers'  Union  of  Viroqua.  • 

"2nd. — That  the  place  of  business  shall  be  Viroqua,  Wis- 
consin. 

"3rd. — That  the  business  of  the  firm  shall  be  buying  and 
selling  groceries,  dry  goods,  hats,  caps,  boots,  shoes,  clothing, 
flour,  feed,  seeds,  land  plaster,  barb  wire,  and  other  articles  of 
merchandise  wanted  by  farmers.  Also  f amf  machinery,  and 
all  business  of  a  general  store  for  farmers,  and  the  buying  and 
selling  of  lumber. 

"4th. — That  the  business  is  to  be  run  by  a  committee  of 
management  to  consist  of  five  of  the  partners,  which  shall  be 
elected  once  a  year  and  meet  once  each  three  months,  and 
of  tener  if  desired. 
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"5th. — That  all  purchases  and  sales  shall  be  for  cash,  and 
that  no  infraction  of  this  part  of  these  articles,  at  least  as  to 
purchases,  shall  be  allowed. 

"6th. — That  the  party  storekeeper  shall  receive  a  reasonable 
compensation  for  his  services,  to  be  determined  on  from  time 
to  time  by  himself  and  the  said  committee. 

"7th. — ^That  all  goods  shall  be  bought  at  lowest  possible 
rates  and  sold  at  a  sum  no  greater  than  wiU  be  sufficient  to 
pay  costs,  carriage,  expense  of  handling,  rents,  etc.,  and  to 
reimburse  for  any  losses  that  may  accrue. 

"8th. — That  goods  shall  only  be  sold  to  members  of  this 
partnership. 

"9th. — That  each  of  us  agree  to  be  responsible  for  the  re- 
payment of  any  amount  of  money  borrowed  by  the  committee 
to  run  the  business  and  agree  with  each  other  to  contribute  any 
amount  necessary  to  repay  the  same. 

"10th. — It  is  hereby  agreed  that  any  member  of  this  part- 
nership may  withdraw  therefrom  by  filing  with  the  store- 
keeper or  business  manager  his  desire  of  the  fact  and  have  the 
date  of  such  withdrawal  entered  on  the  margin  of  these  articles 
opposite  his  name. 

"11th. — It  is  agreed  that  the  money  to  be  used  in  this  busi- 
ness and  procured  by  the  committee  above  named,  be  limited 
to  the  sum  of  six  thousand  dollars." 

Eighty-nine  of  said  209  defendants  made  separate  answers, 
but  substantially  the  same,  by  way  of  admissions,  denials,  and 
counter  allegations,  to  the  effect  that  certain  parties  not  joined 
as  defendants  were  members  of  such  copartnership,  if  any 
existed ;  that  C.  M.  Butt  had  no  authority  to  execute  the  note 
in  question ;  that  such  note  was  executed  after  such  copartner- 
ship, if  any,  had  been  dissolved  by  the  death  of  some  of  the 
members  and  the  withdrawal  of  others ;  that  the  copartnership 
was  to  be  conducted  and  managed  by  a  committee;  that  all 
sales  should  be  made  for  cash  and  to  members  only,  and  that 
no  persons  should  be  admitted  to  the  copartnership  except 
such  as  were  members  of  the  Farmers'  Alliance  of  Wisconsin ; 
that  the  terms  of  said  copartnership  agreement  were  violated 
in  this  respect,  and  by  the  manager  and  committee  in  con- 
tracting indebtedness  exceeding  the  amount  of  $6,000  stipu- 
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lated  therein;  that,  if  said  copartnership  existed,  it  was  dis- 
solved as  to  the  answering  defendants  by  the  admission  of  new 
members  without  the  knowledge  or  consent  of  the  defend- 
ants ;  that  the  copartnership  became  dissolved  by  reason  of  the 
death  of  certain  members,  named,  who  had  signed  said  copart- 
nership agreement;  that  it  became  dissolved  by  reason  of  the 
withdrawal  of  certain  members,  named,  who  withdrew  accord- 
ing to  the  terms  of  such  agreement;  that  their  alleged  signa- 
tures to  the  agreement  were  procured  by  reason  of  representa- 
tions made  by  one  N.  E.  Moody,  then  manager  of  the  store,  to 
the  effect  that  by  paying  $1  each  and  signing  lists  of  customers 
of  the  store  they  could  have  the  privilege  of  being  such  cus- 
tomers ;  that  the  lists  so  signed  were  not  a  subscription  to  any 
contract  or  articles  of  copartnership,  and  that  such  lists  were 
subsequently  and  falsely  and  fraudulently  attached  to  said 
contract,  without  the  authority  of  any  of  such  defendants. 

At  the  close  of  the  trial,  the  jury  returned  a  special  verdict, 
by  direction  of  the  court,  to  the  effect  (2)  that  fourteen  of 
the  answering  defendants  named  in  the  question  executed  the 
so-called  articles  of  copartnership  prior  to  April  11, 1900,  and 
were,  at  and  prior  to  such  time,  members  of  the  Farmers' 
Union  of  Viroqua ;  (3)  that  the  120  nonanswering  defendants 
named  in  the  question  had  executed  the  so-called  articles  of 
copartnership,  and  were  members  of  the  Farmers'  Union  of 
Viroqua,  at  and  prior  to  April  11,  1900;  (4)  that  the  com- 
mittee of  management,  in  the  spring  of  1900,  acted  jointly  in 
the  borrowing  of  the  $1,696.78  from  the  plaintiff  Moore; 
(5)  that  the  $1,696.78  received  from  the  plaintiff  Moore  was 
used  by  the  Farmers'  Union  to  pay  off  its  past  and  then  exist- 
ing indebtedness;  (6)  that  four  of  the  answering  defendants 
therein  named  were  not  members  of  the  Farmers'  Union  of 
Viroqua  at  any,  of  the  times  that  any  of  the  money  was  bor- 
rowed from  the  plaintiff  Moore.  The  court  also  submitted  to 
the  jury  two  questions,  which  they  answered  to  the  effect 
(1)  that  seventy-three  of  the  answering  defendants  named 
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therein  executed  the  so-called  articles  of  copartnership  prior 
to  April  11,  1900;  (7)  that  thej  assessed  the  damages  of  the 
plaintiff  at  $1,816.88.  Thereupon  judgment  was  entered 
against  the  nonanswering  defendants  and  the  eighty-five  an- 
swering defendants,  named,  according  to  the  special  verdict 
so  directed  by  the  court  and  so  found  by  the  jury.  From  the 
judgment  so  entered,  fifty-one  of  sudi  answering  defendants, 
named,  bring  this  appeal. 

For  the  appellants  there  was  a  brief  by  C.  W.  Graves, 
Smith  &  Oriffin,  and  SUhaugh  &  Bennett,  and  oral  ailment 
by  Mr.  C.  J.  8miih  and  Mr.  Graves. 

For  the  respondent  ttere  was  a  brief  by  C.  M.  Butt,  Jr., 
and  Higbee  &  Bunge,  and  oral  argument  by  Mr.  E.  C.  Higbee 
and  Mr.  Butt. 

Casboday,  C.  J.  The  important  question  presented  is 
whether  the  appellants  ever  signed  the  written  articles  of  co- 
partnership. Those  articles  are  partly  printed  and  partly  in 
writing,  upon  a  sheet  of  paper  pasted  on  the  second  page  of  a 
large  blank  book  containing  numerous  blank  pages.  The 
paper  so  pasted  in  lacked  about  3^  inches  from  reaching  the 
bottom  of  the  page,  and  nothing  was  written  or  printed 
thereon.  That  was  followed  by  three  blank  pages,  upon  which 
there  were  no  names  or  writing,  except  three  names  at  the 
bottom  of  the  last  page.  On  the  page  opposite  the  articles  of 
copartnership  so  pasted  in  the  book,  is  a  sheet  pasted  in  the 
book,  containing  thirty  signatures  on  the  front  side,  and 
twenty-nine  signatures  on  the  reverse  side,  which  were  appar- 
ently signed  before  it  was  so  pasted  into  the  book,  since  on  the 
front  side  they  read  from  the  top  to  the  bottom,  and  on  tho 
reverse  side  they  read  from  the  bottom  to  the  top.  Then  fol- 
lows a  second  sheet  pasted  in  the  book,  with  thirty-two  signa- 
tures which  read  from  the  top  to  the  bottom  on  the  front  side, 
and  thirty-six  signatures  which  read  from  the  bottom  to  the 
top  on  the  reverse  side.    Then  follows  a  third  sheet  pasted  in 
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the  book,  with  twenty-nine  signatures  which  read  from  the 
top  to  the  bottom  on  the  front  side,  and  eleven  signatures 
which  read  from  the  bottom  to  the  top  on  the  reverse  side.  On 
the  bottom  of  the  blank  page  of  the  book  upon  which  that  sheet 
is  so  pasted,  there  are  three  signatures  on  the  book  itself ;  and 
that  is  followed  by  two  pages  of  signatures  upon  the  book 
itself.  The  balance  of  the  book  consists  of  numerous  blank 
pages,  in  order  to  hold  any  of  the  defendants  as  such  part- 
ners, it  is  necessary  that  it  should  appear  that  they  actually 
subscribed  to  such  articles  of  copartnership,  or,  if  they  signed 
such  loose  separate  sheets,  that  they  did  so  with  the  intention 
or  understanding  that  they  were  to  be  attached  to  such  articles 
and  to  become  a  part  thereof.  The  burden  of  proving  such 
facts  was  on  the  plaintiff.  Exception  is  taken  because  the 
court  charged  the  jury  to  the  effect  that,  if  the  defendants 
signed  their  names  to  such  sheets  at  a  time  when  such  articles 
of  copartnership  were  in  some  way  attached  thereto,  or  if  such 
articles  were  in  some  way  connected  with  their  signatures,  so 
as  to  form  a  part  of  the  same  and  make  the  same  appear  as 
one  instrument,  then  such  of  the  defendants  as  did  so  sign 
executed  the  articles  of  copartnership  in  question ;  that  they 
were  not  to  determine  the  force  or  legal  effect  of  the  transac- 
tion, but  merely  whether  the  defendants  did  sign  the  articles 
of  copartnership  or  the  sheets  while  attached  thereto  so  as  to 
constitute  a  part  of  the  contract  We  do  not  think  there  was 
any  reversible  error  in  such  portion  of  the  charge.  There  is 
evidence  tending  to  show  that  some  of  the  defendants  merely 
paid  a  dollar  and  signed  a  list  of  names  for  the  privilege  of 
trading  at  the  store,  without  any  intention  of  signing  any 
articles  of  copartnership. 

2.  Error  is  assigned  because  the  court  excluded  certain 
testimony  offered  on  the  part  of  the  defendants.  Henry 
Acker — one  of  the  defendants  who  was  held  liable — ^was  called 
in  their  behalf,  and,  without  objection,  testified  to  the  effect 
that  he  had  never  been  at  any  time  a  member  of  the  copartner- 
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ship  known  as  the  "Farmers'  Union."  And  then,  on  cross- 
examination,  he  testified  to  the  effect  that  about  ten  years  be- 
fore the  trial  he  paid  to  Mr.  Moody  $1  for  the  privilege  of 
trading  for  one  year  at  the  store,  and  at  that  time  signed  a 
paper  that  Moody  handed  to  him ;  and  upon  showing  him  the 
list  of  signatures  in  the  book,  with  his  name  among  them, 
the  witness  continued:  "This  looks  like  my  signature.  I 
think  it  is  my  signature."  Then,  on  redirect  examination, 
after  having  testified  that  at  the  time  he  wrote  his  name  on 
that  paper  he  saw  nothing  but  the  other  names,  that  his  atten- 
tion was  not  called  to  any  contract  or  paper  at  that  time,  and 
that  he  neither  saw  nor  heard  of  any,  the  court  then  refused 
to  allow  him  to  testify  as  to  what  purpose  he  had  in  signing 
his  name,  or  as  to  what  was  the  understanding,  at  the  time  he 
so  signed  his  name  on  the  book,  as  to  his  purpose  in  signing  it. 
The  name  of  the  witness  appeared  up6n  the  sixth  page  of  the 
book  among  the  list  of  names,  with  five  blank  pages  preceding. 
The  articles  of  copartnership  were  not  written  or  printed  in 
the  book,  but  were  partly  written  and  partly  printed  upon  a 
separate  sheet  of  paper,  and  then  pasted  on  the  second  blank 
page  of  the  book  as  mentioned.  If  the  articles  of  copartnership 
were  not  pasted  in  the  book  at  the  time  of  such  signing,  then 
it  was  important  to  determine  whether  they  were  present,  and 
whether  such  signing  of  the  list  of  names  in  the  book  or  on  the 
separate  sheets  was  for  the  purpose  or  with  the  understanding 
that  they  were  in  fact  subscribing  to  such  articles  of  copart- 
nership. And  even  if  they  were  then  pasted  in  the  book,  yet, 
as  they  were  partly  written  and  partly  printed,  and  there  are 
several  blank  pages  between  them  and  siich  list  of  names,  it 
was  important  to  determine  whether  they  signed  such  list  for 
the  purpose  or  with  the  understanding  that  they  were  sub- 
scribing to  such  articles  of  copartnership.  Certainly  the  de- 
fendants were  not  to  be  bound  as  partners  merely  because  they 
signed  a  list  of  names  and  paid  a  dollar  for  the  privilege  of 
trading  at  the  store.    The  evidence  thus  offered  was   im- 
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properly  excluded.   Kelkr  v.  Ruppold,  115  Wis.  636,  92  N. ' 
W.  364,  365,  and  cases  there  cited;  Seymour  v.  Wilson,  14 
K  Y.  567;  Fisher  v.  State,  101  Wis.  26,  76  N.  W.  594. 

3.  It  appears  from  the  examination  of  tJie  same  witness, 
and  is  undisputed,  that,  at  the  time  the  witness  so  signed  the 
list  of  names  in  the  book.  Moody  was  clerking  in  the  store,  and 
was  agent  for  the  "Farmers'  Union,"  and  that  the  conversa- 
tions referred  to  were  with  Moody,  who  had  died  several  years 
before  the  trial.  Thereupon  the  court  held  that  it  was  incom- 
petent for  the  witness  to  state  the  conversation  he  had  with 
Moody,  who  was  thus  acting  as  the  agent  of  the  "Farmers' 
Union,"  at  the  time  he  so  paid  his  dollar  and  signed  his  name 
to  the  list  in  the  book.  It  is  sought  to  justify  this  ruling  by 
virtue  of  the  statute,  which  declares,  among  other  things : 

"No  party  .  .  .  shall  be  examined  as  a  witness  in  re- 
spect to  any  transaction  or  communication  by  him  personally 
with  an  agent  of  the  adverse  party  or  an  agent  of  the  person 
from,  through  or  under  whom  sudi  adverse  party  derives  his 
interest  or  title,  when  such  agent  is  dead,  .  .  .  unless 
the  opposite  party  shall  first  be  examined  or  examine  some 
other  witness  in  his  behalf  in  respect  to  some  transaction  or 
communication  between  such  agent  and  sudi  other  party  or 
person."    Sec.  4070,  Stats.  1898. 

Here,  as  indicated,  the  plaintiff,  as  such  opposite  party,  did 
first  examine  the  witness  in  his  behalf  in  respect  to  the  trans- 
action or  communication  between  the  agent  (Moody)  and 
the  witness.  Assuming  that  Acker  would  have  otherwise  been 
incompetent  to  testify  to  the  transaction  or  communication  be- 
tween himself  and  Moody,  yet,  as  he  first  testified,  on  the 
plaintiff's  examination,  that  at  the  time  he  signed  his  name  to 
the  paper  handed  to  him  by  Moody  he  paid  to  Moody  $1  "for 
the  privilege  of  trading  there"  at  the  store,  the  plaintiff 
thereby,  imder  the  statute,  opened  the  door  and  gave  to  the 
defendants  the  right  to  have  the  witness  testify  fully  as  to 
such  transaction  and  communication ;  and  hence  the  exclusion 
of  the  conversation  between  the  witness  and  Moody  was  error. 
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4.  But  we  are  constrained  to  hold  that  Moody  was  not  the 
''agent  of  the  adverse  party  [plaintiff]  or  an  agent  of  the  per- 
son from,  through  or  under  whom  such  adverse  party  derives 
his  interest  or  title,*'  within  the  meaning  of  the  statute. 
Moody  was  the  agent  of  the  "Farmers'  Union"  at  the  time  it 
is  claimed  the  defendants  subscribed  to  the  articles  of  co- 
partnership. He  was  never  the  agent  of  the  plaintiff,  nor  for 
any  person  from,  through,  or  under  whom  he  derived  -his 
interest  or  title.  On  the  contrary,  he  died  several  years  before 
the  plaintiff  made  the  loan  to  the  "Farmers'  Union"  and  re- 
ceived therefrom  the  note  in  suit 

The  several  errors  in  the  rulings  of  the  court  in  respect  to 
the  competency  of  the  witness  Acker  and  his  testimony  were, 
in  substance,  repeated  with  other  witnesses,  some  of  whom 
signed  the  list  of  names  on  such  loose  sheets  of  paper,  and 
others  on  the  book. 

5.  As  indicated,  120  of  the  defendants  put  in  no  answer 
and  made  no  defense.  To  prove  his  case,  the  plaintiff,  as  an 
adverse  party,  called  three  of  such  nonanswering  defendants 
as  witnesses,  under  the  provisions  of  sec.  4068,  Stats.  1898. 
The  answering  defendants  objected  on  the  ground  that  such 
nonanswering  defendants  were  not  subject  to  be  examined 
under  that  section.  They  testified  to  the  effect  that  the  general 
management  of  the  business  of  the  "Farmers'  Union"  was 
done  by  a  committee  of  five,  elected  only  by  the  members; 
that  the  committee  elected  one  of  their  number  as  manager 
of  the  financial  affairs  and  business  of  the  partnership,  and 
that  the  person  so  elected  was  the  executive  officer  of  the  com- 
mittee and  general  manager  of  the  business ;  that  the  last  com- 
mittee so  elected  consisted  of  the  three  persons  so  called  by 
the  plaintiff  as  adverse  witnesses,  and  two  others;  that  such 
committee  appointed  Col.  C.  M.  Butt  as  such  manager,  and 
gave  him  verbal  authority,  which  was  reduced  to  writing  and 
entered  of  record  by  the  secretary,  to  borrow  money  from  the 
plaintiff — as  much  as  he  could  borrow  from  him  for  the  pur- 
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pose  of  paying  oflf  and  taking  up  small  outstanding  notes 
against  the  partnership ;  and  that  the  business  of  the  partner- 
ship was  so  conducted  entirely  on  borrowed  capital.  At  the 
beginning  of  such  examination  the  court  refused  to  allow  the 
answering  defendants  to  ask  such  witnesses  whether  the  co- 
partnership was  created  by  written  articles,  and,  if  so,  whether 
such  articles  were  in  existence  and  in  court ;  and  at  the  close 
thereof  the  court  refused  to  allow  the  answering  defendants 
to  cross-examine  such  witnesses.  Such  rulings  are  sought  to 
be  justified  by  the  statute,  which,  among  other  things,  de- 
clares : 

"Any  party  to  the  record  in  any  civil  action  .  .  .  may 
be  examined  upon  the  trial  of  any  such  action  ...  as 
if  under  cross-examination,  at  the  instance  of  the  adverse 
party  or  parties  or  any  of  them,  and  for  that  purpose  may  be 
compelled,  in  the  same  manner  and  subject  to  the  same  rules 
for  examination  as  any  other  witness,  to  testify;  but  the 
party  calling  for  such  examination  shall  not  be  concluded 
thereby  and  may  rebut  the  evidence  given  thereon  by  counter 
or  impeaching  testimony."  Sec.  4068,  Stats.  1898.  Kreider 
V.  Wis,  River  P.  £  P.  Co.  110  Wis.  645,  86  N.  W.  662. 

The  reason  why  a  party  may  be  thus  examined  upon  the 
trial,  "as  if  under  cross-examination,  at  the  instance  of  the 
adverse  party,"  is  that  there  is  every  reason  to  believe  that 
his  prejudice  or  bias,  if  he  has  any,  will  be  in  his  own 
favor  and  against  the  party  calling  him,  and  hence  leading 
questions  may  be  put  to  him  as  upon  cross-examination.  But 
here  no  such  reason  exists  for  the  rulings  in  question.  The 
witnesses  thus  examined  confessedly  authorized  the  borrow- 
ing of  the  money  and  the  giving  of  the  note,  and  admit  their 
liability  thereon.  They  made  no  answer  nor  defense.  It  is 
for  their  interest  that  the  answering  defendants  shall  be  held 
liable,  for  in  that  event  their  ovm  liability  may  be  lessened. 
They  are,  therefore,  no  more  adverse  parties  to  the  plaintiff 
than  to  the  answering  defendants.  Of  course,  they  were  com- 
petent witnesses  generally;  but  the  statute  does  not  require. 
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and  was  never  designed,  to  exclude  cross-examination  under 
such  circumstanoes.  After  the  answering  defendants  had 
rested,  the  plaintiff  was  again  allowed,  by  way  of  rebuttal,  to 
call  a  large  number  of  such  nonanswering  defendants  and  ex- 
amine them  as  adverse  witnesses,  and  the  court  expressly  re- 
fused to  allow  the  answering  defendants-  to  cross-examine 
them.    Such  rulings  were  clearly  erroneous. 

6.  Error  is  assigned  because  the  court  struck  out,  as  sham, 
certain  portions  of  the  answer,  to  the  effect  that  the  business 
of  the  "Farmers'  Union"  had  not  been  conducted  in  the  man- 
ner prescribed  by  such  articles  of  copartnership ;  that  all  pur- 
chases and  sales  were  not  made  for  cash ;  that  sales  were  not 
limited  to  members ;  that  the  money  used  in  the  business  and 
procured  by  the  conmiittee  had  not  been  limited  to  the  amount 
stated  in  such  articles;  and  that  the  answering  defendants 
had  not  consented  to  such  departures  from  the  methods  of 
doing  the  business  as  prescribed.  The  several  answers  were 
duly  verified,  and  hence  could  not  properly  be  stricken  out  as 
sham.  Sec.  2682,  Stats,  1898.  That  statute  declares  that: 
'^o  defense  shall  be  deemed  sham  the  truth  of  which  shall 
be  supported  by  the  affidavit  of  a  single  witness  either  by  way 
of  verification  to  the  pleadings  or  in  opposing  a  motion  to 
strike  out"  Pfister  v.  Wells,  92  Wis.  171,  65  K  W.  1041; 
Pearson  v.  Neeves,  92  Wis.  319,  66  N.  W.  357^ 

7.  The  question  recurs  whether  the  defendants  are  ag- 
grieved by  such  ruling.  It  is  undisputed  that  the  note  was 
given  by  the  authority  of  the  committee  for  money  borrowed 
from  the  plaintiff  by  the  "Farmers'  Union"  and  used  for  its 
benefit.  The  borrowing  of  money  was  expressly  authorized 
by  the  articles  of  copartnership.  There  is  no  claim  that  the 
plaintiff  was  a  member  of  the  union,  or  had  any  knowledge 
of  the  stipulations  in  its  articles  of  copartnership.  The  ques- 
tion is  not  as  to  the  liability  of  some  partners  to  other  part- 
ners for  the  violation  of  the  articles  of  copartnership,  but 
whether  any  of  those  who  were  actual  partners  at  the  time  the 
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money  was  so  borrowed  and  used  can  escape  liability  by  rea- 
son of  such  breaches  of  the  articles  of  copartnership.  It 
seems  to  be  pretty  well  settled  that  restrictions  contained  in 
the  articles  of  copartnership,  limiting  the  powers  that  are  in- 
cident to  the  occupation  or  trade,  do  not  aflfect  the  public,  who 
are  not  made  aware  of  them.  Winship  v.  Bank  of  U.  8.  5 
Pet.  629,  551 ;  Michigan  Bank  v.  Eldred,  9  Wall.  544;  Stim- 
son  V.  Whitney,  130  Mass.  691;  Barrett  v.  Bussell,  45  Vt 
43 ;  Waiker  v.  Wait,  60  Vt  668 ;  Bromley  v.  EHioU,  38  N.  H. 
287 ;  Everitt  v.  Chapman,  6  Conn.  347 ;  Roskvnson  v.  Eliot, 
62  Pa.  St  893;  Bice  v.  Jackson,  171  Pa.  St  89,  32  AtL 
1036 ;  Davis  v  Richardson,  45  Miss.  499 ;  Prince  v.  Craw- 
ford, 50  Miss.  345.  This  is  especially  so,  where,  as  here,  the 
firm  borrowed  money  and  used  it  for  the  benefit  of  the  part- 
nership. We  conclude  that  the  portion  of  the  answer  so 
stricken  out  did  not  constitute  a  defense  nor  any  part  of  a  de- 
fense, and  hence  the  defendants  were  not  prejudiced  thereby. 
8.  It  is  contended  that,  even  if  the  answering  defendants 
subscribed  to  the  articles  of  copartnership,  yet  they  are  not 
liable,  because  afterwards,  and  before  the  giving  of  the  note 
in  suit,  the  firm  had  been  dissolved  by  the  death  and  with- 
drawal of  some  members  and  the  addition  of  other  members. 
In  the  articles  of  copartnership  in  the  case  at  bar,  it  was  ex- 
pressly agreed  that  any  member  might  withdraw  therefrom 
in  the  manner  therein  prescribed,  and  that  each  member 
should  be  responsible  for  the  repayment  of  any  amount  of 
money  borrowed  by  the  committee  to  run  the  business,  and 
contribute  any  amount  necessary  to  repay  the  same.  It  is 
manifest  that  the  firm  was  to  consist  of  many  members  and 
continue  for  an  indefinite  period.  The  express  agreement  in 
advance  for  such  withdrawal  pretty  clearly  indicates  that  the 
members  who  remained  after  such  withdrawal  or  death  would 
continue  to  be  a  firm  for  the  conduct  of  such  business.  True, 
there  is  no  express  stipulation  for  admitting  new  members. 
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but  each  subscriber  was  therein  made  responsible  for  moneys 
thereafter  borrowed  Thus  it  is  held,  in  a  case  in  Massa- 
chusetts, cited  bj  counsel  for  the  defendants : 

'^If  by  the  articles  of  a  trading  association  it  is  apparent 
that  it  was  designed  to  consist  of  many  members,  who  might 
from  time  to  time  cease  to  be  interested  in  the  concern  by 
voluntary  withdrawal  or  death,  and  that  the  same  business 
should  be  continued  by  those  who  should  remain,  and  by  such 
as  would  be  added  to  their  number  under  the  terms  of  the  ar- 
ticles, the  death  of  one  of  them  does  not  relieve  others  from 
liability  to  contribute  for  debts  subsequently  contracted  with- 
out their  consent  or  knowledge/'  Tyrrell  v.  Washburn,  6 
AUen,  467,  4Y6. 

In  that  case  it  was  said  by  the  court  that: 

"Under  these  circumstances,  it  must  be  considered  that 
each  member  agreed  to  be  and  remain  a  partner  in  the  asso- 
ciation, notwithstanding  changes  in  others  of  its  members, 
until  such  time  as  he  himself  should  die,  or  withdraw  there- 
from by  some  positive  act  of  his  own/' 

So  it  has  been  held,  in  a  recent  case  in  Tennessee,  that: 

"Members  of  a  partnership  cannot  claim  that  a  dissolution 
of  the  firm  resulted  from  changes  in  the  membership,  where 
ihey  acquiesced  in  such  changes."  Carter  v.  McClure,  98 
Tenn.  109,  38  S.  W.  585,  36  L.  R.  A.  282. 

So  it  has  been  held  in  Vermont,  in  a  case  cited  by  the  same 
counsel,  that: 

"Evidence  of  the  custom  of  doing  business  in  a  union  store 
association,  whose  constitution  and  all  rights  and  duties  under 
It  stand  wholly  upon  agreement  and  consent,  and  not  at  all 
upon  law  or  acts  of  incorporation,  is  admissible  to  show  con- 
sent to  or  acquiescence  in  a  practical  and  actual  modification 
or  change  of  their  by-laws."    Henry  v.  Jackson,  37  Vt  431. 

We  perceive  no  good  reason  why  such  of  the  answering  de- 
fendants as  were,  in  fact,  members  of  the  copartnership  at 
the  time  the  money  was  borrowed  and  the  note  given,  may  not 
be  held  liable,  as  such  partners,  to  the  plaintiflF.     Tliere  may 
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be  other  queatioBS  suggested  bj  counsel^  but  it  is  believed  that 
what  has  been  said  will  be  a  sufficient  guide  for  a  new  trial. 
By  the  Court. — ^The  judgment  of  the  circuit  court  is  re- 
versed^ and  the  cause  is  remanded  for  a  new  trial 


Soott,  Trustee,  Appellant,  vs.  Holman  and  another.  Re- 
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Fraudulent  conveyance:  Purchase  ^f  homestead  hy  insolvent  in  wife's 
name:  Rebutting  presumption  of  fraud:  Resulting  trust. 

Pending  an  action  against  a  husband,  his  wife  purchased  a  house 
and  lot  for  |970,  paying  |700  down,  taking  title  in  her  own 
name,  and  giving  back  a  mortgage  for  |270.  Of  the  amount 
paid  down  |260  was  the  wife's  separate  property  and  |450  had 
been  saved  by  the  husband  to  buy  a  homestead.  Before  judg- 
ment against  the  husband  in  said  action,  they  occupied  the 
premises  as  a  homestead.  After  Judgment  and  before  execu- 
tion was  Issued  the  husband  paid  upon  the  mortgage  |170  saved 
by  him  out  of  his  earnings  after  the  purchase.  Afterwards  the 
husband  was  declared  bankrupt.  Held,  that  the  facts  stated 
rebut  the  presumption  arising  under  sec.  2078,  Stats.  1898,  that 
the  conveyance  to  the  wife  was  fraudulent  as  to  the  husband's 
creditors. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  J.  J.  Fettit,  Judge.    Affirmed, 

On  February  26, 1900,  one  Charles  A.  Spencer  commenced 
an  action  for  the  breach  of  a  lumbering  contract  entered  into 
by  him  November  29,  1892,  with  the  defendant  Imzem  Hoi- 
man  and  one  Ira  W.  Baggs.  Pending  said  action,  and  on 
February  21,  1901,  the  defendant  Margaret  Holman,  wife  of 
Luzem  Holman,  with  knowledge  of  the  pendency  of  such  ac- 
tion, purchased  of  one  Milo  Clark  the  house  and  lot  in  the  city 
of  Waupaca,  therein  described,  and  was  to  pay  therefor  $970. 
She  paid  $700  cash  down  at  such  purchase,  of  which  $250 
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was  of  her  own  money  and  $450  thereof  she  received  from 
her  husband,  Luzem  Holman,  about  the  time  of  such  pur- 
chase. At  the  same  time  Milo  Clark  conveyed  the  house  and 
lot  to  the  defendant  Margaret,  and  she  gave  back  to  him  a  note 
for  $270,  secured  by  mortgage  on  the  house  and  lot  The 
value  of  the  house  and  lot  and  appurtenances  did  not  exceed 
$1,000,  and  the  lot  does  not  exceed  one  fourth  of  an  acre. 
The  only  buildings  upon  the  lot  are  a  dwelling  house  and  sta- 
ble, Margaret  and  her  husband  moved  into  the  house  and  on 
the  premises  March  1,  1901.  On  March  26,  1901,  Spencer 
recovered  judgment  in  the  action  so  pending  against  Luzem 
Holman  and  Ira  W.  Baggs  for  $1,100  damages  and  costs,  and 
the  same  was  duly  docketed  March  SO,  1901.  On  April  15, 
1901,  Luzem  Holman  paid  on  the  note  and  mortgage  $70, 
which  he  had  saved  out  of  his  earnings  between  February  21, 
1901  and  that  time.  On  June  25,  1901,  he  paid  thereon  the 
further  sum  of  $100,  which  he  had  saved  from  his  earnings 
between  April  15, 1901,  and  that  time.  Execution  was  issued 
on  such  judgment  July  1,  1901,  and  the  same  was  returned 
wholly  unsatisfied  July  19,  1901.  On  August  27,  1901,  the 
defendant  Luzem  was  duly  examined  before  the  county  judge 
in  proceedings  supplementary  to  such  execution.  On  August 
30,  1901,  Luzem  was  adjudged  a  bankrupt  on  his  voluntary 
petition  in  the  district  court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin.  On  September  26,  1901,  the 
plaintiff  was  appointed  trustee  of  his  estate  in  bankruptcy, 
and  accepted  the  trust 

Thereupon  the  plaintiff,  as  such  trustee,  commenced  this 
action  to  have  the  transfer  and  gift  of  the  moneys  so  advanced 
and  paid  by  the  husband  to  the  wife  and  by  her  used  in  the 
purchase  of  the  house  and  lot,  and  of  the  moneys  paid  by  him 
on  the  note  and  mortgage  to  Clark,  adjudged  fraudulent  and 
void  as  to  the  creditors  of  the  husband,  and  that  the  house  and 
lot,  mentioned,  be  charged  and  impressed  with  a  trust  in  favor 
of  the  plaintiff  for  the  amount  of  such  moneys,  and  that  the 
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defendants  be  decreed  to  convey  the  same  to  the  plaintiff  to 
satisfy  said  judgment  The  defendants  separately  answered 
by  way  of  admissions,  denials,  and  counter  allegations. 

At  the  close  of  the  trial  the  essential  facts  were  stipulated 
by  the  parties,  and  the  court  found,  in  effect,  the  facts  stated, 
and  also,  in  addition  thereto,  that  tJie  defendants  were  mar- 
ried in  1898 ;  that  at  the  time  of  such  marriage  the  defendant 
Margaret  possessed  $250,  which  she  had  kept  and  invested  as 
her  separate  property ;  that  there  is  still  due  on  the  note  and 
mortgage  to  Clark  $100;  that  ever  since  their  marriage  the 
defendants  have  been  saving  money  to  buy  a  home ;  that  they 
have  always  been  residents  of  the  state,  and  down  to  the  time 
of  such  purchase  lived  in  a  rented  house  in  Waupaca;  that 
they  have  lived  in  and  occupied  the  house  and  lot  in  question 
ever  since  March  1,  1901 ;  that  the  husband  has  paid  on  the 
house  and  lot  and  mortgage  in  the  aggregate  $620 ;  that  the 
wife  knew  that  her  husband  had  a  lawsuit  with  Spencer ;  that 
the  only  thing  she  ever  heard  her  husband  say  about  it  was 
that  he  did  not  owe  Spencer  anything ;  that  she  believed  that 
her  husband  could  hold  a  house  and  lot  as  exempt  without 
giving  it  to  her;  that  she  claimed  the  house  and  lot  as  her 
homestead,  and  exempt  under  sec.  2983,  Stats.  1898,  and  the 
husband  claims  that  whatever  interest  he  has  in  the  house 
and  lot  is  his  homestead  and  exempt  from  seizure  and  sale  on 
execution,  under  sec.  2983,  Stats.  1898,  as  amended. 

And  as  conclusions  of  law  from  such  facts  the  court  found 
that  the  money  furnished  by  the  defendant  Lazem  Holman 
to  his  wife,  with  which  she  partly  paid  for  their  homestead, 
constituted  no  fraud ;  that  no  fraud,  either  in  law  or  in  fact, 
was  committed  by  the  defendant  Luzem  Holman;  and  that 
judgment  should  be  entered  in  favor  of  the  defendants,  and 
that  the  plaintiflf's  complaint  herein  should  be  dismissed  on 
the  merits,  with  costs  in  favor  of  the  defendants ;  and  ordered 
judgment  to  be  entered  accordingly.  From  the  judgment  so 
entered  the  plaintiff  appeals. 
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For  the  appellant  there  was  a  brief  by  Gate  dt  Ddhl,  and 
oral  argument  by  0.  M.  Dahl.  They  contended,  inter  alia, 
that  where  title  to  property  is  taken  by  the  wife,  the  husband 
partially  or  wholly  paying  the  consideration  money,  no  trust 
results  in  favor  of  the  husband;  he  has  no  interest  in  the 
premises.  A  trust  does  result  in  favor  of  the  creditors  of 
the  husband  and  neither  the  husband  nor  the  wife  can  claim 
a  homestead  in  the  premises.  Rogers  v.  McCauley,  22  Minn. 
384;  Sumner  v.  Sawtelle,  8  Minn.  309;  Hamill  v.  Henry,  Q9 
Iowa,  752,  28  X.  W.  32 ;  Fairbaim  v.  Middlemiss,  47  Mich. 
372,  11  N.  W.  203. 

John  C.  Hart  J  for  the  respondents. 

Cassodat,  C.  J.  Counsel  for  the  plaintiff  insist  that  the 
case  is  governed  by  two  sections  of  our  statutes,  which  declare 
that: 

"When  a  grant  for  a  valuable  consideration  shall  be  made 
to  one  person  and  the  consideration  therefor  shall  be  paid  by 
another,  no  -use  or  trust  shall  result  in  favor  of  the  person  by 
whom  such  payment  is  made;  but  the  title  shall  vest  in  the 
person  named  as  the  alienee  in  such  conveyance  subject  only 
to  the  provisions  of  the  next  section." 

"Every  such  conveyance  shall  be  presumed  fraudulent  as 
against  the  creditors  of  the  person  paying  the  consideration, 
and  when  a  fraudulent  intent  is  not  disproved  a  trust  shall 
result  in  favor  of  such  creditors  to  the  extent  that  may  be  nec- 
essary to  satisfy  their  just  demands."  Sees.  2077,  2078, 
Stats.  1898. 

The  whole  consideration  paid  for  the  house  and  lot  in  ques- 
tion was  $970.  Of  that  sum  the  husband  furnished  to  his 
wife  at  the  time  of  her  purchase  $450,  and  subsequently  he 
paid  upon  the  note  and  mortgage  which  she  gave  back  to  se- 
cure a  part  of  the  purchase  price  $170,  making  his  contribu- 
tion to  the  purchase  of  the  house  and  lot  $620 ;  and  counsel 
contend  that  under  the  statutes  quoted  such  payment  by  the 
husband,  to  the  amount  stated,  must  be  presumed  to  be  fraud- 

VOL.117  — 14 


210  SUPKEME  COUKT  OF  WISCONSIN.      [Mab. 

Scott  V.  Holman,  117  Wia  200. 

ulent  as  against  his  creditors,  and  to  that  extent  the  wifb  must 
be  r^arded  as  holding  the  title  to  the  house  and  lot  in  trust 
for  such  creditors.  But  by  the  express  language  of  the  last 
section  quoted  such  can  only  be  the  result  "when  a  fraudulent 
intent  is  not  disproved."  Here  the  court  found  from  the  ad- 
mitted facts  that  there  was  no  such  fraudulent  intent.  Coun- 
sel insist  that  the  presumption  of  such  fraudulent  intent  has 
not  been  rebutted,  and  yet  counsel  concede,  as  they  must 
under  the  decisions  of  this  court,  that  it  would  have  been  per- 
fectly legitimate  for  the  husband  to  have  purchased  the  house 
and  lot  in  question,  and  taken  the  title  thereof  in  his  own 
name,  and  held  it  as  his  homestead,  and  then  conveyed  it  to 
his  wife,  without  subjecting  it  to  the  claims  of  his  creditors. 
Hibhen  v.  Soyer,  83  Wis.  319 ;  Pike  v.  Miles,  23  Wis.  164. 
This  is  on  the  theory  that  it  may  be  legitimate  for  an  insolv- 
ent debtor  to  use  moneys  or  nonexempt  property  in  procuring 
a  homestead.  This  court  has  held  that  "the  mere  fact  that  an 
exchange  of  nonexempt  for  exempt  property  might  be  highly 
advantageous  to  an  insolvent  debtor  is  not  conclusive  evidence 
of  an  intention  to  defraud  his  creditors."  Kapernick  v.  Lcmk, 
90  Wis.  232,  234,  62.  N.  W.  1057 ;  Palmer  v.  Hawes,  80  Wis. 
474,  50  N.  W.  341.  Since  he  may  do  that^  we  perceive  no 
good  reason  why  he  may  not  join  with  his  wife,  who  may  have 
separate  property  of  her  own,  in  procuring  a  homestead  for 
both  of  them.  Thus  it  was  held  by  this  court  more  than  forty 
years  ago  that,  "A  homestead  being  exempt  from  forced  sale 
upon  execution,  it  matters  not  whether  the  title  remain  in  the 
execution  debtor  or  be  held  by  his  wife  as  his  trustee."  Dreut- 
zer  V.  Bell,  11  Wis.  114;  Rozek  v.  Redzinski,  87  Wis.  525, 
531,  58  N.  W.  262.  At  the  time  of  the  purdiase  of  the  house 
and  lot  the  wife  had  $250,  and  her  husband  had  $450,  which 
he  had  saved  from  his  earnings  for  the  purpose  of  buying  a 
homestead.  There  was  a  lawsuit  pending  against  the  hus- 
band and  another  man  upon  a  contract  made  eight  years  be- 
fore.    There  is  no  evidence  of  any  other  claims  being  made 
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against  him  at  the  tima  They  used  the  moneys  they  both 
had  in  buying  a  homestead  and  taking  the  title  in  the  name  of 
the  wife.  There  is  nothing  unnatural  in  the  transaction^  nor 
anything  indicating  an  intent  to  defraud  creditors.  It  was 
said  by  the  late  Justice  Newman,  speaking  for  the  court: 

"The  right  of  the  owner  to  have  his  homestead  exempt  from 
liability  in  any  form  for  his  debts  is  superior  to  the  equity  of 
a  creditor  to  have  it  applied  to  the  payment  of  his  debt  How- 
ever it  may  have  been  formerly,  and  in  the  absence  of  a  stat- 
ute declaring  his  right,  it  is  now  the  settled  policy  of  the  law 
to  prefer  the  homestead  right  as  against  the  rights  of  credit- 
ors."   Clancey  v.  Alme,  98  Wis.  230,  73  N.  W.  1014. 

The  admitted  facts  rebut  any  presumptions  of  fraudulent 
intent  arising  from  the  statute. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Secubitt  National  Bank  op  Sioux  City,  Iowa,  Appel- 
lant, vs.  St.  Cboix  Powee  Company,  imp.,  Respondent. 

Fe\>ruary  y— March  21,  190S. 

Federal  courts:  Decisions,  how  far  IHnding  on  state  courts:  Powers  of 
natioTial  banks:  Defense  of  ultra  vires:  MecTumics*  liens:  Sub- 
contractors: Novation  of  parties:  Pleading:  Description  of  land: 
Notice  of  claim:  Right  to  recover  on  contract, 

1.  This  court  is  bound  to  follow  the  holding  of  the  United  States 

supreme  court  as  to  the  powers  of  national  banks;  but  upon  the 
question  of  the  effect  or  application  of  such  holding  as  a  defense 
in  a  given  case  properly  brought  in  the  state  courts,  this  court 
may  properly  follow  its  own  decisions,  even  when  differing  from 
the  decisions  of  the  federal  courts. 

2.  Thus,  In  an  action  by  a  national  bank  to  foreclose  a  mechanic's 

lien  for  work  done  and  materials  furnished,  where  it  was 
alleged  as  a  defense  that  the  acts  of  the  bank  were  ultra  vires, 
the  settled  doctrine  of  this  state  Is  applied,  that  such  fact  is  not 
available  as  a  defense. 
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8.  A  subcontractor,  after  assigning  his  contract  to  a  bank  as  col- 
lateral security  for  an  existing  indebtedness,  died  insolvent, 
leaving  the  work  unfinished.  With  the  consent  of  his  adminis- 
tratrix, of  the  principal  contractor,  and  of  the  owner,  the  bank, 
in  order  to  protect  its  security,  assumed  the  completion  of  the 
work  and  was  accepted  as  subcontractor  in  place  of  the 
deceased.  Held,  that  there  was  a  complete  novation  of  parties 
and  that  the  bank  was  entitled  to  the  lien  of  a  subcontractor. 

4.  In  an  action  to  foreclose  a  mechanic's  lien,  the  claim  for  which 
was  alleged  to  have  been  filed  in  the  proper  oflice  in  St.  Croix 
county,  "that  being  the  proper  county  therefor,"  the  land  upon 
which  the  lien  was  claimed  consisted  of  two  parcels,  one  of 
which  was  described  as  being  in  "section  22,  township  31,  range 
19  west,*'  and  the  other  as  being  in  "section  21,  township  31, 
range  19."  Held,  that  it  was  a  fair  inference  that  the  range  19 
in  the  second  description  was  the  same  range  19  named  in  the 
first, — ^such  construction  locating  both  parcels  in  St.  Croix 
county. 

6.  Where,  in  an  action  to  foreclose  a  subcontractor's  lien,  the  com- 
plaint alleges  that  plaintiff  duly  gave  notice  to  the  owner,  but 
proceeds  to  set  forth  specifically  what  such  notice  contained » 
and  the  notice  as  there  given  fails  to  state  that  plaintiff  had 
performed  or  furnished  any  labor  or  material,  as  prescribed  in 
sec.  3315,  Stats.  1898,  and  fails  to  describe  the  land  to  be  af> 
fected  by  the  lien  claimed,  the  complaint  fails  to  state  a  cause 
of  action  to  foreclose  a  lien. 

6.  Allegations  of  the  complaint,  in  such  case,  that,  after  plaintiff 
had  served  his  notice  of  lien,  the  owner  settled  with  the  prin- 
cipal contractor  and  released  him  from  his  contract  and  at  the 
same  time  assumed  payment  of  all  his  building  obligations,  in- 
cluding the  amount  due  plaintiff,  are  held  to  show  a  contract 
for  plaintiff's  benefit  which,  under  sec.  3324,  Stats.  1898,  he 
may  enforce  in  the  lien  action. 

Appeal  from  an  order  of  the  circuit  court  for  St  Croix 
county :  E.  W.  Helms,  Circuit  Judge.    Reversed. 

This  is  an  action  to  foreclose  a  mechanic's  lien.  The  com- 
plaint, after  alleging  the  incorporation  of  the  appellant,  the 
respondent,  and  certain  other  corporations  who  were  parties, 
alleges  in  substance  that  on  August  11,  1899,  the  defendant 
Robert  5T.  King  made  a  contract  with  the  respondent  the  St. 
Croix  Power  Company  to  construct  a  dam,  power  house^ 
flume,  and  tailrace  upon  the  lands  of  the  power  company  on 
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Apple  river,  St  Croix  county,  Wisconsin,  in  consideration 
of  $445,000  to  be  paid,  and  that  the  said  King  fully  per- 
formed said  contract  before  the  commencement  of  this  action ; 
that  on  September  15,  1899,  one  John  E.  Robson,  of  Sioux 
City,  Iowa,  made  a  contract  with  the  said  King  to  construct 
the  flume,  which  was  a  part  of  King's  contract,  according  to 
certain  specifications  and  details,  which  were  fully  set  forth 
in  the  complaint ;  that  said  Robson  entered  upon  the  construc- 
tion of  said  flume,  and  on  the  21st  day  of  September,  1899, 
assigned  said  contract  to  the  plaintiff  to  secure  an  existing 
indebtedness  which  he  owed  the  plaintiff,  and  that  the  plaint- 
iff gave  due  notice  of  said  assignment  to  the  defendants  King 
and  >the  power  company ;  that,  in  December,  Robson  died  in- 
solvent ;  that  his  widow  was  thereafter  appointed  administra- 
trix, and  that,  with  her  consent  and  for  the  protection  of  its 
security,  the  plaintiff  assumed  the  completion  of  the  work, 
and  that,  with  the  consent  of  the  defendants  King  and  the 
power  company,  the  work  was  continued  by  the  plaintiff  ad 
subcontractor;  that  the  plaintiff  expended  many  thousands  of 
dollars  in  completing  said  work  in  accordance  with  the  terms 
of  the  contract;  and  that  the  same  was  done  under  the  direc- 
tion of  the  engineers  of  King  and  the  power  company ;  that 
the  plaintiff  was  accepted  by  the  defendants  King  and  the 
power  company  aa  subcontractor  for  the  purpose  of  complet- 
ing  said  work,  and  that,  after  the  completion  thereof,  said 
work  was  duly  accepted  by  said  defendants;  that  said  work 
and  the  materials  furnished  in  pursuance  of  said  contract 
were  of  the  agreed  price  in  all  of  $33,393.57,  and  that  no 
part  thereof  has  been  paid,  except  the  sum  of  $25,838.71, 
and  that  there  is  still  due  and  owing  to  the  plaintiff  from  said 
King  and  the  said  power  company  for  such  work  and  mate- 
rials the  sum  of  $7,654.86 ;  that  the  last  date  of  the  perform- 
ance of  such  work  was  on  the  7th  day  of  August,  1900. 

"That  within  sixty  days  from  the  last  charge  for  perform- 
ing said  work,  labor,  and  sen-ices,  and  furnishing  the  mate- 
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rials  aforesaid,  to  wit^  on  the  Slst  day  of  August,  1900,  the 
plaintiflF  above  named  duly  gave  notice  in  writing  to  the  8t. 
Croix  Power  Company,  the  owner  of  the  property  hereinafter 
described,  by  delivering  to  and  leaving  with  H.  C.  Baker, 
Esq.,  the  vice  president  and  general  manager  of  said  com- 
pany, a  true  copy  thereof,  and  filed  a  copy  of  said  notice  in 
the  office  of  the  clerk  of  the  circuit  court  for  St.  CroLx  coimty, 
which  said  notice  set  forth  that  the  claimant  has  been  em- 
ployed by  Robert  N.  King  to  perform  work,  labor,  and  serv- 
ices, and  furnish  materials,  together  with  a  statement  of  the 
work  performed  and  materials  furnished,  and  the  amount  due 
therefor  from  Robert  Nt  King  to  this  plaintiff,  to  wit,  the  sum 
of  $7,554.86,  as  hereinabove  set  forth,  and  that  the  plaintiff 
claimed  a  lien  therefor  given  by  chapter  143  of  the  Revised 
Statutes  of  the  State  of  Wisconsin  for  the  year  1898 ;  that 
thereafter,  and  within  six  months  from  the  date  of  the  last 
charge  of  said  work  and  labor  performed  and  materials  fur- 
nished as  afores^d,  and  on  the  1st  day  of  September,  1900, 
the  plaintiff  duly  caused  to  be  filed  a  claim  for  lien,  pursuant 
to  chapter  143  of  the  Revised  Statutes,  for  the  amount  due 
and  owing  from  said  defendant  Robert  N.  King  to  the  plaint- 
iff, in  the  office  of  the  clerk  of  the  circuit  court  for  St  Croix 
county,  that  being  the  proper  county  therefor,  which  claim 
for  lien  so  filed  contained  a  statement  of  the  contract  or  de- 
mand upon  which  it  was  foimded,  the  name  of  the  person 
against  whom  the  demand  is  claimed,  the  name  of  the  claim- 
ant, the  last  date  of  the  performing  the  work,  labor,  and  serv- 
ices, and  materials  furnished,  a  description  of  the  property 
affected  thereby,  and  a  statement  of  the  amount  claimed ;  that 
due  notice  of  the  plaintiff's  claim  in  writing  had  heretofore 
been  given  the  defendant  the  St.  Croix  Power  Company ^  and 
all  other  material  facts  in  relation  thereto,  which  claim  was 
duly  signed  by  John  W.  Bashf ord,  the  attorney  for  the  claim- 
ant ;  that  one  year  has  not  elapsed  since  the  last  charge  afore- 
said ;  that  the  following  is  a  description  of  the  property  af- 
fected thereby:  [Here  follows  a  description  of  the  property.] 
.  .  .  Plaintiff  further  alleges  that  in  and  by  the  con- 
tract between  the  defendant  Robert  N.  King  and  the  defend- 
ant the  St.  Croix  Power  Company,  dated  August  11,  1899,  it 
is  expressly  agreed  that  if  any  indebtedness,  charge,  or  claim 
shall  become  a  lien  upon  any  of  the  said  land,  property,  struc- 
tures, machinery,  or  anything  thereby  contracted  for,  or  any 
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lien  therefor  shall  be  filed  in  the  manner  provided  by  law, 
whether  the  same  shall  be  filed  or  claimed  by  any  material- 
man, subcontractor,  laborer,  judgment  creditors,  or  by  any 
other  person,  copartnership,  or  corporation  holding  or  claim- 
ing the  same  against  said  party  of  the  first  part,  his  successors 
or  assigns,  or  against  any  subcontractor  of  said  party  of  the 
second  part,  his  successors  or  assigns,  and  said  lien  shall  not 
be  discharged  or  removed  within  thirty  days  after  notice 
thereof  to  said  party  of  the  first  part,  said  party  of  the  second 
part  may,  and  it  is  hereby  authorized  to,  cause  the  same  to  be 
satisfied  and  discharged,  and  the  amount,  if  any,  paid  by  said 
party  of  the  second  part  to  secure  said  satisfaction  and  dis- 
charge, shall  be  taken  and  considered  as  a  payment  made  here- 
under by  said  party  of  the  second  part  unto  said  party  of  the 
first  part^  without  reference  to  the  actual  validity  of  any  such 
lien. 

"That  after  the  plaintiff  had  served  notice  of  its  claim  for 
lien  upon  the  defendant  the  St.  Croix  Power  Company,  and 
had  filed  its  lien  in  the  office  of  the  clerk  of  the  circuit  court 
for  St.  Croix  county,  the  defendant  the  St.  Croix  Power  Com- 
pany settled  with  the  defendant  R.  N.  King,  and  paid  said 
King  a  large  sum  of  money,  and  released  said  King  from  said 
contract.  That  at  the  same  time  the  defendant  the  St.  Croix 
Power  Company  assumed  the  payment  of  all  the  obligations 
of  the  defendant  Robert  N.  King  with  reference  to  the  com- 
pletion of  the  work,  which  included  the  amount  due  and  owing 
the  plaintiff." 

Judgment  was  demanded  against  the  defendants  King  and 
the  power  company  for  $7,524.86,  with  interest  and  costs; 
that  the  demands  of  all  other  persons  who  have  filed  claims 
for  liens  upon  said  premises  be  ascertained  and  adjudged; 
and  that  all  of  said  liens,  including  that  of  the  plaintiff,  be 
enforced  by  sale  of  the  premises  described. 

To  this  complaint  the  defendant  the  St.  Croix  Power  Com- 
pany demurred,  on  the  grounds  (1)  that  the  plaintiff  has  no 
legal  capacity  to  sue;  (2)  that  several  causes  of  action  have 
been  improperly  imited;  and  (3)  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  This  de- 
murrer was  sustained,  and  the  plaintiff  appeals. 
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For  the  appellant  there  was  a  brief  by  John  W;  Bashford, 
attorney,  and  Wright,  CaU  &  Rvbhard,  of  counsel,  a  separate 
brief  by  John  W.  Bashford,  attorney,  and  R.  M.  Bashford,  of 
counsel,  and  oral  argument  by  R.  M.  Bashford. 

For  the  respondent  there  were  briefs  by  Baker  &  Haven, 
attorneys,  and  F.  W.  M.  Cutcheon,  of  counsel,  and  oral  argu- 
ment by  H,  C.  Baker  and  Spencer  Haven. 

WiNSLOw,  J.  The  salient  facts  stated  in  the  complaint 
may  be  briefly  stated  as  follows:  A  national  bank  received 
from  a  subcontractor  a  building  contract  as  collateral  for  a 
pre-existing  loan  of  money,  and  upon  death  of  the  subcon- 
tractor, leaving  his  contract  incomplete,  proceeded,  with  the 
consent  and  approval  of  the  personal  representative  of  the 
subcontractor,  the  principal  contractor,  and  the  owner,  to 
fully  complete  the  contract,  and  now  seeks  to  foreclose  a  me- 
chanic's lien  as  subcontractor  upon  the  structure  for  the  un- 
paid balance  due  upon  the  subcontract,  which  the  owner  on 
settlement  with  the  principal  contractor  assumed  and  agreed 
to  pay  to  the  plaintiff.  The  question  whether  the  plaintiff 
can  maintain  an  action  to  foreclose  a  mechanic's  lien  will  be 
first  considered. 

The  respondent  contends  that  the  act  of  the  bank  in  pro- 
ceeding to  carry  out  the  building  contract  was  ultra  vires,  and 
that  no  right  of  action  can  be  founded  thereon  of  any  kind. 
It  is  certainly  true  that  no  such  power  has  been  conferred 
upon  it  in  express  terms.  It  has  power  to  loan  money  on  per- 
sonal security,  and  it  has.  all  such  incidental  powers  as  are 
necessary  to  carry  on  the  banking  business.  R.  S.  U,  S.  sec. 
5136  [U.  S.  Comp.  St.  1901,  p.  3455]. 

It  is  not  questioned  but  that  the  bank  has  power  to  receive 
and  hold  the  building  contract  as  collateral  security  for  the 
repayment  of  a  pre-existing  loan,  and  to  sell  or  convert  the 
same  into  money  to  pay  the  loan.  Did  it  also  have  power  to 
go  on  and  complete  the  contract  when  the  contractor  died  in- 
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solvent  ?  Was  this  an  incidental  power  necessary  for  the 
carrying  on  of  its  legitimate  banking  business  ?  It  might  be 
the  only  possible  course  by  which  anything  could  be  realized 
out  of  the  collateral^  as  seems  by  fair  inference  to  have  been 
the  case  here ;  and  the  argument  is  somewhat  persuasive  that 
in  such  case  the  bank  should  have  the  power  to  take  all  neces- 
sary steps  to  utilize  and  make  valuable  its  collateral  lawfully 
taken.  On  the  other  hand,  the  argument  is  that  it  would  be 
dangerous  to  the  interests  of  stockholders  and  depositors  to 
authorize  banks  to  go  into  such  enterprises,  involving  large 
expenditures  for  the  purchase  of  materials  and  the  employ- 
ment of  men,  and  the  incurring  of  large  pecuniary  risks  in  an 
entirely  foreign  undertaking,  and  in  support  of  this  view  the 
cases  of  National  Bank  v.  Ottawa,  43  Kan.  294,  23  Pac.  485, 
Cochrill  V.  Abeles,  30  C.  C.  A-  223,  86  Fed.  505,  and  Cooper 
V.  HUl,  36  C.  C.  A.  402,  94  Fed.  682,  are  cited.  The  ques- 
tion is  certainly  one  of  considerable  difficulty,  but,  in  view  of 
considerations  to  be  stated,  we  do  not  find  it  necessary  to  de- 
cide it  This  court  would  unquestionably  be  bound  to  follow 
the  holding  of  the  supreme  court  of  the  United  States  as  to 
the  powers  of  national  banks — this  is  strictly  a  federal  ques- 
tion— ^but  on  the  other  hand,  upon  the  question  of  the  effect 
or  application  of  such  holding  as  a  defense  in  a  given  case 
properly  brought  in  the  state  court,  this  court  may  properly 
follow  its  own  decisions,  even  when  differing  from  the  decis- 
ions of  the  federal  courts.  Such  questions  are  not  federal 
questions.  This  court,  by  a  series  of  decisions,  has  held  that, 
when  a  corporation  enters  into  business  relations  not  author- 
ized by  its  corporate  grant  of  power,  the  doctrine  of  ultra 
vires  canhot  be  used  by  it  or  by  the  person  with  whom  it  as- 
sumes to  deal  as  a  means  of  defeating  the  obligations  assumed. 
The  state  alone  can  take  advantage  of  the  abuse.  John  V. 
Farwell  Co.  v.  Wolf,  96  Wis.  10,  70  IS.  W.  289,  71  N.  W. 
109 ;  Zinc  C.  Co.  v.  Bank,  103  Wis.  125,  79  N.  W.  229 ;  Att'y 
Gen.  ex  rel  Askew  v.  Smith,  109  Wis.  53'2.  85  X.  W.  512. 
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Even  if  it  were  to  be  conceded,  therefore,  that  it  was  be- 
yond the  power  of  a  national  bank  to  enter  upon  the  work  of 
constructing  the  flume  and  fulfilling  Robson's  contract^  still 
we  are  not  required  to  determine  what  the  doctrine  of  the  fed- 
eral courts,  is  as  to  the  availability  of  that  fact  as  a  defense. 
Many  cases  were  cited  upon  this  question ;  the  plaintiff  rely- 
ing upon  National  Bank  v.  Matthews,  98  U.  S.  621,  and  the 
cases  which  follow  it,  and  the  defendant  upon  McGormich  v. 
Market  Bank,  166  U.  S.  549,  17  Sup.  Ct.  433,  and  California 
Bank  v.  Kennedy,  167  U.  S.  368,  17  Sup.  Ct  831,  and  sim- 
ilar cases.  We  think  it  must  be  confessed  that  there  is  some 
difficulty  in  reconciling  all  that  is  said  in  the  two  lines  of 
cases,  but,  as  before  stated,  the  fact  that  this  court  has  adopted 
the  principle  that  the  question  cannot  be  litigated  by  private 
parties,  a  principle  with  which  we  are  entirely  satisfied,  re- 
lieves us  from  further  consideration  of  the  question. 

We  come,  then,  to  the  question  whether,  under  the  facts 
stated  in  the  complaint,  the  plaintiff  became  a  subcontractor 
for  the  work,  for,  if  not,  it  has  acquired  no  right  to  a  lien. 
Robson  was  unquestionably  a  subcontractor,  and,  had  he  fin- 
ished the  work,  would  have  been  entitled  to  perfect  a  lien 
upon  the  property.  Has  the  plaintiff  succeeded  to  his  rights 
as  subcontractor  ?  The  allegations  are  that  Robson,  after  com- 
mencing the  work,  assigned  his  contract  to  the  bank  as  col- 
lateral to  an  existing  indebtedness.  This  was  a  lawful  act, 
and  vested  in  the  bank  a  valuable  interest  in  the  contract  It 
did  not  of  itself  constitute  the  bank  a  party  to  the  contract^ 
nor  did  it  carry  to  the  bank  any  right  of  lien,  but  it  gave  the 
bank  such  a  beneficial  interest  therein  that  it  could  not  be 
called  a  volunteer.  It  is  alleged  that,  after  prosecuting  the 
work  for  a  few  months,  Robson  died  insolvent,  leaving  the 
work  unfinished,  and  his  widow  was  appointed  administra- 
trix ;  that  the  bank  then  stepped  in,  in  order  to  protect  its  se- 
curity, and  assumed  the  completion  of  the  work,  with  the  con- 
sent of  the  administratrix,  the  principal  contractor,  and  the 
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owner,  and  was  accepted  by  the  principal  contractor  and 
owner  as  subcontractor,  furnished  the  labor  and  material  nec- 
essary, and  completed  the  work  in  accordance  with  the  con- 
tract Do  these  facts  constitute  the  bank  a  subcontractor? 
We  think  they  do,  upon  well-settled  legal  principles.  It  is 
entirely  competent  for  the  parties  to  an  executory  contract 
acting  with  a  third  person  to  substitute  such  third  person,  by 
consent  of  all,  in  place  of  the  original  contractor.  This  is 
simply  a  species  of  novation.  All  parties  must,  of  course, 
consent  to  it,  and  there  must  be  a  release  of  the  original  con- 
tractor, who  is  to  step  out  Here  it  appears  that,  after  the 
death  of  Robson  and  the  consequent  suspension  of  the  work, 
by  agreement  of  all  parties,  including  the  personal  repre- 
sentative of  Robson,  the  bank,  the  principal  contractor,  and 
the  owner  (whose  consent,  however,  was  probably  not  neces- 
sary), the  proposal  of  the  bank  to  go  on  and  finish  the  work 
was  agreed  to,  and  the  bank  was  accepted  as  subcontractor  in 
place  of  the  deceased,  Robson.  This  state  of  facts  satisfies 
tlie  requirements  of  a  complete  novation  of  parties.  Bohn 
Mfg.  Co.  V.  Reif,  116  Wis.  471,  93  N.  W.  466,  and  cases 
cited.  These  facts  put  the  bank  in  the  shoes  of  Robson,  and 
constituted  it,  in  truth  and  in  fact,  a  subcontractor. 

It  is  said  that  the  description  of  land  in  the  complaint  upon 
which  the  lien  is  claimed  is  so  defective  that  it  cannot  be  lo- 
cated. There  are  two  parcels  attempted  to  be  described,  the 
first'  bounded  by  an  irregular  line  with  many  angles  and 
changes  of  course,  and  the  second  a  quadrangle  of  twenty 
acres.  As  to  the  first  piece,  it  is  described  as  being  in  section 
22,  township  31,  range  19  west;  the  second  is  described  as 
bounded  by  a  line  commencing  at  a  point  ten  rods  north  of  the 
N.  W.  comer  of  the'S.  W.  quarter  of  S.  W.  quarter  of  section 
22,  township  31,  range  19,  thence  north  forty  rods,  thence 
west  eighty  rods,  thence  south  forty  rods,  thence  east  eighty 
rods  to  the  place  of  beginning,  containing  twenty  acres,  in 
section  21.    It  is  said  that  the  first  piece  is  bounded  by  a  zig- 
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zag  line  which  goes  nowhere  and  incloses  nothing,  and  the 
second  piece  does  not  appear  to  be  either  east  or  west  of  any 
meridian.  We  think  the  objections  are  untenable.  We  are 
unable  to  say  that  the  boundary  line  of  the  first  parcel  includes 
nothing.  As  near  as  we  can  determine,  it  does  inclose  an  ir- 
regular parcel  of  land,  while,  as  to  the  second  description,  we 
think  that  the  fair  inference  is  that  the  range  19  there  named 
19  the  same  range  19  named  in  the  first  description.  This  lo- 
cates both  parcels  in  St  Croix  county.  There  is,  however,  a 
radical  difficulty  with  the  allegation  concerning  Ihe  notice  of 
the  subcontractor's  lien,  which  is  now  to  be  considered. 

Our  statute  (sec.  3315,  Stats.  1898)  requires,  as  a  pre- 
requisite to  a  subcontractor's  lien,  the  giving  of  a  notice, 
which  is  required  to  set  forth  that  he  has  been  employed  by 
the  principal  contractor  to  perform  or  furnish  and  has  per- 
formed or  furnished  such  work,  labor,  or  material,  with  a 
statement  of  the  labor  performed  or  material  furnished,  the 
amount  due  therefor  from  the  principal  contractor,  and  that 
he  claims  the  lien  given  by  ihe  lien  chapter.  This  court  has 
held  that  a  description  of  the  property  to  be  affected  by  the 
lien  is  an  essential  part  of  the  notice.  Mark  Paine  L.  Co,  t\ 
Douglas  Co.  I.  Co.  94  Wis.  322,  68  N.  W.  1013.  Eeferring 
to  the  allegation  of  notice  in  the  complaint  before  us,  it  will 
be  seen  that,  while  it  says  that  the  plaintiff  duly  "gave  no- 
tice," it  proceeds  to  set  forth  specifically  what  said  notice  con- 
tained, and  that  the  notice  as  given  failed  to  contain  any  state- 
ment that  the  claimant  had  furnished  any  labor  or  materials, 
and  also  failed  to  give  any  description  of  the  land  to  be  af- 
fected by  the  lien  claimed.  These  omissions  are  fatal  to  the 
complaint,  as  a  complaint  to  enforce  a  mechanic's  lien.  Un- 
less a  notice  containing  the  statutory  requirements  was  served 
(and  we  cannot  presume  that  it  contained  anything  more  than 
set  forth  in  the  complaint),  the  lien  was  lost 

Objection  is  also  made  to  the  allegations  of  the  complaint 
as  to  the  filing  of  the  claim  for  a  lien  under  sec.  3320,  Stats. 
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1898.  Reference  to  the  complaint,  however,  shows  that  the 
claim  is  alleged  to  have  contained  all  that  the  statute  requires. 

It  results  from  the  foregoing  that  no  cause  of  action  for  the 
foreclosure  of  a  mechanic's  lien  is  stated  in  the  complaint, 
but  it  does  not  necessarily  follow  that  no  cause  of  action  of 
anv  kind  is  stated  against  the  appellant.  The  complaint  al- 
lies positively  that,  after  the  plaintiff  served  its  notice  of 
lien  and  filed  its  claim,  the  appellant  settled  with  King,  and 
released  him  from  his  contract,  and  at  the  same  time  assumed 
payment  of  all  the  building  obligations  of  King,  including  the 
amount  due  the  plaintiff.  We  construe  this  as  meaning  that 
appellant's  promise  to  pay  the  plaintiff  was  made  as  a  part 
of  the  agreement  of  settlement.  If  so,  it  was  a  promise  based 
upon  a  consideration  made  to  one  person  for  the  benefit  of  a 
third  person,  which  immediately  became  a  contract  which  the 
third  person  could  enforce.  Tweeddale  v.  Tweeddale,  116 
Wis.  617,  93  K".  W.  440.  Sec.  3324,  Stats.  1898,  provides 
that  in  case  a  lien  claimant  fail  in  his  action  for  a  lien,  but 
establish  a  right  "to  recover  upon  contract"  for  his  work  or 
materials,  he  may  have  judgment  therefor  against  the  person 
liable. 

The  complaint  states  a  good  cause  of  action  to  recover  upon 
contract,  hence  a  general  demurrer  must  be  overruled.  Mark 
Paine  L.  Co.  v.  Douglas  Co.  I.  Co.  94  Wis.  322,  68  N.  W. 
1013.  This  is  the  only  cause  of  action  well  stated  in  the  com- 
plaint, hence  the  objection  that  several  causes  of  action  are 
improperly  united  is  untenable. 

By  the  Court. — Order  reversed,  and  action  remanded  with 
directions  to  overrule  the  demurrer  to  the  complaint 


222  SUPREME  COURT  OF  WISCONSIN.      [Mar. 

Roberts  v.  Fullerton,  117  Wi&  222. 

• 

Roberts^  Respondent,  vs.  Fuxlebton,  Appellant 

Fehmary  7— March  21, 1909. 

Btatet:  Boundaries:  Rivers:  Concurrent  jurisdiction:  Enforcement  of 
/Ish  and  game  laws, 

1.  The  boundary  line  of  this  state,  as  to  its  outlying  riyers,  is  the 

main  channels  of  such  rivers. 

2.  The  concurrent  jurisdicticm  which  this  state  has  with  the  state 

of  Minnesota  on  the  Mississippi  river  is  of  a  special  nature, — 
one  not  incident  to  nor  implying  concurrent  dominion  over  the 
territory  covered  by  water  between  the  two  states,  or  con- 
current ownership  in  such  water  or  the  land  under  the  water, 
or  the  fish  and  game  that  inhabit  the  same. 
8.  The  term  "concurrent  Jurisdiction  on  the  water,"  used  in  the 
acts  of  Congress  providing  for  the  admission  of  the  states  of 
Wisconsin  and  Minnesota  into  the  Union,  refers  to  the  effect 
of  the  law  of  each  state  within  the  domain  of  the  other  covered 
by  water  divided  by  the  boundary  line  between  the  two  states, 
as  regards  persons  or  things  on  the  water  concerned  or  con- 
nected in  some  way  with  the  use  thereof  for  purposes  of  naviga- 
tion. It  has  no  reference  to  the  land  under  the  water  or  things 
of  a  permanent  nature  in  or  over  the  water.  In  respect  to  such 
matters  and  rights  incident  thereto,  the  jurisdiction  of  each. 
state  on  its  side  of  the  boundary  line  is  exclusive. 

4.  The  enforcement  by  the  state  of  Minnesota  of  its  fish  and  game 

laws  on  the  Wisconsin  side  of  the  main  channel  of  the  Mis- 
sissippi river  is  not  Justifiable  on  the  theory  of  common  owner- 
ship of  the  river  or  things  in  or  on  or  under  the  same  on  the 
Wisconsin  side  of  the  main  channel. 

5.  The  term  "concurrent  Jurisdiction  on  the  water"  in  the  acts  of 

Congress  before  referred  to  must  be  restrained  to  the  ordinary 
meaning  thereof  in  American  public  law  at  the  time  the  term 
came  Into  use  in  the  legislative  enactments  of  this  country. 

6.  The  concurrent  Jurisdiction  above  specified  does  not  empower 

one  state  to  regulate  the  Individual  enjoyment  by  people  of 
another  state  within  its  boundaries,  of  property  held  in  trust 
by  such  other  state  for  the  people  within  its  limits,  such  as 
public  water  and  the  fish  and  game  that  inhabit  the  same. 
[Syllabus  by  Marshall,  J.] 

DoDOE,  J.,  dissenting,  is  of  the  opinion  that  this  state,  having 
decided  that  its  concurrent  Jurisdiction  enables  it  to  define  and 
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punish  a  crime  upon  boundary  waters  but  in  the  territorial 
limits  of  Minnesota,  cannot  deny  to  that  state  the  same  right 
upon  those  waters. 

Appeal  from  an  order  of  the  circuit  court  for  Pierce 
county:  E.  W.  Helms,  Circuit  Judge.    Affirmed. 

Action  to  recover  damages  for  the  taking  of  plaintiff's  fish 
net  from  where  it  was  located  by  him  to  catch  fish  in  the 
waters  of  Lake  Pepin,  it  being  staked  to  the  bottom  of  the 
lake,  and  for  the  destruction  of  such  net  Defendant  an- 
swered, admitting  the  allegations  of  the  complaint  and  plead- 
ing in  justification  that  he  was  an  officer  of  the  state  of  Minne- 
sota duly  authorized  to  execute  its  laws  for  the  preservation 
of  fish,  and  that  in  doing  the  act  complained  of  he  was  in  the 
performance  of  his  official  duties.  Plaintiff  demurred  to  the 
answer  for  insufficiency.  The  demurrer  was  sustained.  This 
appeal  is  from  the  order  entered  thereon. 

For  the  appellant  there  were  briefs  by  W.  B.  Douglas,  At- 
torney General  of  Minnesota,  and  Frank  C.  Hale,  and  oral 
argument  by  Mr.  Douglas.  They  contended,  inter  alia,  that 
the  legislatures  of  both  Wisconsin  and  Minnesota  have  de- 
clared that  the  title  to  the  game  and  fish  within  their  respect- 
ive jurisdictions  is  vested  in  the  state.  Wis.  Stats.  1898,  sec. 
4560;  sec.  9,  ch.  221,  G.  L.  of  Minn.  1897.  Under  such  en- 
actments, the  title  to  the  game  and  fish  has  uniformly  been 
held  to  be  vested  in  the  state  in  its  sovereign  capacity  and 
held  in  trust  for  the  public.  State  v.  Rodman,  58  Minn.  393 ; 
Rossmiller  v.  State,  114  Wis.  169,  89  K  W.  839;  Geer  v, 
Connecticut,  161  IT.  S.  519;  It  has  been  uniformly  held  that 
in  navigable  waters,  the  right  of  fishing  was  given  to  the  en- 
tire general  public ;  and  it  has  always  been  held  that  the  states 
bordering  on  such  navigable  waters  have  power  to  regulate 
the  taking  or  killing  of  fish  therein.  Lawton  v.  Steele,  152 
U.  S.  133-138;  State  v.  Roberts,  59  N.  H.  256;  Smith  v. 
Maryland,  18  How.  71 ;  Comm.  v.  Chapin,  5  Pick  199;  Vin- 
ton V.  Welch,  9  Pick.  87-92 ;  Comm.  v.  Essex  Co.  13  Gray, 
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230-24:6;  Phelps  i\  Racey,60  N.  Y.  10;  Geniile  v.  State,  29 
Ind.  409;  State  v.  Lewis,  50  Ohio  St  179,  38  N.  E.  405; 
Hooker  v.  Cummings,  20  Johns.  91;  Edson  v.  Crangle,  62 
Ohio  St.  49 ;  Parker  v.  People,  111  111.  588. 
Walter  G.  Owen,  for  the  respondent. 

I^Iarshall,  J.  It  is  conceded,  as  the  fact  is,  that  if  the 
laws  of  the  state  of  Minnesota  respecting  the  preservation  of 
fish  may  be  enforced  by  its  officers  upon  the  Wisconsin  side 
of  the  main  channel  of  the  Mississippi  river,  v^rhich  includes, 
of  course.  Lake  Pepin,  the  answer  of  defendant  states  a  com- 
plete justification  for  the  acts  complained  of.  The  question 
turns  on  the  meaning  of  federal  laws  by  which  the  states  of 
Minnesota  and  Wisconsin  were  given  concurrent  jurisdiction 
on  the  wat.er8  of  the  Mississippi  river.  The  language  of  lie 
two  acts  of  Congress,  the  one  relating  to  Wisconsin  [Act  of 
Aug.  6,  1846 ;  9  U.  S.  Stats,  at  Large,  57],  and  the  other  to 
Minnesota  [Act  of  Feb.  26,  1857;  11  U.  S.  Stats,  at  Large, 
166],  is  the  same  so  far  as  applicable  to  difference  in  situa- 
tion.   That  as  to  Wisconsin  (sec.  3)  is  as  follows: 

"The  said  state  of  Wisconsin  shall  have  concurrent  juris- 
diction on  the  Mississippi  and  all  rivers  and  waters  bordering 
on  the  said  state  of  Wisconsin,  so  far  as  the  same  shall  form 
a  common  boundary  to  said  state  and  any  other  state  or  states 
now  or  hereafter  to  be  formed  or  bounded  by  the  same," 

The  term  "concurrent  jurisdiction"  does  not  imply,  as  the 
learned  attorney  general  for  the  state  of  Minnesota  seems  to 
suppose,  that  the  people  of  the  two  states  in  their  sovereign 
capacities  are  joint  owners  of  the  bed  of  the  Mississippi  river 
within  the  scope  of  the  enabling  acts  referred  to,  or  of  the 
waters  of  the  river  or  the  fish  therein  or  things  thereon,  under 
the  principle  laid  down  in  Eossmiller  v.  State,  114  Wis.  169, 
89  N".  W.  839.  Ownership  in  that  sense  does  not  follow  juris- 
diction, as  the  term  was  used  in  the  enactments  under  discus- 
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sion.  It  was  competent  for  the  national  legislature,  in  the 
formation  of  the  states,  to  extend  the  laws  of  each  for  certain 
purposes  over  territory  of  the  other.  That  was  done,  the  ju- 
risdiction on  boundary  waters  being  extended  as  to  each  state 
from  shore  to  shore,  while  the  boundary  line  between  them 
was  placed  at  the  main  channel  of  the  river.  That  necessarily 
forms  the  boundary  between  them  as  to  sovereign  rights  of 
ownership.  Sovereign  right  as  regards  ownership  of  the  bed 
of  the  Mississippi  river  or  anything  permanently  affixed 
thereto  coincides  with  territorial  boundaries.  Therein,  as  to 
everything  of  a  tangible  character  forming  part  of  the  land, 
whether  above  the  water  or  below  the  water,  the  jurisdiction 
of  each  state  is  exclusive.  It  would  seem  that  its  authority 
must  be  the  same  as  regards  sovereign  property  rights  inci- 
dent to  sovereign  ownership  of  the  land  covered  by  water.  If 
there  is  anything  decided  in  J.  S.  E  eat  or  L.  Co.  v.  Bt  Croix 
Boom  Corp.  72  Wis.  62,  38  X.  W.  629,  to  justify  a  contrary 
idea — and  it  is  believed  there  is  not,  it  is  to  be  regretted.  Cer- 
tainly, it  was  not  intended  there  to  hold,  as  we  understand 
the  matter,  that  the  state  of  Minnesota  has  such  jurisdiction 
over  or  within  or  on  Wisconsin  territory  on  its  side  of  the 
main  channel  of  the  Mississippi  river,  or  on  water  the  main 
channel  of  which  forms  the  boundary  line  between  the  two 
states,  as  will  permit  it  to  authorize,  prohibit,  regulate,  or 
take  jurisdiction  over,  a  permanent  object  in  the  river,  nat- 
ural or  artificial, — anything  not  on  the  river  within  the  mean- 
ing of  the  term  as  used  in  the  act  of  Congress ;  any  jurisdic- 
tion indicating  sovereign  property  rights  in  Wisconsin  terri- 
tory. The  court  seems  to  have  clearly  n^atived  any  idea  of 
joint  state  dominion,  in  saying  that  neither  state  can  take  or 
authorize  the  taking  possession  of  any  part  of  boundary  wa- 
ters from  bank  to  bank,  citing  President  v.  Trenton  City  B. 
Co.  18  N.  J.  Eq.  46,  and  Att'y  Oen.  v.  D.  &  B.  B.  B.  Co.  27 

X.  J.  Eq.  631,  both  of  which  cases  in  effect  decide  that  either 
Vol.117— 15 
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Btate^  subject  to  the  right  of  navigation,  may  take  poesession 
of  such  waters  for  any  lawful  purpose  out  to  its  boundary 
line^  not  interfering  with  the  right  of  navigation. 

It  seems  that  the  learned  attorney  general  for  Minnesota 
has  drawn  a  different  idea  of  this  court's  decision  in  J.  5- 
Keator  L,  Co.  v.  St,  Croix  Boom  Corp.  from  our  understand- 
ing of  it  and  constructed  thereon  the  theory  that  sovereign 
territorial  rights  between  the  shores  of  the  river  are  common 
to  the  states  of  Minnesota  and  Wisconsin ;  that  concurrent  ju- 
risdiction, as  the  term  is  used  in  the  federal  law,  as  viewed  by 
this  courts  means  concurrent  dominion.  We  must  repudiate 
that,  and  are  constrained  to  believe  that  in  doing  so  we  do  not 
need  to  overrule  anything  decided  in  the  Keator  Case;  though 
we  must  confess,  inasmuch  as  it  dealt  in  some  respects  with 
permanent  objects  on  the  Wisconsin  side  of  the  main  channel 
of  the  St  Croix  river,  language  was  used  from  which  the 
broad  idea  entertained  by  counsel  for  appellant  is  not  wholly 
without  justification.  It  has  been  decided  in  many  jurisdic- 
tions, including  that  of  the  supreme  court  of  the  United 
States,  that  "concurrent  jurisdiction  on  the  river?  extends 
only  to  the  water  and  to  floatable  objects  therein,  not  to 
bridges,  dams,  or  any  other  objects  of  a  permanent  nature. 
If  any  such  object  be  located  upon  the  Wisconsin  side  of  the 
main  channel  of  a  boundary  river  so  as  to  constitute  a  nui- 
sance, it  must,  accordingly,  be  deemed  not  only  wholly  within 
the  territorial  limits  of  Wisconsin,  but  within  its  exclusive  ju- 
risdiction. Mississippi  <&  M.  R.  Co.  v.  Ward,  2  Black,  486 ; 
GUbeH  V.  Moline  W.  P.  &  M.  Go.  19  Iowa,  319 ;  Dufdieth  & 
D.  B.  Co.  V.  Dubuque  Co.  65  Iowa,  668,  8  N.  W.  443 ;  Buck 
V.  Ellenbolt,  84  Iowa,  394,  51  N.  W.  22 ;  Iowa  v.  Illinois,  147 
U.  S.  1,  13-  Sup.  Ct.  239.  The  rule  laid  down  in  those  cases 
has  been  uniformly  accepted  by  all  courts  as  sound.  The  ef- 
fect thereof  is  that  there  is  no  such  thing  as  concurrent  owner- 
ship, so  to  speak,  of  territory,  or  incidents  thereof,  between 
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the  shores  of  a  river  divided  by  the  boundary  line  between 
this  state  and  the  state  of  Minnesota. 

Having  reached  the  conclusion  that  the  laws  of  Minnesota 
do  not  for  any  purpose  extend  over  the  territory  on  the  Wis- 
consin side  of  the  main  channel  of  the  Mississippi  river,  ex- 
cept as  regards  things  on  the  river — things  of  a  floatable 
nature, — ^we  are  now  to  inquire  whether  by  reason  of  respond- 
ent's net  being  retained  in  place  by  means  of  stakes  driven  in 
the  bed  of  the  lake,  it  partook  of  the  nature  of  a  permanent 
object  in  the  river  rather  than  of  a  floatable  object  or  thing  on 
the  river.  Counsel  for  respondent  ex  industria  added  an  alle- 
gation to  the  complaint  stating  the  fact  that  the  net  was  fast- 
ened to  the  bed  of  the  lake  by  stakes.'  We  do  not  deem  that 
circumstance  material.  The  net  was  no  more  an  object  of  a 
permanent  nature  and  part  of  the  land,  so  to  speak,  to  which 
it  was  attached,  than  a  boat  anchored  in  a  stream  temporarily. 
It  was  located  where  found  for  a  purely  temporary  purpose. 
It  was  not  put  in  place  by  acts  on  the  water.  The  dividing 
line  of  jurisdiction  as  to  physical  objects  is  between  those  on 
the  river  and  those  forming  a  part,  not  of  the  river,  strictly 
speaking,  but  of  the  river  bed.  Oilhert  v.  Moline  W.  P.  &  M. 
Co.,  supra.  The  plaintifFs  net  was  an  object  of  a  transitory 
nature.  It  was  liable  to  be  moved  about  from  place  to  place 
by  enjoying  the  river  as  navigable  water.  The  act  of  plaint- 
iff, it  seems,  was  an  act  in  a  fair  sense  connected  with  the  use 
of  the  river  as  navigable  water  and  subject  to  be  dealt  with 
by  the  jurisdiction  of  either  Wisconsin  or  Minnesota  if  the 
term  "concurrent  jurisdiction"  refers  to  the  regulation  of 
such  matters. 

We  have  now  reached  these  conclusions  in  the  course  of  our 
considerations:  (1)  All  the  territory  within  the  banks  of  the 
Mississippi  river  on  the  east  side  of  the  main  channel  thereof, 
so  far  as  the  river  forms  a  boundary  between  Minnesota  and 
Wisconsin,  is  exclusively  Wisconsin  territory,  with  all  the  in- 
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cidentB  thereof  except  as  modified  by  the  provisioii  of  the  fed- 
eral law  giving  to  the  state  on  the  opposite  side  of  the  main 
channel  of  the  river  concurrent  jurisdiction  with  Wisconsin 
on  the  river  on  the  Wisconsin  side.  (2)  Jurisdiction  on  the 
river  does  not  include  jurisdiction  of  objects  in  the  river 
above  or  below  the  surface,  whether  natural  or  artificial,  so 
attached  to  the  river  bed  or  bank  of  the  river  as  to  form  a  part 
of  the  land  itself.  (3)  The  state  of  Minnesota  has  no  juris- 
diction to  abate  a  nuisance  consisting  of  a  permanent  object 
in  the  river  or  over  the  river  on  the  Wisconsin  side  of  the 
main  channel  (4)  The  property  of  the  plaintiff  which  de- 
fendant destroyed  did  not  at  the  time  of  its  destruction  con- 
stitute such  an  object  (6)  The  placing  of  the  plaintiff's  net 
in  the  river  where  found  was  connected  with  the  use  of  the 
river  as  navigable  water.  (6),  The  enforcement  of  the  law  of 
Minnesota  regarding  the  enjoyment  of  the  right  to  fish  in  the 
Mississippi  river  on  the  Wisconsin  side  of  the  main  channel 
cannot  be  justified  by  reason  of  the  conmion  ownership  by  the 
former  state  or  by  the  people  thereof  in  their  sovereign  ca- 
pacity, either  in  the  bed  of  the  river  or  in  the  water  thereof 
or  the  things  animate  or  inanimate  therein.  (7)  The  mean- 
ing of  the  language  of  the  federal  law  giving  concurrent  juris- 
diction on  the  waters  of  a  boundary  river  is  to  be  restrained 
to  the  purposes  thereof.  For  all  other  purposes  the  jurisdic- 
tion of  each  state  on  its  side  of  the  main  channel  of  the  river 
is  exclusive.  For  examples :  One  state  can  neither  authorize 
nor  abate  a  permanent  object  in  the  river  within  the  territory 
of  the  other ;  it  cannot  tax  property  either  in  the  river  or  on 
the  river  on  the  opposite  side  of  the  main  channel  thereof. 
Dunlieth  &  D.  B.  Go.  v.  Dubuque  Co.  55  Iowa,  558,  8  N.  W. 
443. 

We  are  not  unmindful  of  the  fact  that  in  /.  8.  Keator  L. 
Co.  V.  8t.  Croix  Boom  Corp.  it  was  suggested  that  the  term 
"concurrent  jurisdiction"  includes  the  exercise  of  all  legal 
authority  by  each  state  over  the  whole  river.    Upon  that,  in 
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partj  ooimsel  for  appellant,  we  apprehend,  pins  his  faith  in 
insisting  that  the  territory  within  the  banks  of  the  boundary 
river  is  oonunon  proi)erty  of  the  two  states.  The  inference 
that  connsel  draws  is  not  wholly  without  warrant,  looking  to 
the  words  under  consideration  in  their  broad,  general  sense. 
The  court  did,  in  effect,  say  that  the  term  "jurisdiction"  as 
used  at  the  time  of  the  federal  enactment  in  question,  gen- 
erally speaking,  refers  to  the  three  co-ordinate  branches  of 
the  government,  legislative,  executive  and  judicial,  and  that 
it  must  be  assumed  that  Congress  used  the  term  in  that  sense. 
In  that  and  what  the  court  further  said — ^while  we  confess 
there  is  some  warrant  for  the  inference  that  it  was  at  least 
suggested  that  each  state  may  exercise  its  whole  sovereign 
authority  over  and  in  the  waters  of  a  boundary  river  between 
the  banks  thereof  so  far  as  it  can  consistent  with  the  other 
state  exercising  like  authority — ^there  is  unmistakable  evi- 
dence that  the  court  did  not  intend  to  so  decide.  Speaking 
of  the  effect  of  the  general  grant  of  authority  to  construct 
and  maintain  booms  and  piers  on  the  St  Croix  river  con- 
tained in  the  Minnesota  law,  this  language  was  used : 

"It  does  not  in  terms  give  such  authority  upon  lands  or 
waters  of  Wisconsin.  Since  the  charter  was  granted  by  Min- 
nesota alone,  the  defendant's  authority  to  so  enter  upon  and 
occupy  would  seem  to  be  confined  to  the  territory  of  Minne- 
sota, and  in  no  event  to  reach  beyond  its  jurisdiction.  The 
line  between  the  two  states  at  the  point  in  question  is  the 
main  channel  of  the  St.  Croix." 

There  would  not  seem  to  be  much  doubt  that  if  we  were 
to  take  the  view  which  counsel  for  appellant  does  of  the 
scope  of  the  decision  in  the  Keator  Case,  and  adhere  to  it  as 
the  law,  and  defendant  would  in  his  own  state  be  protected 
in  what  he  did  by  its  laws,  he  should  be  held  equally  pro- 
tected by  the  laws  of  this  state*  Its  jurisdiction  is  not  in- 
voked to  enforce  the  law  of  Minnesota,  but  simply  to  protect 
its  officer  in  the  enforcement  of  its  own  laws  within  the  terri- 
tory within  which  he  had  a  right  to  go  for  that  purpose  if  the 


230  SUPREME  COURT  OF  WISCONSIN.      [Mab. 

Roberts  ▼.  FuUerton,  117  Wi&  222, 

whole  authority  of  his  state  could  be  legitimately  exercised 
therein.  However,  we  cannot  come  to  the  conclusion  that 
"concurrent  jurisdiction"  was  used  by  Congress  in  the  broad 
sense  of  whole  sovereign  authority.  That  would  be  inconsist- 
ent with  the  decision  of  the  federal  court  in  Mississippi  <& 
M.  R,  Go.  V.  Ward,  2  Black,  48  5,  as  we  have  seen.  It  held, 
in  a  situation  similar  to  the  one  involved  here  as  regards  the 
concurrent  power  of  two  states,  that  a  permanent  object  in 
the  river  on  one  side  of  the  main  channel  thereof,  being 
whoHy  within  the  territorial  limits  of  the  state  on  that  side, 
is  subject  to  judicial  control  solely  by  the  courts  of  and  for 
such  state.  Following  that,  as  we  have  seen,  courts  have,  uni- 
versally held  that  the  words  "concurrent  jurisdiction  on'^ 
the  river  have  reference  only  to  violations  of  law  on  the 
waters  of  the  river,  actually  or  constructively.  In  Buck  v. 
EllenboU,  84  Iowa,  394,  61  N.  W.  22,  it  was  held  that  the 
effect  of  Mississippi  &  M.  B.  Go.  v.  Ward  was  to  restrict  the 
words  "concurrent  jurisdiction"  to  actions  in  some  way  con- 
nected with  the  navigation  of  the  river, — ^things  on  the  river. 
This  language  was  used: 

"It  has  never  been  held  that  the  jurisdiction  of  this  state 
extends  to  the  east  shore  of  the  channel  of  the  Mississippi  in 
any  case  except  where  the  act  complained  of  or  cause  of  ac- 
tion was  founded  upon  something  connected  with  the  com- 
merce of  the  river." 

That  statement,  of  course,  was  not  intended  to  exclude  the 
mere  arrest  or  service  of  process  on  the  river  as  regards  causes 
of  action  accruing  elsewhere.  It  should  be  restrained  to  just 
what  the  court  was  discussing,  that  is,  to  causes  of  action  aris- 
ing on  the  river  within  the  boundaries  of  one  state  which  are 
cognizable  in  the  courts  of  the  other  state.  By  reference  to  the 
former  decision  of  the  court  (Oilbert  v.  Molina  W.  P.  &  M. 
Go.  19  Iowa,  319)  the  court  said,  in  effect,  that  concurrent 
jurisdiction  on  the  river  was  given  so  that  causes  of  action, 
civil  and  criminal,  accruing  upon  the  water  might  be  prose- 
cuted in  the  courts  of  either  state,  and  that  for  the  purposes 
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of  each  such  cause  of  action  the  courts  of  each  state  should 
deem  its  laws  extended  to  the  opposite  shore. 

We  should  observe  in  passing  that  in  the  Keator  Case  the 
decision  in  the  federal  supreme  court  in  Mississippi  £  M,  R, 
Co,  V.  Ward  was  referred  to  and  the  force  thereof  as  regards 
restricting  the  meaning  of  the  term  "jurisdiction  on  the  river" 
to  narrower  limits  than  the  whole  sovereign  power  of  the 
state  was  observed.  But  it  was  in  effect  suggested  that  the 
court  could  not  see  that  such  case  applied  to  the  boundary- 
rivers  of  this  state,  since  the  states  on  both  sides  of  the  bound- 
ary have  concurrent  jurisdiction  over  the  waters,  while,  so 
far  as  advised,  the  state  of  Iowa  did  not  hava  concurrent  ju- 
risdiction with  the  state  of  Illinois  over  the  Mississippi  river 
between  the  two  states.  The  court  failed  to  discover^  as  the 
fact  is,  that  the  act  admitting  Iowa  into  the  Union  contains 
precisely  the  same  provision  as  that  in  regard  to  this  state 
in  respect  to  concurrent  jurisdiction  over  boundary  waters. 
The  act  will  be  found  set  out  in  full  in  the  Annotated  Code 
of  Iowa,  published  ii^  1897,  at  page  66.  That  particular 
part  material  to  our  consideration  is  on  page  56  and  con- 
tained in  sec.  3.    Here  is  the  language: 

"The  said  state  of  Iowa  shall  have  concurrent  jurisdiction 
on  the  river  Mississippi,  and  every  other  river  bordering  on 
the  said  state  of  Iowa,  so  far  as  the  said  rivers  shall  form  a 
common  boundary  to  said  state  and  any  other  state  or  states, 
now  or  hereafter  to  be  formed,  or  bounded  by  the  same ;  such 
rivers  to  be  common  to  both." 

We  should  also  not  fail  to  note  that  this  court,  in  State  v. 
8t.  Croix  Boom  Corp.  60  Wis.  565,  19  K  W.  396,  in  har-^ 
mony  with  Mississippi  &  M.  R.  Co.  v.  Ward^  held  that  though 
the  jurisdiction  of  the  state  of  Wisconsin  and  that  of  Minne- 
sota is  concurrent  on  the  St  Croix  river  between  the  two 
states,  the  jurisdiction  of  this  state  as  regards  obstructions 
in  the  river  could  not  extend  beyond  the  main  channel  thereof. 

We  have  still  to  determine  whether  the  concurrent  juris- 
diction under  discussion  permits  one  state  to  invade  another 
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and  regulate  ocmunon  rights  of  iiBhing  therein.  In  none  of 
the  cases  to  which  we  have  referred  are  we  able  to  find  the 
term  "concurrent  jurisdiction  on  the  river"  accurately  de- 
fined. That  it  has  a  specific  rather  than  a  general  meaning, 
however,  is  plain  from  what  has  been  said.  The  meaning  is 
something  less  than  whole  sovereign  authority  of  the  states. 
All  the  cases  in  other  jurisdictions  that  we  have  discussed  are 
to  the  effect  that  it  pertains  only  to  acts  or  causes  of  action 
on  the  water  or  in  some  way  connected  with  the  navigation 
thereof,  or  floatable  purposes  of  some  kind,  or  to  the  service 
of  process  upon  persons  while  on  the  water  in  some  sense. 
But  the  precise  reason  for  the  restricted  meaning  of  the  law 
is  nowhere  very  satisfactorily  given,  that  we  have  been  able  to 
discover,  so  that  we  may  see  just  what  subjects  jurisdiction  on 
the  water  extends  to.  It  is  said  that  the  purpose  of  conferring 
concurrent  jurisdiction  was  to  render  immaterial,  in  the  courts 
of  the  state  assuming  jurisdiction  over  a  particular  matter, 
upon  which  side  of  the  main  channel  of  the  river  it  happened. 
Undoubtedly  the  term  had  a  well-understood  meaning  at  the 
time  the  act  was  passed  admitting  or  enabling  Wisconsin  to 
be  admitted  into  the  Uni<HL  Many  similar  acts  had  thereto- 
fore been  passed  by  the  national  Congress.  The  set  phrase 
"jurisdiction  on  the  river"  had  theretofore  been  used  in  all  of 
them  and  in  many  laws  or  compacts  between  the  states  or  be- 
tween the  states  and  the  general  government,  or  between  the 
colonies,  reaching  back  to  a  period  before  the  formation  of  the 
national  constitution.  There  is  an  identity  of  language  in 
the  various  provisions  on  the  subject  from  first  to  last,  indi- 
cating a  pretty  well  understood  purpose  at  the  beginning. 
That  purpose,  ^doubtless,  though  not  definitely  understood 
from  the  adjudications  on  the  subject,  has  been  carried  for- 
ward to  this  day.  Certainly,  authority  in  this  country  has 
been  concurrently  exercised  uniformly  by  states  or  govern- 
ments upon  boundary  waters,  and  it  has  been  as  uniformly 
called  "concurrent  jurisdiction  on  the  river  (or  water)."    In 
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Yerj  early  decisions  it  will  be  found  that^  without  referring 
to  any  specific  law  on  the  subject^  concurrent  jurisdiction 
upon  boundary  waters  was  recognized  to  exist.  Before  the 
formation  of  the  national  constitution  the  state  of  Virginia 
and  the  state  of  Maryland,  by  some  sort  of  compact,  exer- 
cised authority  which  was  denominated  "concurrent  jurisdio- 
ti<Ma  on  the  waters"  washing  their  respective  shores.  In  the 
Virginia  act  of  December  18,  1789,  creating  the  District  of 
Kentucky  as  a  state,  it  was  provided  that  "jurisdiction  on  the 
river,  &c,  shall  be  concurrent"  Rev.  Code  of  1819  (Va,) 
vol.  1,  p.  59 ;  1  Gav.  &  H.  Stats.  Indiana,  57.  A  similar  pro- 
vision was  made  in  ceding  the  Northwest  Territory  to  the 
United  States.  In  McFall  v.  Commonwealth,  2  Met  (Ky.) 
394  (decided  in  1869),  regret  was  expressed  that  even  at  that 
late  day  the  exact  scope -of  the  term  was  not  plain  beyond  rea- 
sonable controversy.  These  remarks  were  made  by  the  court : 
"It  is  a  part  of  the  legislative  history  of  the  country  that 
negotiations  having  in  view  the  settlement  of  the  question 
have  been  several  times  attempted.  And  it  may  not  be  out  of 
place  here  to  express  the  hope  that  the  whole  subject  may  be 
finally  disposed  of  in  such  manner  as  to  secure  the  concurrent 
rights  of,  and  to  preserve  the  amicable  relations  which  should 
continue  to  subsist  between,  the  several  states  interested  in 
its  adjustment." 

Though  it  was  not  necessary  in  that  case  to  even  attempt  to 
decide  the  controversy  suggested,  the  court  ventured  to  say 
that  "the  word  jurisdiction,  as  applied  to  a  state,  and  as  used 
in  the  compact  with  Virginia,  imports  nothing  more  than  the 
power  to  govern  by  legislation."  In  connection  with  that  the 
court  suggested  that,  without  some  legislative  enactment  to 
enforce  and  carry  out  the  jurisdiction  conferred,  it  would  not 
of  itself  be  regarded  a^  operative  or  effectual  to  protect  a  per- 
son in  the  courts  of  one  state  or  affect  the  right  of  a  tribunal 
in  such  state  as  to  the  enforcement  of  its  laws  made  with  a 
view  to  sucb  jurisdiction. 

Going  back  from  the  Virginia  enactment  to  which  we  have 
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referred,  we  fijid  that  the  pr6vision  as  to  concurrent  jurisdic- 
tion on  water  like  a  lake  or  river  divided  by  the  boundary 
line  between  two  sovereignties  was  but  an  embodiment  of  in- 
ternational law.  Without  any  compact  between  the  sover- 
eignties so  divided,  they  were  accustomed  to  exercise  concur- 
rent jurisdiction  on  the  same  from  the  law  of  necessity. 
So,  jurisdiction  was  not  so  much  conferred  in  the  various  in- 
stances where  the  language  under  consideration  was  used  in 
compacts  or  other  laws,  as  it  was  declared  and  confirmed. 
Gardner's  Institutes,  p.  210.    That  author,  at  page  209,  says : 

"It  is  a  principle  of  American  public  law  that  where  the 
middle  of  a  navigable  river,  lake,  or  bay,  forms  the  dividing 
line  of  states,  or  an  intangible  line  upon  their  waters,  a  con- 
current jurisdiction,  civil  and  criminal,  arises  over  such 
waters  to  the  states  upon  the  opposite  shores.  It  extends  over 
the  whole  of  the  dividing  waters,  unless  it  was  otherwise  stip- 
ulated before  the  adoption  of  the  constitution  of  the  Union 
by  state  compact,  or  since,  by  such  compact,  with  the  assent 
of  Congress." 

That  is,  according  to  the  author,  the  concurrent  jurisdic- 
tion upon  boundary  waters  is  presumed  to  exist  by  the  law  of 
nations  and  by  public  law  in  the  absence  of  some  written  law 
to  the  contrary.  Such  declarations  as  that  contained  in  the 
Virginia  act  of  1789,  and  those  that  have  been  modeled 
thereon,  including  those  involved  in  this  case,  are  but  declara- 
tions of  existing  law, — ^law  that  would  be  assumed  to  govern 
in  the  absence  of  some  written  law  to  the  contrary.  The  au- 
thor we  have  quoted  further  says  (page  210)  : 

"The  same  principle  is  applicable  to  all  cases  among  na- 
tions where  their  boundaries  divide  navigable  waters.  The 
line  being  incapable  of  sight  and  ready  perception,  a  concur- 
rent jurisdiction,  of  necessity,  must  exist  on  the  dividing 
waters.  The  navigable  rivers,  bays  and  great  lakes  divided 
by  the  boundaries  of  our  republic  and  the  British  provinces 
and  Mexico,  are,  by  national  comity  and  necessity,  subject  to 
such  concurrent  jurisdiction. 
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^'In  all  cases  of  such  jurisdiction  the  state  first  arresting 
or  prosecuting  a  parly  is,  by  comity,  entitled  to  proceed  to 
final  judgment;  and  lliat  is  a  bar  to  any  retrial  by  any  other 
state  of  our  Union  for  the  same  cause  or  offense." 

That  is  in  harmony  with  Sherlock  v.  Ailing^  44  Ind.  184. 

Without  proceeding  further  in  our  investigations  we  are 
satisfied  that  the  term  ^'concurrent  jurisdiction"  was  used 
in  the  acts  admitting  or  providing  for  the  admission  of  Wis- 
consin and  Minnesota  into  the  Union  in  the  same  sense  in 
which  it  had  theretofore  been  used  as  applicable  to  similar 
situations,  both  in  written  and  unwritten  laws, — ^in  the  same 
sense  that  it  is  said  concurrent  jurisdiction  exists  by  comity 
of  nations  upon  waters  divided  by  their  boundary  line  unless 
otherwise  provided  by  some  written  law. 

Tested  by  the  principle  above  adopted,  do  the  mere  police 
regulations  of  one  country  regarding  the  exercise  of  the  com- 
mon right  of  fishing  extend  into  the  territory  of  a  foreign  ju- 
risdiction, the  two  being  separated  by  an  imperceptible 
boundary  line  in  a  river  or  lake?  Is  the  common  right  of 
fishing  which  belongs  to  the  people  of  this  state  within  all 
that  part  of  its  territory  on  the  easterly  side  of  the  main  chan- 
nel of  the  Mississippi  river  subject  to  the  laws  of  the  state  of 
Minnesota!  There  is  no  escaping  the  conclusion  that  if  such 
is  the  case  it  is  competent  for  that  state  to  extend  its  police 
regulations  as  regards  fishing  and  hunting  over  a  large  part 
of  the  waters  of  Lake  Superior  on  the  Wisconsin  side,  reach- 
ing up  to  the  shore  line,  and  for  the  state  of  Michigan  to  ex- 
tend its  laws  on  Lake  Michigan  on  the  same  subject  to  the 
Wisconsin  shore.  We  have  searched  in  vain  to  find  author- 
ity to  sustain  the  affirmative  of  the  proposition  suggested.  In 
no  instance  recorded  in  the  books  has  one  country  been  held 
entitled  to  exercise  jurisdiction  to  regulate  the  common  right 
of  fishing  in  the  territory  of  a  foreign  state  under  the  meas- 
ure of  concurrent  jurisdiction  conmionly  exercised  by  the  two 
on  the  waters  divided  by  their  boundary  line.     We  venture 
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to  saj  that  such  oofocurrent  jarisdictioQ  has  never  been  suc- 
cessfully invoked  to  justify  interferences  by  one  state  or  coun- 
try with  the  enjoyment  of  the  right  to  fish  within  the  terri- 
torial boundaries  of  the  other.  It  would  be  foreign  to  the 
necessities  of  this  case  to  enter  into  a  discussion  regarding 
the  limits  of  that  juridiction.  It  is  sufficient  for  this  case 
that  we  have  reached  the  conclusion  that,  while  it  refers  to 
acts  of  a  criminal  or  civil  nature  on  the  water,  or  acts  in  some 
way  connected  with  the  use  of  the  water  for  navigable  pur- 
poses^ it  does  not  extend  to  the  right  of  one  state  by  legisla- 
tive enactment  to  govern  the  fishery  rights  of  the  people  in  a 
foreign  jurisdiction.  As  we  have  before  seen,  this  country 
and  the  British  provinces  exercise  concurrent  jurisdiction 
over  the  waters  divided  by  their  boundary  line,  and  the  same 
is  true  as  to  this  country  and  Mexico.  No  one  would  venture 
to  say  that  one  country  could  enforce  its  laws  for  the  preser- 
vation of  fish  or  regulating  the  taking  of  fish  within  the 
territorial  limits  of  the  other.  It  is  to  be  regretted  that  the 
nature  of  the  authority  on  waters  of  the  Mississippi  exercis- 
able by  Wisconsin  and  Minnesota  has  not  been  heretofore 
definitely  decided.  No  court  has  yet  dealt  with  the  subject, 
or  the  meaning  of  the  language  requiring  construction  in 
similar  situations,  so  as  to  cover  the  whole  thereof  satis- 
factorily, if  at  all.  Many  judges  have  deplored  the  uncer- 
tainty existing,  but  have  found  a  convenient  way  of  escaping 
the  labor  of  removing  it.  The  interests  at  stake  are  so  great 
that  it  is  not  to  be  wondered  that  any  one  appreciating  the 
same  should  hesitate  long  before  entering  upon  the  difficult 
task  of  solving  completely  the  troublesome  question  suggested. 
There  is  a  consensus  of  opinion  that  concurrent  jurisdiction 
does  not  mean  concurrent  dominion,  and  that  it  refers  only 
to  things  afioat  or  on  the  water  in  some  reasonable  view  of 
the  situation,  or  so  circumstanced  as  to  be  legitimately  re- 
garded as  connected  with  the  use  of  the  water  for  navigable 
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purposes.  That  is  about  as  far  as  the  courts  have  gone.  In 
Gardner*8  Case,  3  Grat.  (Va.)  655,  676 — a  case  decided  in 
a  jurisdiction  where^  if  anywhere,  we  would  expect  the  term 
under  discussion  to  have  had  a  well-defined  and  well-under- 
stood meaning  at  an  early  day — ^while  the  judges  in  lengthy 
opinions  severally  referred  to  it,  not  one  of  them  attempted 
to  define  it  Judge  Tauafxbbo  said,  it  refers  '^only  to 
things  afloat"  at  best.  'The  question  is  a  very  important 
one  and  I  decline  stating  any  opinion,  when  it  does  not  nec- 
essarily arise  in  the  case."  Justice  Fry  said  (page  752) : 
"What  is  the  precise  meaning  of  'concurrent  jurisdiction'  I 
am  not  prepared  to  say.  It  strikes  me  as  equivalent  to  'com- 
mon.' "  It  is  our  opinion  that  the  term  refers  to  that  author- 
ity conmionly  exercised  concurrently  upon  water  divided  by 
the  boundary  line  between  two  countries,  according  to  the 
public  law  as  recognized  in  this  country  at  the  time  the  use 
of  the  term  became  common  in  our  legislative  history ;  that  it 
relates  to  matters  at  least  in  some  way  connected  with  the  use 
of  the  water  for  navigable  purposes,  to  things  afloat,  or  in 
some  legitimate  sense  on  the  water — ^things  difficult  to  deal 
with  if  it  were  necessary  to  determine  in  each  jnstance  of  the 
exercise  of  jurisdiction  the  precise  location  of  the  particular 
act  involved  as  regards  the  boundary  line ;  but  that  it  does  not 
include  the  right  to  regulate  the  enjoyment,  by  the  people  of 
one  state  within  its  domain,  of  rights  incident  to  their  situa- 
tion, such  as  the  right  to  navigate  or  fish.  It  does  not  em- 
power one*  state  to  spread  its  mere  police  regulations  over 
territory  of  another,  regulating  the  sovereign  property  right 
of  the  latter  in  or  to  the  water  flowing  over  such  territory,  or 
to  the  fish  therein  or  fowls  thereon,  which  it  holds  in  trust 
for  the  enjoyment  of  the  whole  people  within  its  boundaries, 
in  their  individual  capacities,  under  such  l^al  restraints  as 
sudi  other,  in  its  legislative  wisdom,  may  see  fit  to  impose, — 
so  long  as  such  enjoyment  does  not  interfere^  unlawfully, 
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with  like  enjoyment  by  the  people  of  the  state  on  the  opposite 
side  of  the  boundary. 

The  result  is  that  the  order  of  the  circuit  court  sustaining 
the  demurrer  must  be  affirmed. 

By  the  Court. — So  ordered. 

Dodge,  J.  I  cannot  concur  in  the  conclusion  reached  by 
the  court  in  this  case,  for  the  reason  that  I  am  unable  to  dis- 
tinguish between  criminal  and  police  legislation  of  the  state 
addressed  to  the  subject  of  catching  or  destroying  fish,  and 
police  or  criminal  legislation  relating  to  other  subjects.  That 
the  concurrent  jurisdiction  enjoyed  by  the  several  states  of 
the  Union  over  the  water  boundaries  separating  them  from 
other  states  includes  the  promulgation  of  such  legislation  ex- 
tending over  such  boundary  waters,  and  the  enforcement 
thereof  in  the  manner  prescribed  by  such  legislation,  whether 
by  courts  or  by  executive  officers,  is  supported  by  the  whole 
current  of  auttiority,  and,  so  far  as  my  examination  has  gone, 
is  denied  by  no  decided  case.  In  McFall  v.  Gommonwedlth, 
2  Met  (Ky.)  394,  it  is  said,  "Jurisdiction,  ...  as 
used  in  the  (jpmpact  (for  concurrent  jurisdiction),  imports 
nothing  more  than  the  power  to  govern  by  l^islation,"  and 
in  that  case  was  sustained  a  conviction  of  an  Ohio  justice  of 
the  peace  for  solemnizing  a  marriage  midway  upon  the  Ohio 
river,  contrary  to  the  statutes  of  Kentucky,  for  the  reason, 
expressly  stated,  that  no  statute  of  Ohio  expressly  authoriz- 
ing him  so  to  do  had  been  pleaded  or  shown.  In  Carlisle  v. 
State,  32  Ind.  55,  it  was  held  that  the  statutes  of  Indiana 
prescribing  the  facts  which  should  constitute  murder,  and 
the  punishment  therefor,  applied  to  an  offense  committed 
outside  of  its  territorial  boundary,  but  upon  the  Ohio  river, 
over  which  that  state  has  concurrent  jurisdiction.  In  Sher- 
lock V.  Ailing,  4A  Ind.  184,  and  Memphis  &  C.  P.  Co,  v. 
Pikey,  142  Ind.  304,  40  N.  E.  527,  it  was  held  that  the  stat- 
utes of  Indiana  imposing  liability  in  damages  for  negligently 
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causing  death  extended  over  the  Ohio  river  by  virtue  of  tie 
same  provision,  and  applied  to  persons  navigating  the  same, 
independent  of  citizenship.  In  Dugan  v.  State,  125  Ind.  130^ 
25  N.  E.  171,  laws  prohibiting  Sunday  labor  were  held  8o 
applicable  to  one  acting  as  a  pilot  upon  the  river,  but  not  en- 
gaged in  interstate  commerce;  and  in  Welsh  v.  State,  126 
Ind.  71,  25  N,  E.  883,  a  statute  prohibiting  the  sale  of  in- 
toxicating liquor  without  a  license  was  so  applied.  In  State 
r.  Mullen,  35  Iowa,  199,  a  statute  of  Iowa  against  maintain- 
ing a  house  for  prostitution,  and  authorizing  its  seizure  and 
condenmation,  was  held  to  apply  to  a  houseboat  moored  on 
the  Illinois  side  of  the  Mississippi  river,  and  to  justify  arrest 
of  the  offender  there,  and  seizure  and  condemnation  of  the 
offending  implements  and  property.  In  State  v.  George,  60 
Minn.  503,  63  N.  W.  100,  the  concurrent  jurisdiction  was 
held  to  warrant  conviction  under  the  Minnesota  laws  for 
larceny  committed  on  a  bridge  across  the  Mississippi  river, 
at  a  place  east  of  the  center  of  the  stream,  and  therefore  over 
Wisconsin  territory ;  the  court  having  first  held  that  the  act 
upon  the  bridge  crossing  the  river  was  equivalent  to  the  same 
act  upon  the  surface  of  the  river.  It  was  there  said :  "Some 
of  the  purposes  of  this  concurrent  jurisdiction  are  to  enforce 
proper  police  regulations  on  the  river.''  The  principle  of 
these  cases  was  adopted  at  a  very  early  day  in  Wisconsin  in 
State  V.  Cameron,  2  Pin.  490,  495,  where  it  was  decided  that, 
by  virtue  of  the  concurrent  jurisdiction  of  Wisconsin  over 
the  Mississippi  river,  its  laws  defining  and  punishing  murder 
extended  over  those  waters,  and  justified  prosecution  and 
punishment  for  a  crime  there  committed,  but  outside  of  Wis- 
consin territory.  Again,  in  Keator  L,  Go.  v.  St.  Croix  Boom 
Corp.  72  Wis.  62,  38  N.  W.  529,  it  is  decided  that  "concur- 
rent jurisdiction"  does  not  mean  "joint  jurisdiction,"  in  the 
sense  that  only  legislative  acts  adopted  by  both  states  can  have 
effect  over  the  boundary  waters.  General  discussion  of  the 
subject  will  be  found  in  Rorer,  Inter-St  Law,  ch.  34. 
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As  I  have  already  said,  no  case  has  been  found  or  cited 
negativing  the  principle  announced  bj  these  cases  and  already 
adopted  by  our  own  state.  Their  authority  is  at  least  not 
expressly  questioned  in  the  opinion  filed  on  behalf  of  the 
court  in  this  case,  nor  is  there  suggested  any  reason  why, 
upon  that  principle,  the  concurrent  jurisdiction  ^^does  not  in- 
clude the  right  to  regulate  the  enjoyment,  by  the  people  of 
one  state,  within  its  domain,  of  rights  incident  to  their  situa- 
tion, such  as  the  right  to  navigate  or  fish."  As  I  have  already 
said,  I  am  wholly  unable  to  see  why  the  conduct  of  a  man  in 
fishing  upon  a  river  is  not  as  legitimately  the  subject  of  po- 
lice regulation  as  the  conduct  of  the  man  in  selling  liquor, 
piloting  a  boat,  or  maintaining  a  disorderly  house.  At  many 
places  in  the  United  States,  harbors  are  situated  so  as  to  be 
within  the  concurrent  jurisdiction  of  different  states.  These 
harbors  must  be  policed,  and,  subject  to  the  paramount  au- 
thority of  the  United  States  when  that  authority  is  exercised, 
the  safety  of  the  use  of  that  harbor  must  be  preserved.  The 
speed  of  boats,  the  giving  of  signals,  the  carrying  of  lights, 
the  location  for  purposes  of  anchorage — all  are  subjects  cus- 
tomarily regulated,  in  some  d^ree  at  least,  by  the  local  au- 
thorities, and  are,  it  seems  to  me,  directly  within  the  scope 
which  has  been  accorded  to  this  concurrent  jurisdiction.  It 
is  said  in  the  opinion  of  the  court,  speaking  of  the  Great 
Lakes  between  Canada  and  the  United  States,  as  in  analogy 
to  the  case  of  states  with  concurrent  jurisdiction,  that  "no 
one  would  venture  to  say  that  one  country  could  enforce  its 
laws  for  the  preservation  of  fish,  or  regulating  the  taking  of 
fish,  within  the  territorial  limits  of  the  other."  If  this  means 
upon  the  coterminous  water  boundaries,  and  it  were  conceded 
that  concurrent  jurisdiction  existed  in  the  same  sense  that  it 
does  by  express  provision  between  adjoining  states,  I  think 
this  assertion  is  rather  too  broad.  I,  for  (me,  do  venture  the 
opinion  that  in  such  case  each  country  could  assert  the  right 
to  regulate  and  punish  certain  methods  of  taking  fish,  dan- 


21]  JANUAKY  TEEM,  1903.  241 

Roberts  ▼.  FuUerton,  117  W1&  222. 

geroTis  to  or  destructive  of  the  industry.  Strangely  enough, 
no  case  is  cited  in  which  such  right  has  so  much  as  been  ques- 
tioned, while,  in  the  argument  of  so  distinguished  a  lawyer 
and  jurist  as  Mr.  Phelps  before  an  international  tribunal,  it 
was  gravely  contended,  and  of  course  sincerely,  that,  even 
upon  the  high  seas,  reasonable  and  proper  regulation  of  the 
taking  of  fish  by  one  country  would,  on  the  doctrine  of  com- 
ity, be  deferred  to  by  others,  and  permitted  to  be  enforced 
against  their  citizens.  1  Moore's  Hist  &  Dig.  of  Interna- 
tional Arbitrations,  p.  843.  Further,  it  is  discoverable  that, 
in  the  compact  between  New  York  and  New  Jersey  defining 
the  middle  of  the  harbor  as  the  territorial  limit,  and  granting 
to  New  York  jurisdiction  over  the  entire  waters,  New  Jersey 
expressly  excepted  and  reserved  the  right  to  regulate  fisheries 
in  her  part  of  the  harbor,  clearly  evincing  the  understanding 
of  the  parties  that  otherwise  jurisdiction  included  authority 
for  such  regulation,  and  exclusive  jurisdiction  in  New  York 
would  exclude  New  Jersey  therefrom.  Article  III,  sec.  3, 
Compact  N.  Y.  &  N.  J.,  printed  48  Barb.  505. 

I  do  not  discuss  what  is  made  the  basis  for  a  considerable 
portion  of  the  court's  opinion,  namely,  the  question  whether 
under  any  circumstances  one  state  can  prevent  the  obstruo- 
tion  and  impairment  of  the  usefulness  of  the  river  by  per- 
manent structures  so  affixed  to  the  ground  that  they  become, 
not  river,  but  part  of  the  solid  territory  of  tlie  opposing  state, 
on  which  see  People  v.  Cent  R.  of  N.  J.  48  Barb.  478.  I 
forego  this  discussion  for  the  reason  that  the  question  is  not 
here  presented.  It  is  ruled  in  the  opinion,  with  my  entire 
concurrence,  that  the  placing  of  the  net  in  the  waters  of  this 
lake  gave  it  none  of  the  characteristics  of  such  fixture ;  that  it 
no  more  became  a  part  of  the  land  of  Wisconsin  than  would 
a  boat  because  anchored  to  the  bottom,  which  was  the  case 
presented  in  Welsh  v.  State,  126  Ind.  71,  25  N.  E.  883. 

A  suggestion  was  made  in  argument  that,  by  recognizing 

the  law  of  Minnesota  as  a  justification  to  her  officer,  we 
Vol.  117  —  16 
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should'  in  effect  be  enforcing  her  criminal  laws,  whidii,  con- 
fessedly, no  other  sovereignty  can  do.  Wisconsin  v.  Pelican 
Ins.  Co.  127  U.  S.  265,  8  Sup.  Ct  1370.  Such  argument 
embodies  a  fallacy.  It  would  not  be  enforcing  the  criminal 
laws  of  Minnesota  to  merely  recognize  that  they  constitute  a 
defense  to  her  officers  when  acting  under  them  within  her  ju- 
risdiction. The  argument,  if  sound,  would  make  every 
sheriff  liable  in  trespass  for  every  arrest  whenever  personal 
jurisdiction  over  him  could  be  acquired  in  any  other  state, 
for  he  must  admit  the  trespass,  and  could  not  invoke  the  law 
of  his  official  residence  and  action  as  a  defense. 

To  summarize  my  view:  This  state,  having  decided  that 
its  concurrent  jurisdiction  enables  it  to  define  and  punish  a 
crime  upon  boundary  waters  but  in  the  territorial  limits  of 
Minnesota,  cannot  deny  to  that  state  the  same  right  upon 
those  waters. 


Feancisco,  Respondent,  vs.  Hatch,  imp..  Appellant 

February  BJ^—^arch  21, 190S. 

Action,  tort  or  contract  f  Changing  cause  of  action  fit  trial, 

1.  A  complaint  setting  forth  the  making  of  a  contract  for  the  sale 

of  land  hy  plaintiff  to  one  of  the  defendants  through  the  agency 
of  the  other,  and  then  alleging  conspiracy,  fraud,  and  conceal- 
ment on  the  part  of  the  defendants  with  respect  to  the  pay- 
ment for  the  land,  whereby  they  defrauded  and  cheated  plaint- 
iff out  of  the  sum  of  $2,000,  for  which  sum  Judgment  Is  de- 
manded against  both  defendants,  Is  held  to  state  a  cause  of 
action  In  tort,  and  not  one  upon  contract  for  the  recovery  of  a 
balance  of  the  purchase  price  of  the  land. 

2.  An  action  In  tort  cannot  be  changed  upon  the  trial  to  an  action 

upon  contract,  against  the  defendant's  objection. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  R.  G.  Siebeckeb,  Circuit  Judge.    Reversed. 

This  is  an  action  at  law  for  the  recovery  of  damages  in  the 
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sum  of  $2,000.  The  complaint  alleges,  in  substance,  that 
for  a  long  time  prior  to  January  8,  1900,  the  defendant 
owned  a  farm  of  seventy-five  acres  of  land  in  Sauk  county, 
Wisconsin,  a  description  of  the  same  being  given;  that  in 
December,  1900,  he  employed  the  defendant  L.  C.  Hitch- 
cock, an  attorney  and  real  estate  agent,  for  the  purpose  of 
finding  a  purchaser  for  the  said  farm,  and  that  in  pursuance 
of  said  employment  Hitchcock  claimed  to  have  found  a  pur- 
chaser for  the  same  in  the  person  of  the  defendant  Hatch; 
that  about  January  1,  1900,  the  plaintiff  and  Hatch  met,  and 
it  was  agreed  between  them  that  Hatch  should  purchase  said 
farm  for  the  sum  of  $3,600,  and  that  in  payment  Hatch 
should  assume  a  mortgage  upon  the  farm  amounting  to  $995, 
should  assign  to  the  plaintiff  a  certain  note  and  mortgage 
executed  by  one  Southard  and  wife  in  the  sum  of  $940,  and 
should  pay  in  cash  the  sum  of  $1,565.  The  complaint  then 
proceeds  as  foUows: 

"Plaintiff  further  alleges  that  on  or  about  ihe  8th  day  of 
January  last  he  met  the  said  defendant  at  the  office  of  the 
said  L.  C.  Hitchcock,  at  the  city  of  Baraboo,  for  the  purpose 
of  closing  up  said  deal,  and  that  he  turned  over  said  deed  to 
the  said  L.  C.  Hitchcock;  that  the  said  defendant  William 
H,  Hatch  was  present,  handed  to  the  said  Hitchcock  a  roll  of 
money  and  some  papers,  and  stated  that  he  would  have  to 
leave  at  once,  and  that  the  said  Hitchcock  would  conclude  the 
deal;  that  the  said  defendant  William  H,  Hatch  then  and 
there  expressly  agreed  that  if  the  amount  of  money  so  left 
with  said  Hitchcock  was  not  sufficient,  that  he  would  pay  the 
balance  due  to  this  plaintiff  upon  demand  thereafter;  that 
the  said  defendant  William  H.  Hatch  falsely  and  fraudu- 
lently represented  and  gave  the  said  plaintiff  to  understand 
and  made  him  believe  that  the  papers  so  turned  over  to  the 
said  Hitchcock  consisted  of  the  note  and  mortgage  heretofore 
referred  to  as  the  Southard  note  and  mortgage  of  $900,  and 
that  said  defendant  Hitchcock  then  and  there  fraudulently 
and  falsely  gave  the  said  plaintiff  to  understand  and  made 
him  believe  that  the  papers  he  so  received  consisted  of  the 
said  Southard  note  and  mortgage;  that  the  said  defendant 
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Hitchcock  paid  to  the  said  plaintiff  at  said  time  the  sum  of 
$595  in  cash ;  that  out  of  tiie  moneys  he  received  from  the 
said  Hatch  he  received  $100  as  and  for  his  commissions  and 
fees  for  services,  and  that  it  was  then  and  there  understood 
that  the  balance  of  money  due  was  to  be  paid  by  the  said 
William  H.  Hatch  thereafter  on  demand;  that  the  said  de- 
fendant Hitchcock  then  and  there  falsely  represented  and 
claimed  'that  he  had  to  retain  possession  of  the  papers  handed 
him  by  the  defendant  Hatch  for  the  purpose  of  having  put 
on  record  the  assignment  of  the  said  papers  from  said  Will- 
iam H.  Hatch  to  the  plaintiff. 

'^Plaintiff  further  alleges  that  after  the  conclusion  of  said 
deal,  for  the  first  time  he  learned  that  the  papers  so  turned 
over  by  the  said  Hatch  to  the  said  Hitchcock  for  the  plaintiff 
were  not  the  note  and  mortgage  of  the  said  J.  B.  Southard, 
but  consisted  of  two  notes  for  $639.90  each,  execxited  by  one 
Laura  S.  Gray,  bearing  date  the  28th  day  of  September, 
1891,  made  due  and  payable  on  or  before  one  year  after  the 
date  thereof,  which  said  notes  plaintiff  is  informed  and  ver- 
ily believes  are  outlawed,  and  that  they  are  worthless.  Plaint- 
iff further  alleges  that  he  never  agreed  to  and  never  did  ac^ 
cept  the  said  Gray  notes,  and  as  soon  as  he  learned  the  facts 
as  hereinbefore  stated  -he  immediately  demanded  of  the  said 
defendants  a  return  of  his  deed,  agreeing  to  pay  back  the  con- 
sideration received,  but  that  the  said  defendants,  and  each  of 
them,  have  refused  so  to  do ;  that  thereupon  this  plaintiff  de- 
manded of  the  said  defendants  the  balance  due  upon  said 
agreement,  but  that  the  said  defendants,  and  each  of  them, 
have  refused  to  pay  any  part  thereof. 

"Plaintiff  further  alleges  that  the  said  defendants  con- 
spired together  for  the  purpose  of  cheating,  defrauding,  and 
beating  this  plaintiff;  that  it  was  secretly  understood  and 
agreed  by  and  between  the  said  defendants  that  the  said 
Hitchcock  should  receive  of  the  defendant  Hatch  the  said 
Gray  notes  for  and  in  place  of  the  said  J.  B.  Southard  note 
and  mortgage ;  that  it  was  secretly  agreed  and  understood  by 
and  between  the  said  defendants  that  the  said  defendant 
Hitchcock  should  represent  falsely  and  fraudulently  to  the 
said  plaintiff  that  the  papers  so  turned  over  by  the  defendant 
Hatch  were  the  papers  which  the  said  plaintiff  agreed  to  take 
as  in  the  agreement  hereinbefore  specified.    Plaintiff  further 
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alleges,  on  information  and  belief,  that  the  said  defendants, 
by  their  said  conspiracy  and  by  their  false  and  fraudulent 
transactions,  did  beat,  defraud,  and  cheat  this  plaintiff  out 
of  the  sum  of  $2,000,  and  that  they  shared  in  the  gain  thus 
fraudulently  obtained. 

"Plaintiff  further  alleges  that  he  was  not  aware  of  the 
fraud  i)erpetrated  upon  him;  that  he  believed  statements 
made  to  him  by  said  defendants,  relied  upon  them,  and  acted 
upon  them,  and  believed  the  said  L.  C.  Hitchcock  to  be  a 
truthful  and  honest  lawyer,  and,  as  such,  would  protect  his 
interests  properly,  and  legally  advise  him  as  to  his  rights  in 
the  premises.  Plaintiff  further  alleges  that  the  transactions 
and  the  statements  of  the  said  defendants,  as  hereinbefore 
alleged,  with  reference  to  the  said  Soixthard  and  Gray  notes 
and  mortgages,  were  at  the  time  known  to  be  false  by  the  said 
defendants ;  that  they  were  so  falsely  and  fraudulently  made 
by  them  for  the  purpose  of  cheating  and  defrauding  this 
plaintiff;  that  the  said  plaintiff  has  received  nothing  for  his 
said  farm,  excepting  the  sum  of  $596,  and  that  the  said  de- 
fendants have  not,  nor  has  either  of  them,  paid  anything 
therefor  except  the  sum  of  $595,  besides  assuming  a  mortgage 
on  the  premises  of  $995 ;  that  by  reason  of  the  fraudulent 
acts  of  the  said  defendants  said  plaintiff  has  been  greatly 
damaged  in  the  sum  of  $2,000.'* 

Judgment  was  demanded  in  the  sum  of  $2,000,  with  costs. 

The  defendants  Hatch  and  Hitchcock  answered  separately, 
each  denying  all  allegations  of  conspiracy  and  fraud,  and  al- 
leging, in  substance,  that  the  plaintiff  agreed  to  accept  the 
Gray  mortgage  as  part  payment  for  the  farm. 

At  the  opening  of  the  trial,  counsel  for  the  appellant, 
Hatch,  objected  to  the  reception  of  any  evidence  under  the 
complaint  for  the  reason  that  the  action  was  one  in  tort,  and 
that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  On  this  objection  the  court  ruled  as  fol- 
lows: 

"The  allegations  of  the  complaint  constitute  the  basis  of 
an  action  upon  contract  for  the  recovery  of  the  balance  of  the 
unpaid  purchase  price.    It  can  therefore  not  be  an  action  ex 
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delicto.  The  issues  must  be  tried  in  view  of  this  construction, 
and  the  objection  of  defendant  Hatch  must  be  overruled.  To 
which  ruling  the  defendant  William  H.  Hatch  then  and  there 
duly  excepted." 

The  trial  of  the  action  thereupon  proceeded  on  the  basis  of 
its  being  an  action  upon  contract  for  the  recovery  of  unpaid 
purchase  money.  At  the  close  ot  the  evidence  the  action  was 
dismissed  as  to  the  defendant  Hitchcock  on  the  ground  that 
no  liability  on  his  part  had  been  shown,  and  was  submitted 
to  the  jury  as  to  the  claim  against  the  defendant  Hatch.  The 
court  charged  the  jury  in  substance  that  the  plaintiff's  claim 
was  that  Hatch  was  to  assume  the  mortgage  on  the  farm,  as- 
sign the  plaintiff  the  Southard  mortgage,  and  pay  the  balance 
of  the  purchase  price,  to  wit,  $3,500^  in  cash,  and  that  he  had 
attempted  to  deliver  the  Gray  notes  and  mortgage  to  the 
plaintiff  in  place  of  the  Southard  note  and  mortgage  and  cash ; 
that  the  defendant's  claim  was  that  he  (Haich)  was  to  as- 
sume the*  mortgage  on  the  farm,  pay  $700  in  cash,  and  assign 
to  the  plaintiff  the  Gray  notes  and  mortgage;  and  lliat  the 
question  was  what  the  terms  of  the  agreement  were,  and  that, 
if  the  plaintiff  was  entitled  to  recover,  he  should  recover  the 
balance  of  the  purchase  price  of  the  farm  after  deducting 
$995  and  the  $700  paid  in  cash.  The  jury  returned  a  verdict 
for  the  plaintiff,  and  set  his  damages  at  $1,997,  and  from 
judgment  thereon  the  defendant  Hatch  appeals. 

For  the  appellant  there  was  a  brief  by  B.  E.  Noyes,  and 
oral  argument  by  Rufus  B.  Smith, 

For  the  respondent  there  was  a  brief  by  E.  F.  Dithm^r  and 
Grotophorst,  Evans  &  Thomus,  and  oral  argument  by  E.  4- 
Evans,  H.  H.  Thomas,  and  E.  F.  Dithmar. 

WmsLow,  J.  We  think  it  clear  that  the  trial  judge  was 
mistaken  in  construing  the  complaint  as  stating,  or  attempt- 
ing to  state,  a  cause  of  action  upon  contract.  It  is  true  that 
the  making  of  a  contract  for  the  sale  of  land  is  first  alleged, 
but  these  allegations  are  plainly  inserted  for  the  simple  pur^ 
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• 
pose  of  showing  the  circumstances  out  of  which  the  alleged 
fraud  grew.  It  was  necessary  to  set  forth  the  contract  in 
order  to  make  clear  the  bearing  and  effect  of  the  subsequent 
fraudulent  acts  by  which  the  plaintiff  was  claimed  to  have 
been  defrauded  at  the  time  the  parties  came  together  to  com- 
plete the  transaction.  The  allegations  showing  the  making  of 
the  contract  were  entirely  relevant,  and  in  fact  necessary,  to 
a  cause  of  action  for  fraud,  while,  on  the  other  hand,  the  alle- 
gations of  conspiracy,  fraud,  and  concealment  were  entirely 
irrelevant  and  immaterial  if  the  action  was  simply  brought 
to  recover  unpaid  purchase  money. 

It  hardly  seems  necessary  to  consider  the  complaint  in  de- 
tail. The  allegations  of  conspiracy  and  fraud  resulting  in 
damage  are  too  plain  to  be  overlooked,  and  too  significant  to 
be  considered  as  merely  historical  or  incidental.  Again,  the 
fact  that  Hitchcock  was  made  a  party,  and  all  the  appropriate 
allegations  made  which  would  render  him  liable  for  damages 
as  a  joint  tort  feasor,  are  very  significant,  and  would  suffice 
to  turn  the  scale  even  in  a  case  where  the  construction  was 
really  doubtful.  He  is  not  a  proper  party  if  the  action  be  one 
upon  contract. 

The  action  being  one  in  tort^  the  conclusion  necessarily  fol- 
lows that  the  court  was  in  error  in  construing  it  as  an  action 
upon  contract  Having  brought  his  action  in  tort,  neither 
the  plaintiff  nor  the  court  could  change  it  into  an  action  upon 
contract  upon  the  trial  against  the  defendants'  objection. 
This  principle  is  well  settled  in  this  state. 

It  follows  that  the  trial  was  a  mistrial  from  start  to  finish. 
The  issues  between  the  parties  have  never  been  tried.  Under 
this  view  it  is  unnecessary  and  probably  improper  to  review 
the  other  rulings  complained  of.  Such  a  review  could  throw 
no  light  upon  the  questions  which  will  arise  upon  the  trial  of 
the  tort  charged. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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Klipsteiit,  Appellant,  vs.  Raschein,  Respondent 

February  tJ^r^March  21, 1909, ' 

Action^  tort  or  contract f  Pleading:  Liberal  construction:  Amend- 
ment:  Changing  form  of  action:  Sales:  Fraudulent  warranty: 
Instructions:  Evidence:  Conduct  of  trial  judge. 

1.  A  complaint  alleging  that,  during  negotiations  for  the  purchase 

of  a  horse  bj  plaintiff  from  defendant,  the  latter,  in  reply  to  a 
question  by  plaintiff,  represented  and  warranted  the  horse  to 
be  suitable  for  certain  work,  well  knowing  that  the  animal 
was  entirely  unfit  for  that  work;  that  plaintiff,  relying  upon 
such  assurance,  bought  the  horse;  and  that  plaintiff  was  dam- 
aged by  the  breach  of  warranty — is  held  to  state,  by  reasonable 
inference,  that  the  false  representation  was  made  with  intent 
to  induce  the  plaintiff  to  purchase,  and  hence  to  state  a  cause  of 
action  for  damages  for  a  fraudulent  warranty. 

2.  In  an  action  to  recover  damages  for  a  fraudulent  warranty  on 

sale  of  a  chattel,  leave  to  strike  out  the  allegations  showing 
fraud,  so  as  to  change  the  action  to  one  on  contract,  was  prop- 
erly denied. 

3.  An  instruction,  in  such  case,  as  to  what  would  constitute  a  war- 

ranty, leaving  out  the  element  of  fraud,  on  the  theory  that  the 
action  was  on  contract,  was  properly  refused. 

4.  An  Instruction  In  such  case,  that  plaintiff  was  bound  to  establish 

the  facts  constituting  fraud  "by  a  clear  preponderance  of  the 
evidence,"  Is  held  not  erroneous,  although  the  better  way  of 
stating  the  rule  is  that  such  facts  must  be  established  "by  clear 
and  satisfactory  evidence." 

5.  Error  assigned  because  the  trial  judge,  by  his  manner  while  in- 

structing the  jury,  prejudicially  impressed  them  against  the 
appellant,  is  not  available  on  appeal  In  the  absence  of  anything 
in  the  record  to  show  such  conduct^ 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  R.  G.  Siebecker,  Circuit  Judge.    Affirmed. 

For  a  complaint  plaintiff  stated,  in  effect,  that  during  nego- 
tiations had  by  him  with  defendant  respecting  the  purchase  of 
a  horse  he  asked  defendant  if  the  animal  was  suitable  for  farm 
work  and  would  work  well  in  hauling  heavy  loads,  to  which 
answer  was  made  in  the  affirmative  and  that  defendant  would 
warrant  the  horse  in  that  regard;  that  plaintiff  relied  upon 
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such  assurance  and  bon^t  the  horse  of  defendant,  paying  him 
therefor  $125 ;  that  the  animal  was  in  fact  a  balky  horse  and 
entirely  unfit  for  use  on  a  farm  or  for  hauling  heavy  loads ; 
that  defendant  well  knew  such  to  be  the  case  when  he  made 
the  representations  aforesaid;  that  upon  plaintiffs  discover- 
ing the  facts  in  regard  to  the  true  character  of  the  horse  he 
tendered  the  animal  back  to  defendant  and  demanded  a  re- 
turn of  his  money,  which  demand  was  refused,  and  that 
plaintiff  was  damaged  by  tlie  breach  of  warranty  alleged  in 
the  sum  of  $100,  for  which  he  asked  judgment  with  costs. 

Defendant  answered,  denying  the  allegations  of  the  com- 
plaint as  to  the  horse  being  balky  or  being  warranted  to  plaint- 
iff in  any  manner.  The  court  constnied  the  complaint  as  set- 
ting forth  a  cause  of  action  to  recover  damages  upon  a  fraud- 
ulent warranty.  During  the  trial  plaintiff  applied  for  leave 
to  strike  out  of  the  complaint  the  allegations  which  in  the 
judgment  of  the  court  gave  it  the  character  of  one  for  the  re- 
covery of  damages  for  actionable  fraud.  The  application  was 
denied.  The  case,  under  the  rulings  of  the  court,  against  ob- 
jections of  appellant's  counsel,  was  tried  and  submitted  to  the 
jury  as  an  action  sounding  in  tort  The  verdict  was  in  de- 
fendant's favor. 

For  the  appellant  there  was  a  brief  by  Grotophorst,  Evans 
£  Thomas,  and  oral  argument  hj  E.  A.  Evans  and  H,  H. 
Thomas. 

For  the  respondent  there  was  a  brief  by  Bashford,  Aylward 
£  Spensley,  and  oral  argument  by  /.  A.  Aylward. 

Marshall,  J.  The  first  proposition  to  be  considered  is 
that  the  court  erred  in  holding  that  the  cause  of  action  set 
forth  in  the  complaint  is  for  damages  for  a  fraudulent  war- 
ranty. It  is  conceded  that  the  making  of  false  representa- 
tions by  defendant  respecting  the  quality  of  the  horse,  with 
knowledge  of  their  falsity  on  his  part,  and  reliance  thereon 
by  plaintiff,  are  plainly  pleaded  in  the  complaint ;  but  it  is 
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said  that  in  addition  thereto  an  express  allegation  is  neces- 
sary to  the  effect  that  the  false  warranty  was  made  with  in- 
tent to  induce  the  plaintiff  to  purchase  the  horse  at  the  time 
of  the  negotiations,  in  order  to  make  out  a  complete  statement 
of  a  cause  of  action  sounding  in  tort.  We  cannot  agree  with 
that  view.  Under  our  liberal  rules  of  pleading  all  facts  which 
appear,  upon  reading  a  pleading,  by  reasonable  inference 
from  the  language  found  therein,  are  said  to  be  as  effectually 
stated  as  if  literally  expressed.  Sec.  2668,  Stats.  1898,  pro- 
vides that,  "In  the  construction  of  a  pleading  for  the  purpose 
of  determining  its  effect  its  allegations  shall  be  liberally  con- 
strued, with  a  view  to  substantial  justice  between  the  par- 
ties." "Every  reasonable  intendment  and  presumption  is  to 
be  made  in  favor  of  the  pleading."  That  valuable  aid  in  the 
administration  of  justice,  enabling  courts  to  ignore  technical- 
ities and  mere  matters  of  form  not  affecting  substantial  rights 
of  parties,  has  perhaps  not  always  been  applied  in  letter  and 
spirit.  Counsel  cite  to  our  attention  and  rely  upon  instances 
of  that.  However,  the  general  tren^  of  our  decisions,  it  is 
believed,  has  been  universally  in  the  direction  of  giving  full 
effect  to  the  rule*of  the  Code,  that  matters  essential  to  good 
pleading,  not  found  therein  by  words  taken  in  their  literal 
sense,  are  deemed  sufficiently  stated,  nevertheless,  if  they  may 
be  reasonably  presumed  to  exist  from  matters  which  are  ex- 
pressed. There  are  many  decisions  to  that  effect  which  might 
be  cited.  We  refer  to  but  a  few  of  them :  Morse  v.  Gilrruin, 
16  Wis.  504;  Flanders  v.  McVichar,  7  Wis.  373;  Horn  v. 
Ludington,  28  Wis.  81 ;  Merrill  v.  lilerrill,  63  Wis.  522,  10 
N.  W.  684;  Milhr  v.  Bayer,  94  Wis.  123,  68  N.  W.  869; 
South  Bend  C.  P.  Co.  v.  George  C.  Cribh  Co.  97  Wis.  230, 
72  N.  W.  749 ;  Kliefoth  v.  Northwestern  I.  Co.  98  Wis.  495, 
499,  74  N.  W.  356 ;  Zinc  C.  Co.  v.  First  Nat.  Bank,  103  Wis. 
125,  133,  79  N.  W.  229;  Valley  I.  W.  Mfg.  Co.  x.  Ooodrick, 
103  Wis.  436,  442,  78  N.  W.  1096.  It  does  not  need  discus- 
sion to  demonstrate  that  the  allegation  that  defendant  know- 
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ingly  falsely  represented  to  appellant  the  character  of  the 
horse  to  be  the  kind  of  an  animal  the  latter  desired  to  obtain, 
during  the  negotiations  between  the  parties  in  respect  to  the 
subject,  states,  by  reasonable  inference,  that  the  false  repre- 
sentations were  made  to  induce  just  what  occurred,  the  pur- 
chase of  the  horse  by  appellant 

It  is  claimed  the  court  erred  in  refusing  appellant's  appli- 
cation to  strike  out  of  the  complaint  the  allegations  showing 
that  defendant  falsely  represented  the  character  of  the  horse 
with  actual  or  constructive  knowledge  of  the  f  ajcts.  To  sus- 
tain that  cases  are  cited  where,  there  being  two  causes  of  ac- 
tion set  out  in  the  complaint^  one  sounding  in  tort  and  one  in 
contract,  and  there  being  no  demurrer  for  misjoinder  of 
causes  of  action,  it  was  held  proper  to  allow  a  recovery  upon 
one  of  them  and  to  permit  the  other  to  be  stricken  out  or  dis- 
regarded as  surplusage.  The  situation  is  different  here. 
True,  the  complaint  contains  all  the  allegations  necessary  to 
state  a  cause  of  action  on  contract,  but  no  such  cause  of  action 
was  in  fact  stated  or  attempted  to  be  stated.  What  appel- 
lant's counsel  desired  was  not  to  strike  out  one  cause  of  sjy 
^  tion  from  the  complaint  and  leave  another,  but  to  strike  out 
one  part  of  a  cause  of  action,  leaving  the  balance  to  stand  as 
setting  forth  a  cause  of  action  of  an  entirely  different  char- 
acter,— ^to  amend  the  complaint  by  changing  the  form  of  the 
action.  That  is  not  permissible.  The  limit  of  the  power  of 
the  court  to  allow  amendments  of  pleadings  will  be  found 
fully  discussed  in  Gates  v:  Paid,  ante,  p.  170,  94  2f.  W.  65. 
The  rule  stated  definitely  in  Carmichael  v.  Argard,  62  Wis. 
fi07,  609,  9  N.  W.  470,  and  Post  v.  Campbell,  110  Wis.  378, 
382,  85  K  W.  1032,  governs  the  subject 

Complaint  is  also  made  because  the  court  instructed  the 
jury  that  plaintiff,  in  order  to  recover,  was  bound  to  produce 
the  greater  weight  of  evidence  to  establish  the  facts  alleged 
constituting  fraud;  that  he  was  bound  to  establish  his  case 
**^y  a  clear  preponderance  of  the  evidence."     The  learned 
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circuit  judge  stated  in  detail  the  particular  facts  in  issue  nec- 
essary to  establish  the  fraud  charged,  and  then  said :  ^^If  the 
proof  fails  to  establish  any  of  these  material  facts  by  a  clear 
preponderance  of  the  evidence  then  the  plaintiff  cannot  re- 
cover." Cases  are  cited  to  our  attention  where  fraud  was  not 
involved,  nor  any  criminal  fault,  in  which  it  is  held  that  the 
true  rule  to  be  given  to  the  jury  is  that  the  plaintiff,  in  order 
to  recover,  must  establish  his  cause  of  action  by  a  prepon- 
derance of  the  evidence,  or  satisfy  the  jury  by  a  prepon- 
derance of  the  evidence.  But  it  should  not  be  overlooked 
that  a  somewhat  greater  degree  of  certainty  as  to  the  exist- 
ence of  facts  required  to  make  out  the  plaintiff's  case  is  neces- 
sary where  the  defendant  is  charged  with  fraud,  and  espe- 
cially where  the  charge  is  such  as,  if  true,  would  indicate  that 
he  committed  a  criminal  offense  of  some  character,  such  as 
that  of  obtaining  money  under  false  pretenses.  The  rule  laid 
down  in  Poerfner  v.  Poertner,  66  Wis.  644,  29  N.  W.  386, 
is  that  the  facts  constituting  culpable  liability  should  be  made 
out  by  the  "clear  and  satisfactory  preponderance  of  the  evi- 
dence." It  will  be  observed  that  the  language  complained  of 
is  so  near  that  used  by  this  court  in  that  case  as  to  suggest , 
that  the  learned  circuit  judge,  in  giving  the  instructions  com- 
plained of  here,  had  the  same  in  mind.  It  is  commonly  said 
in  cases  of  this  kind,  that  the  plaintiff  is  required  to  establish 
his  cause  of  action  by  clear  and  satisfactory  evidence.  Blaeser 
V,  Milwaukee  M.  M.  Ins.  Co.  37  Wis.  31 ;  F.  Dohmen  Co.  v. 
Niagara  F.  Ins.  Co.  96  Wis.  38,  52,  71  N.  W.  69*.  That  is  in 
accordance  with  the  rule  laid  down  in  the  text-books.  Jones, 
Evidence,  §  190.  It  justifies  the  charge  complained  of.  We 
can  see  no  substantial  difference  between  establishing  a  cause 
of  action  or  the  facts  constituting  a  cause  of  action  or  defense 
by  a  clear  preponderance  of  the  evidence  and  establishing  the 
same  by  the  greater  weight  of  evidence  or  establishing  the 
same  clearly  and  satisfactorily.  In  the  very  nature  of  things 
no  fact  can  be  established  to  a  reasonable  certainty,  the  cer- 
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tainty  required  in  any  civil  action,  by  less  than  a  preponder- 
ance of  the  evidence,  nor  established  with  such  certainty, 
clearly,  by  less  than'  a  clear  preponderance  of  the  evidence, 
the  dear  weight  of  evidence.  The  phrase  usually  employed 
in  instructing  juries,  and  the  one  that  has  been  most  fre- 
quently applied,  and  which  in  our  judgment  is  the  better  way 
of  stating  the  rule,  is  that  the  facts  constituting  the  fraud 
must  be  established  by  clear  and  satisfactory  evidence.  We 
are  inclined  to  favor  that  form  of  expression,  though  it  means 
substantially  the  same  as  the  one  used  by  the  trial  court. 

Error  is  assigned  because  the  trial  judge  reiterated  the  rule 
in  instructing  the  jury,  as  to  plaintiff  being  bound  to  estab- 
lish the  fraud  by  a  clear  preponderance  of  the  evidence  in 
order  to  entitle  him  to  recover,  and  because,  by  his  manner 
while  instructing  the  jury,  he  prejudicially  impressed  them 
against  the  defendant  We  have  no  way  of  seeing  from  here 
the  manner  of  the  trial  judge  in  instructing  the  jury,  and 
since  the  instruction  reiterated  was  proper  and  was  not  un- 
reasonably repeated,  we  cannot  hold  that  there  was  any  prej- 
udicial or  other  error  in  the  matter.  Doubtless  a  correct  rule 
of  law  in  a  case  may  be  given  to  a  jury,  accompanied  by  such 
manifestations  by  the  trial  judge  as  to  indicate  how  the  judi- 
cial mind  leans  in  respect  to  the  right  of  the  plaintiff  or  de- 
fendant; but  there  is  nothing  before  us  to  indicate  that  any 
such  thing  occurred  upon  the  trial  in  question. 

Appellant  assigns  error  because  the  court  refused  to  give 
this  instruction : 

"You  are  instructed  that  if  from  the  entire  conversation 
had  between  the  plaintiff  and  defendant  at  the  time  of  the 
sale  the  defendant  gave  the  plaintiff  to  understand  that  the 
horse  was  good  and  all  right  and  suitable  for  the  purpose  to 
which  plaintiff  would  reasonably  be  expected  to  put  the  horse, 
then  that  conversation  as  an  entirety  constitutes  the  war- 
ranty." 

The  charge  was  properly  refused  because  the  elements  re- 
ferred to  did  not  constitute  the  warranty  charged.     The  in- 
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struction  requested  left  out  the  element  necessary  to  oonsti- 
tute  the  fraudulent  warranty  set  up  in  the  complaint  The 
instruction  was  presented  to  the  court  upon  the  theory  that 
the  complaint  was  upon  contract  Our  decision  as  to  the 
character  of  the  pleading  in  effect  decided  that  the  instruction 
asked,  on  the  theory  that  the  cause  of  action  was  upon  con- 
tract instead  of  to  recover  for  deceit,  was  properly  rejected. 

Several  minor  matters  are  referred  to  in  the  briefs  of  coun- , 
sel  for  appellant  which  we  will  not  specially  refer  to.  All 
that  really  merit  attention  are  involved  in  the  questions  of 
whether  the  complaint  was  to  recover  on  contract  or  for  a 
tortious  wrong,  and  whether  the  rule  of  law  in  respect  to  the 
quantum  of  proof  required  to  entitle  plaintiff  to  recover,  was 
proper.  The  decision  upon  sucb  questions  renders  the  other 
matters  referred  to  in  apjpellant's  brief  immaterial 

By  the  Court. — The  judgment  is  affirmed 


SpELL^f AN,  Appellant,  vs.  Town  of  Calsdonia,  Respondent 

February  B4— March  21,  i90S. 

Totons:  Levees  to  protect  lands:  Failure  to  repair:  Liability . 

A  town  authorized  by  statute  to  construct  and  maintain  a  levee  for 
the  purpose  of  protecting  lands  from  overflow  bj  a  river  is  not 
liable  to  an  owner  of  such  lands  for  injuries  thereto  resulting 
from  negligence  in  maintaining  such  levee.  Barden  v.  Portage, 
79  Wis.  126,  distinguished. 

Appeal  from  an  order  of  the  circuit  court  for  Columbia 
county:  B.  F.  Dunwiddie,  Judge.    Affirmed. 

Appeal  from  order  sustaining  demurrer  to  the  complaint, 
alleging  following  material  facts: 

That  the  Wisconsin  river,  in  its  course  from  a  point  some 
fifteen  miles  above  the  cily  of  Portage,  runs  in  a  generally 
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southeasterly  or  nearly  easterly  direction  to  and  through  the 
city  of  Portage,  in  its  course  passing  through  the  town  of 
Caledonia,  in  Columbia  county,  which  lies  west  of  Portage, 
and  through  the  town  of  Fairfield,  in  Sauk  county,  which  lies 
northwest  of  Caledonia;  that  generally  the  southerly  bank  of 
said  river  is  low;  that  through  the  town  of  Caledonia,  and 
about  two  miles  south  of  the  Wisconsin  river,  runs  the  Bara- 
boo  river,  nearly  parallel  therewith,  and  forming  a  junction 
with  the  Wisconsin  river  about  two  miles  south  of  and  below 
the  city  of  Portage;  that  in  its  natural  state  at  high  water 
the  waters  of  the  Wisconsin  overflowed  its  low  southerly  bank 
in  Caledonia,  and  found  their  way  southward  into  the  Bara- 
boo  river,  which  was  at  a  lower  level,  and  thence  said  waters 
passed  onward  to  the  above-mentioned  junction  of  the  two 
rivers ;  that  plaintiff  is  the  owner  of  certain  described  lands 
in  the  town  of  Caledonia,  which  were  among  those  over  which 
overflowing  waters  sometimes  passed ;  that  under  and  in  pur- 
suance of  ch.  213,  Laws  of  1873,  which  authorized  the  con- 
struction of  a  levee  along  the  south  bank  of  the  Wisconsin 
river  by  the  town  of  Caledonia,  separately  or  in  connection 
with  the  city  of  Portage  and  town  of  Fairfield,  for  the  pur- 
pose of  reclaiming  the  lands  subject  to  overflow  in  times  of 
high  water  and  protecting  the  highways  from  overflow  and 
enabling  the  proper  authorities  to  keep  them  in  passable  con- 
dition at  all  seasons,  and  payment  of  the  expense  thereof  both 
out  of  general  taxes  and  by  special  assessment  of  one  third 
upon  the  specially  benefited  lands,  the  town  of  Caledonia 
did,  in  1886  and  1887,  construct  such  a  levee  along  the  south- 
erly bank  of  the  Wisconsin^  from  a  point  several  miles  above 
the  plaintiff's  lands,  past  and  adjoining  the  same,  to  a  point 
in  the  city  of  Portage  several  miles  below  them,  and  did  main- 
tain said  levee  up  to  the  time  complained  of  in  the  year  1900 ; 
that  in  June,  1900,  said  levee  became  weakened  and  oat  of 
repair  at  a  point  opposite  plaintiff's  premises,  to  which  fact 
plaintiff  called  the  attention  of  the  proper  authorities  of  the 
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defendant  town,  pointing  out  to  them  the  danger  of  its  de- 
struction in  high  water  and  damage  to  plaintiff's  property; 
that  said  defendant  town  wholly  failed  and  neglected  to  re- 
pair said  levee  or  take  any  steps  to  protect  the  plaintiff  from 
danger  thereby;  that  about  the  1st  of  October,  1900,  news 
came  of  high  water  on  the  upper  Wisconsin,  and  plaintiff 
again  notified  the  chairman  and  clerk  of  the  defendant  town 
and  overseer  of  highways,  and  requested  precautionary  steps 
to  be  taken  to  protect  the  levee  and  the  property  of  the  plaint- 
iff from  injury  by  reason  of  the  said  defects,  but  the  defend- 
ant wholly  failed  and  neglected  to  take  any  such  steps;  that 
about  the  9th  of  October  the  said  high  water  occurred  in  the 
part  of  the  Wisconsin  river  opposite  plaintiff's  lands,  and  by 
reason  of  the  carelessness  and  negligence  of  the  defendant  in 
failing  to  properly  construct  and  maintain  the  lev^ee  in  safe 
condition  and  in  neglecting  to  repair  the  same,  it  broke  at  a 
point  opposite  the  lands  of  the  plaintiff,  and  allowed  the  wa- 
ters of  the  river  to  flow  over  and  across  said  lands,  doing  them 
great  damage  by  reason  of  washing  and  of  the  deposit  of  river 
sand  and  debris  thereon.  Whereupon,  on  IsTovember  7th,  no- 
tice of  such  injuries,  and  of  claim  for  damages  thereby  caused, 
\vas  served  upon  the  town  clerk,  and  claim  was  presented  and 
heard  before  the  town  board  of  audit  at  its  regular  meeting 
in  April,  1901,  and,  such  claim  being  disallowed,  this  suit 
was  commenced  more  than  ten  days  thereafter,  praying  re- 
covery of  the  damages  caused  plaintiff's  lands  as  aforesaid  in 
the  sum  of  $2,271. 

The  defendant  demurred  on  Aree  grounds:  (1)  That  the 
court  has  no  jurisdiction  of  the  subject  of  the  action ;  (2)  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action ;  and  (3)  bar  of  the  cause  of  action  by  the  lim- 
tation  provided  by  sec.  4222,  Stats.  1898.  The  demurrer 
was  sustained  without  specification  of  the  grounds. 

For  the  appellant  there  was  a  brief  by  C.  C.  Wayland  and 
Daniel  H.  Orady,  and  oral  argument  by  Mr,  Orady.    The  de- 
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fendant  town,  having  closed  the  natural  channel  of  the  Wis- 
consin river,  preventing  the  overflow  from  passing  into  the 
Baraboo,  narrowing  the  main  channel  and  confining  the  in- 
creased volume  of  water  therein,  in  so  doing  is  bound  to  safely 
carry   the    water  by  the  lands  of  the  plaintiflF.      Barden  v. 
PoHage,  79  Wis.  126;  Schroeder  v.  Baraboo,  93  Wis.  100. 
Having  constructed  the  levee  under  legislative  act  and  exer- 
cising ownership  and  control  over  it,  tlie  town  is  under  the 
same  liability  for  its  negligence  in  constructing  and  failing 
to  maintain  the  same  as  a  municipal  corporation  or  an  indi- 
vidual.     20  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  1205;  28 
id.  (1st  ed.)  1047,  note  3;  29  id.  79;  Gk)uld,  Waters,  499; 
Philadelphia  v.  Scott,  81  Pa.  St  80;  24  Cent  L.  J.  123; 
Ballou  V.  State,  111  N".  Y.  496;  Elliott,  Mun.  Corp.  §§  344), 
341,  pp.  309,  311;  Neizer  v.  CrooTcston,  69  Minn.  244;  Sei- 
feH  V.  Brooklyn,  101  N.  Y.  136 ;  Miles  v.  Worcester,  154 
Mass.  511 ;  Harper  v.  Milwaukee,  30  Wis.  365 ;  Noonan  v. 
Albany,  79  N.  Y.  470 ;  16  Am.  &  Eng.  Ency.  of  Law,  1141 ; 
22  id.  (2d  ed.)  938;  Priewe  v.  Wis,  S.  L.  &  7.  Co.  93  Wis. 
547-551;  Galveston  v.  Posnainsky,  62  Tex.  118,  13  Am.  & 
Eng.  Corp.  Cas.  484;  Cain  v.  Syracuse,  95  N.  Y.  83;  Den- 
ver V.  Dunsmore,  7  Colo.  328 ;  Kunz  v.  Troy,  104  N.  Y.  344 ; 
Weightman  v.  Washington,  1  Black  (U.  S.)  39;  Weei  v, 
BrockpoH,  16  N.  Y.  161 ;  Nims  v.  Troy,  59  K  Y.  500-508 ; 
Rochester  W.  L.  Co.  v.  Rochester,  3  N.  Y.  463,  53  Am.  Dec. 
316;  Barton  v.  Syracuse,  36  IT.  Y.  54;  McCarthy  v.  Syra- 
cuse, 46  N.  Y.  194;  2  Dillon,  Mun.  Corp.  (4th  ed.)  §  1048, 
and  cases  cited;  Conrad  v.  Ithaca,  16  K  Y.  158,  163,  166; 
Lorillard  v.  Murvroe,  11  X.  Y.  392 ;  New  York  £  B.  S.  M.  & 
h  Co.  V.  Brooklyn,  71  N.  Y.  580;  Hardy  v,  Brooklyn,  90 
K  Y.  435 ;  ^eifert  v.  Brooklyn,  101  N.  Y.  136 ;  2  Wood, 
K^uisances,  §  752.    By  the  provision  of  ch.  213,  Laws  of  1873, 
there  is  expressly  enjoined  upon  the  defendant  town  the  duty 
of  maintaining  this  levee.     For  negligently  failing  to  dis- 
charge that  duty  the  town  is  liable,  and  has  assumed  the  same 
Vol  117  — 17 
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obligations  as  a  municipal  oorporation  or  an  individual  in 
this  regard.  Barden  v.  Portage,  79  Wis.  126 ;  19  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  610 ;  Hooh  v.  W.  &  N.  R.  R.  58  N.  R 
252 ;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Godman,  104  Ind.  492 ; 
15  Am.  &  Ency.  of  Law,  1150,  and  cases  cited,  note  4. 

W,  S.  Stroud  and  J,  H.  Rogers,  for  the  respondent,  argued, 
among  other  things,  that  where  there  is  no  statute  expressly 
providing  for  liability  on  the  part  of  a  town,  it  cannot  be  held 
liable  for  negligence  on  the  part  of  its  officers  in  failing  to 
keep  in  repair  a  construction  erected  for  the  public,  and  from 
which  it  receives  no  profit  or  advantage.  Stilling  v.  Thorp, 
54  Wis.  528 ;  Sowle  v.  Tomah,  81  Wis.  349 ;  Kelley  v.  Mil- 
waukee, 18  Wis.  83',  Hayes  v.  Oshkosh,  33  Wis.  314;  Schuliz 
V.  Milwaukee,  49  Wis.  254 ;  McLimans  %\  Lancaster,  63  Wis. 
596;  Morrison  v.  Eau  Claire,  115  Wis.  538,  92  N.  W.  280; 
Folk  V,  Milwaukee,  108  Wis.  359 ;  HUl  v.  Boston,  122  Mass. 
344;  Curran  v.  Boston,  151  Mass.  605 ;  Howard  v.  Worces- 
ter, 153  Mass.  426;  Tindley  v.  Salem,  137  Mass.  171,  176; 
Daniels  v,  Racine,  98  Wis.  649-651;  Collins  v.  Macon,  69 
Ga.  542-547;  20  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  1193. 
The  authorities  in  constructing  the  levee  were  not  acting  for 
and  on  behalf  of  the  towTi,  but  were  acting  as  public  or  gov- 
ernmental officers  or  agents  in  the  exercise  of  police  power; 
in  the  exercise  of  which  the  town  as  a  municipality  has  no 
concern  and  for  which  it  is  not  liable.  State  ex  rel.  Gordon  v. 
McNay,  90  Wis.  104;  Williams  v.  Yorkville,  59  Wis.  119; 
Smith  V.  Gould,  59  Wis.  631;  Smith  v.  Gould,  61  Wis.  31; 
Hayes  v.  Oshkosh,  33  Wis.  314;  Schultz  v.  Milwaukee,  49 
Wis.  254 ;  Kuehn  v.  Milwaukee,  92  Wis.  263 ;  Little  v.  Madi- 
son, 49  Wis.  605 ;  Pettingell  v.  Chelsea,  161  Mass.  368. 

Dodge,  J.  The  complaint  discloses  that  cL  213,  Laws  of 
1873,  if  valid,  imposed  upon  the  town  of  Caledonia  power 
and  authority  to  construct  and  maintain  a  levee  for  the  pur- 
}^oFie,  amongst  others,  of  protecting  lands,  including  those  of 
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the  plaintifP;  from  overflow  by  the  waters  of  the  Wisconsin 
river.  If  this  power  or  duty  could  be  imposed  upon  the  town 
at  all,  that  could  be  only  because  it  may  be  considered  within 
a  legitimate  governmental  purpose.  Hence  the  town,  in  ex- 
ercising the  power  thus  conferred,  if  the  law  was  valid  at  all, 
was  exercising  a  function  of  government,  addressed  toward 
the  plaintiff  and  his  lands  in  a  governmental  respect,  namely, 
by  supplying  to  him  certain  protection.  The  charge  is  that 
he  suffers  by  neglect  in  the  performance  of  that  authority. 
The  logical  result  of  nonliability  seems  to  follow  irresistibly 
in  the  light  of  principles  very  recently  reiterated  by  this 
court.  Folk  V.  Milwaukee,  108  Wis.  359,  84  N.  W.  420; 
Morrison  v.  Eau  Claire,  115  Wis.  538,  92  X.  W.  280;  Hill 
V.  Boston,  122  Mass.  344.  If  it  be  conceded  that  it  is  a  legiti- 
mate governmental  function  to  protect  the  lands  of  plaintiff 
and  others  against  the  overflowing  waters  of  the  adjoining 
river,  the  municipality  which,  by  authority  of  law,  attempts 
to  execute  that  function,  cannot  be  liable  to  one  toward  whom 
it  is  addressed  for  injuries  resulting  from  negligence  therein. 
It  is  this  circumstance — ^that  the  governmental  act  of  build- 
ing these  levees  was  addressed  to  the  plaintiff's  lands — ^which 
distinguishes  the  situation  from  many  of  the  illustrative 
cases  cited  or  suggested  by  appellant;  such,  for  example,  as 
n^lect  to  retain  waters  of  a  canal  within  its  banks.  If  the 
governmental  act  and  purpose  were  the  maintenance  of  a 
canal  as  a  waterway,  or  to  conduct  water  for  distribution 
through  waterworks,  such  act  would  not  be  addressed  toward 
the  lando's^Tiers  adjoining  the  canal.  Toward  them  the  atti- 
tude of  the  mimicipality  maintaining  the  canal  would  be  that 
of  an  adjoining  proprietor,  bound  as  any  individual  to  re- 
spond in  damages  for  its  negligence,  as  pointed  out  in  Mor- 
rison V.  Eau  Claire,  supra.  The  case  of  Barden  v.  Portage, 
79  Wis.  126,  48  N.  W.  210,  upon  which  appellant  largely 
rests  the  present  action,  is  distinguishable  on  precisely  the 
same  grounds.    In  that  case  Barden's  lands,  where  the  waters 
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of  the  river  were  turned  onto  them,  were  beyond  the  limits 
of  those  which  the  city  had  undertaken  to  protect  The  dam- 
age did  not  result  from  defective  construction  or  negligent 
maintenanoe  of  the  levee,  but  from  the  fact  that  the  city,  in 
attempting  to  protect  certain  lands,  changed  the  course  of  the 
river  so  that  it  overflowed  other  lands,  toward  which  the  city 
was  exercising  no  governmental  or  protective  function,  but 
was  merely  an  upper  riparian  owner;  hence  was  subject  to 
the  liabilities  of  that  relationship. 

The  complaint  therefore  negatives  any  liability  of  defend- 
ant to  the  plaintiff  for  the  damages  suffered  by  the  latter,  and 
the  demurrer  was  properly  sustained  on  the  ground  of  inade- 
quacy of  facts  alleged  to  constitute  a  cause  of  action. 

By  the  Court. — Order  appealed  from  is  affirmed. 


U.  S.  Geant  Univebsity,  Appell^t,  vs.  Behtlbt,  Execu- 
tor, Respondent 

February  25— March  21,  1909. 

Contracts:    Endotoment    of    profeaaorahip:    Conditiona    precedent: 
"Namin(^*  chair  in  univeraity:  Failure  of  conaideration. 

A  proposition  or  promise  to  endow  a  professorship  in  a  university 
was  contained  in  a  writing  as  follows:  "The  Rev.  John  Bean 
chair  and  Carolina  Fruit  scholarship  in  Q.  university,  said 
chair  to  be  named  and  said  scholarship  to  be  awarded  at  once 
on  condition  of  donor  paying  |1,000  in  cash  or  real  estate  and 
providing  by  will  for  payment,  at  decease  of  donor,  of  |5,000. 
And  after"  certain  sums  for  benevolent  purposes  stated, 
"amounts  shall  be  applied  to  the  Rev.  John  Bean  chair  until  the 
total  contributed  by  donor  shall  reach  |10,000."  The  donor 
made  a  will  accordingly  and  conveyed  real  estate  to  the  uni- 
versity to  the  amount  of  |1,000.  The  trustees  of  the  university 
formally  accepted  the  gift  and  formally  named  a  chair  or  pro- 
fessorship the  "Rev.  John  Bean  Chair,"  but  made  the  actual  es- 
tablishment of  such  professorship  to  depend  upon  the  raising 
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of  additional  funds  for  its  endowment,  and  in  fact  there  neyer 
existed  any  such  professorship  except  in  name.  The  donor 
afterwards  revoked  said  will.  Held,  that  there  had  been  no 
compliance  with  the  condition  of  the  donor's  promise,  and  such 
promise  therefore  never  became  a  binding  contract. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  G.  Slebeckek,  Circuit  Judge.    Affirmed. 

In  1887  an  educational  corporation  known  as  the  Grant 
Memorial  University  was  located  at  Athens,  Tenn.,  where  it 
conducted  an  institution  of  learning.  In  March  of  that  year 
one  J.  J.  Garvin  visited  Mrs.  Caroline  0.  Fruit  at  her  home 
in  Baraboo,  Wisconsin^  and  there  solicited  her  to  aid  in  es- 
tablishing a  chair  of  practical  theology  in  said  institution, 
with  the  result  that  she  signed  a  paper  which  was  in  the 
words  and  figures  following: 

"The  Eev.  John  Bean  chair  and  Carolina  Fruit  scholar- 
ship in  Grant  Memorial  University  at  Athens,  Tenn.,  said 
chair  to  be  named  and  said  scholarship  to  be  awarded  at 
once  on  condition  of  donor  paying  one  thousand  dollars 
($1,000.00)  in  cash  or  real  estate,  and  providing  by  will  for 
the  payment^  at  decease  of  donor,  of  five  thousand  dollars 
($5,000.00).  And  after  the  following  named  benevolences  of 
the  M.  E,  church  have  received  as  follows : 

The  Church  Extension  Society. $500  00 

The  Foreign  Missionary  Society. 500  00 

And  the  Freedmen's  Aid  Society 500  00 

jVnd  the  Home  Missionary  Society 500  00 

"Provided  that  the  last  two  amounts  be  applied  as  directed 
by  the  regents  of  the  U.  S.  Grant  Memorial  University. 
After  which  amounts  shall  be  applied  to  the  Rev.  John  Bean 
chair  until  the  total  contributed  by  donor  shall  reach  $10,000. 
Provided  further  that  all  property  of  donor  unspecified  as 
otherwise  applied  as  bequeathed  shall  be  the  property  of 
Grant  Memorial  University,  after  decease  of  donor. 

"J.  J.  Garvin,  General  Solicitor. 
"Carolina  C.  B.  Fruit,  Donor." 

After  signing  such  paper  Mrs.  Fruit  made  a  will  in  con- 
formity thereto  and  conveyed  real  estate  to  such  corporation 
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to  the  amount  of  $1,000,  and  gave  a  copy  of  the  will  and  such 
paper  to  said  Garvin  for  presentation  to  said  corporation  for 
its  acceptance.  At  a  meeting  of  the  trustees  of  such  corpora- 
tion competent  to  act  in  the  matter  a  resolution  was  adopted 
as  follows : 

'^Resolved,  that  we  hereby  record  our  grateful  acceptance 
of  the  *Wiir  of  Mrs.  Carolina  B.  Fruit,  secured  and  pre- 
sented by  Prof.  J.  J.  Garvin,  providing  for  the  payment  of 
ten  thousand  dollars  to  Grant  Memorial  University  at  the 
time  of  the  deoease  of  the  donor  and  also  for  placing  in  the 
hands  of  said  board  $1,000  to  be  distributed  by  them  as  per 
said  will. 

"Resolved,  that  we  hereby  comply  with  the  conditions  of 
the  aforesaid  ^Will'  by  naming  a  chair  in  the  theological  de- 
partment of  said  university  to  be  known  as  the  Rev.  John 
Bean  Chair  or  ^professorship.' 

''Resolved,  that  we  will  have  said  name  properly  engraved 
on  a  marble  tablet  in  said  university  and  spread  these  resolu- 
tions on  the  journal  of  said  institution,  with  the  name  of  the 
donor." 

At  or  about  the  time  of  such  adoption  and  in  effect  as  part 
of  the  said  pretended  acceptance  of  Mrs.  Fruit's  proposition 
referred  to,  an  agreement  was  made  between  the  corporation 
and  said  Garvin,  worded  as  follows: 

"This  agreement  made  and  entered  into  this  28th  day  of 
April,  1887,  by  and  between  the  trustees  of  Grant  Memorial 
University  of  the  state  of  Tennessee,  and  J.  J.  Gkrvin^  pro- 
fessor in  the  school  of  theology  in  said  university,  witnesseth : 
That  the  said  J.  J.  Garvin  is  appointed  and  invested  with 
full  authority  as  financial  agent  and  general  solicitor  of  en- 
dowment funds  for  the  said  G.  M.  university. 

"Said  funds  subscribed  and  collected  are  to  be  used  for  the 
endowment  of  a  professorship  in  the  school  of  theology  in 
said  university. 

"It  is  further  agreed  that  the  said  J.  J.  Garvin  shall  re- 
ceive twenty  (20)  per  cent  of  all  donations  secured  by  him 
as  commission.  This  commission  may  be  taken  from  cash 
donations  when  collected.     If  the  donation  is  in  real  estate 
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or  other  property,  the  said  J.  J.  Garvin  by  agreement  of  all 
parties  concerned  as  to  values,  may  take  his  commission  for 
cash  donations  secured  by  him ;  otherwise  the  said  J.  J.  Gar- 
vin shall  have  one  fifth  interest  in  said  property. 

"In  case  the  commission  is  taken  in  lands  or  other  prop- 
erty the  board  of  trustees  shall  deliver  to  said  J.  J.  Garvin  a 
deed  for  one  fifth  of  said  property  or  land ;  said  one-fifth  in- 
terest to  be  either  divided  or  undivided  as  said  Garvin  shall 
desire. 

"It  is  further  agreed  that  all  donations  for  permanent  en- 
dowment secured  by  said  J.  J.  Garvin  shall  be  for  the  endow- 
ment of  a  chair  or  professorship  in  the  school  of  theolo^  in 
said  university.  And  it  is  further  agreed  that  said  endowment 
shall  remain  intact,  and  only  the  interest  or  income  be  used 
to  support  said  professorship. 

"And  it  is  further  agreed  that  said  J.  J.  Garvin  shall  hold 
said  professorship  and  receive  the  income  from  said  endow- 
ment as  soon  as  it  shall  become  available  as  his  salary,  as  long 
as  he  may  remain  a  professor  in  said  university.  It  is  fur- 
ther agreed  by  and  between  the  aforesaid  parties  that  the  said 
J.  J.  Garvin  shall  be  the  agent  of  the  board  of  trustees  in  the 
management  of  the  endowment  secured  by  him,  and  in  selling 
or  investing  said  funds  he  shall  consult  the  board  of  trustees. 
It  is  further  agreed  that  until  the  full  amount  of  twenty-five 
thousand  ($25,000.00)  dollars  has  been  raised,  and  the  inter- 
est or  income  made  available,  the  said  J.  J.  Garvin  may  col- 
lect funds  for  his  support  to  the  amount  of  $1,500 — includ- 
ing the  income  from  endowment  already  secured." 

The  corporation,  in  passing  the  resolution  aforesaid,  did 
not  purpose  doing  more  than  to  formally  name  a  chair  or 
professorship  in  the  university  the  "Rev.  John  Bean  Chair." 
leaving  the  question  of  whether  the  professorship  should  be 
established  for  practical  purposes  in  the  institution  to  de- 
pend on  success  by  said  Garvin  in  accumulating  the  fund  of 
$25,000  with  which  to  endow  the  chair.  Mrs.  Fruit  was 
never  informed  of  the  condition  precedent  to  the  Rev.  John 
Bean  chair  being  supplied  by  an  occupant  with  active  duties 
to  perform  in  the  said  institution.     Said  Garvin  never  ob- 
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tained  any  substantial  additions  to  the  fund  pledged  by  Mrs. 
Fruit,  and  hence  there  never  has  existed  any  such  professor^ 
ship  in  the  institution  conducted  by  said  corporation  as  that 
called  for  by  Mrs.  Fruit's  donation,  except  in  name. 

Shortly  before  her  death  Mrs.  Fruit  made  a  new  will,  in 
which,  in  the  usual  form,  she  revoked  her  former  \vilL  After 
her  death  said  last  will  was  duly  established  in  the  probate 
court  for  Sauk,  county,  Wisconsin.  Thereafter  the  U.  S, 
Grant  University,  i'  corporation,  and  the  successor  of  the 
U.  S.  Grant  Memorial  University,  filed  a  claim  against  the 
estate  of  Mrs.  Fruit  for  the  amount  of  her  donation  afore- 
said. Such  proceedings  were  had  respecting  such  claim  that 
the  judgment  of  the  county  court  in  the  matter  was  carried 
for  review  to  the  circuit  court  for  Sauk  county,  Wisconsin, 
where  a  trial  was  had,  resulting  in  a  decision,  as  to  the  facts, 
in  accordance  with  the  foregoing,  specific  findings  being  filed 
embodying  the  same,  and  other  facts  disclosed  by  the  evi- 
dence, including  the  following:  The  name  of  the  Grant  Me- 
morial University  was  changed  to  the  U.  8.  Grant  University 
subsequent  to  the  adoption  of  the  pretended  acceptance  of 
Mrs.  Fruit's  proposition  to  the  .corporation  to  establish  a 
chair  of  practical  theology  in  its  institution,  and  its  location 
was  changed  from  Athens  to  Chattanooga,  all  without  her 
knowledge  or  consent.  The  money  provided  by  her  for  a 
scholarship  was  never  devoted  to  that  purpose.  In  ax3Cord- 
ance  with  the  understanding  between  the  corporation  and 
said  J.  J.  Garvin,  he  was  permitted  to  retain  the  whole  thereof 
and  to  appropriate  twenty  per  cent  of  it  to  his  own  use.  Not 
only  was  no  scholarship  such  as  that  called  for  by  Mrs.  Fruit's 
donation  actually  established  in  the  university,  but  according 
to  the  rules  and  regulations  of  the  corporation  none  can  be 
established.  By  reason  of  the  agreement  between  Garvin  and 
the  corporation  whereby  he  was  entitled  to  a  portion  of  the 
donation  secured  from  Mrs.  Fi-uit  upon  the  same  being  real- 
ized by  the  corporation,  he  is  an  interested  party  in  this 
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cause.  No  consideration  was  in  fact  paid  or  given  by  the  cor- 
poration to  Mrs.  Fruit  for  her  promised  donation. 

Upon  such  facts  the  court  concluded,  among  other  things, 
that  there  was  practically  an  entire  failure  upon  the  part  of 
the  U.  S.  Grant  Memorial  University  and  its  successor,  the 
claimant,  to  accept  and  carry  out  the  conditions  of  Mrs. 
Fruit's  donation  so  as  to  make  her  promise  in  regard  to  the 
matter  binding  on  her  estate;  that  not  only  were  the  condi- 
tions of  the  donation  never  complied  with,  but  the  proceed- 
ings in  regard  to  the  matter  were  such  as  to  indicate  a  de- 
termination never  to  comply  therewith.  Upon  that  and 
nmnerous  other  legal  conclusions  specified  by  the  trial  court 
it  was  determined  that  the  plaintiff  had  no  cause  of  action, 
and  its  claim  was  accordingly  dismissed  with  costs.  From 
the  judgment  entered  in  accordance  with  the  decision  of  the 
court  this  appeal  was  taken. 

For  the  appellant  there  were  briefs  by  Tenneys,  Hall  & 
Swansen,  attorneys,  and  Sanborn  &  Sanborn,  of  counsel,  and 
oral  argument  hj  A.  L,  Sanborn  and  8,  T.  Swansen. 

For  the  respondent  there  was  a  brief  by  F.  R.  Bentley  and 
Grotophorst,  Evans  &  Thomas,  and  oral  argument  by  Mr, 
Bentley  and  Mr.  H.  H.  Thomas. 

Mabshai.l,  J.  It  is  considered  that  the  judgment  ren- 
dered in  this  case  must  be  affirmed,  if  for  no  other  reason,  be- 
cause the  condition  upon  which  Mrs.  Fruit  promised  to  endow 
a  professorship  in  the  U.  S.  Grant  Memorial  University  has 
not  been  complied  with.  The  sole  consideration  contem- 
plated for  such  promise  was  performance  by  the  corporation 
of  such  condition.  Total  failure  on  its  part  respecting  such 
performance  leaves  such  promise  without  any  consideration 
to  support  it  A  careful  reading  of  the  evidence  found  in  the 
record,  after  giving  due  weight  to  that  which  the  court  re- 
jected— ^waiving  for  that  purpose  the  question  of  whether  the 
ruling  in  respect  to  such  evidence  was  proper  or  not — fails  to 
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satisfy  us  that  the  findings  of  fact,  to  the  effect  that  the  donee 
never  accepted  ^ivs.  Fruit's  promise  to  endow  a  chair  of  prac- 
tical theology  in  its  university  by  an  unconditional  executed 
promise  to  establish  such  chair  as  the  donor  understood 
was  to  be  done  as  a  condition  precedent  to  her  being  bound 
by  her  promise,  are  contrary  to  the  clear  preponderance  of 
the  evidence.  We  must  give  to  the  language  of  the  writing 
which  Mrs.  Fruit  signed  and  transmitted  to  the  donee  a  rea- 
sonable construction.  The  words  "said  chair  to  be  named 
.  .  .  at  once  on  condition/'  etc.,  were  doubtless  intended 
to  require  more  than  merely  going  through  the  empty  cere- 
mony of  giving  the  name  "Rev.  John  Bean"  to  a  professor- 
ship. The  idea  in  the  mind  of  Mrs.  Fruit  in  all  reasonable 
probability  was  that  her  promised  donation  should  secure 
either  the  immediate  naming  of  a  chair  or  professorship  al- 
ready existing,  or  the  establishment  of  a  professorship  at 
once  and  naming  the  same,  filled  or  to  be  filled  by  a  person 
having  active  duties  of  an  educational  character  to  perform 
in  the  donee's  college  of  theology.  If  Garvin,  who  obtained 
Mrs.  Fruit's  promise,  was  at  the  time  thereof  acting  in  good 
faith,  he  must  have  been  of  the  same  mind.  The  idea  can- 
not be  seriously  indulged  in  that  the  parties  to  the  transae- 
tibn  contemplated  that  Mrs.  Fruit  was  to  donate  $10,000  to 
the  corporation  for  the  empty  honor  of  having  a  vacant  pro- 
fessorship in  the  theological  school  called  the  "Rev.  John 
Bean"  chair,  or  to  have  her  promised  bounty  remain  useless 
as  regards  practical  work  in  the  university  till  the  donee 
should  be  able  to  accumulate  a  fund  by  additional  donations 
large  enough,  in  its  judgment,  to  compensate  a  person  for  oc- 
cupying the^  chair  and  performing  the  duties  incident  thereto ; 
much  less  that  one  fifth  of  the  money  contributed  by  her  was 
to  be  diverted  to  the  private  use  of  Garvin.  There  does  not 
seem  to  be  any  reasonable  construction  of  the  words  "said 
chair  to  be  named  .  .  .at  once  on  condition,"  etc.,  other 
tlian  that  they  at  least  called  for  the  performance  by  the 
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donee  of  such  acts  as  would  speedily  establish  in  the  donee's 
college  of  theology  an  active  professorship  called  the  "Rev- 
erend John  Bean"  chair.  That  was  not  done.  It  is  evident 
that  the  donee,  either  in  good  faith  or  bad  faith,  acted  upon 
the  theory  that  the  condition  of  Mrs.  Fruit's  promise  re- 
quired it  only  to  confer  the  name  "Rev.  John  Bean"  on  a  pro- 
fessorship in  the  theological  department  in  the  university, 
regardless  of  whether  the  chair  should  ever  be  established  for 
any  practical  purpose  or  not;  that  it  was  competent  for  tlie 
corporation  to  use  the  endowment  fund  in  any  way  it  might 
see  fit,  so  long  as  the  empty  honor  was  bestowed  of  naming  a 
professorship  the  ^Tlev.  John  Bean  Chair,"  regardless  of 
whether  it  was  then  or  ever  should  be  established  for  prac- 
tical purposes.  Mrs.  Fruit's  scheme  seems  unmistakable. 
The  view  that  it  contemplated  the  mere  empty  honor  of  the 
naming  of  an  empty  chair  to  remain  unoccupied  is  so  absurd 
that  we  must  conclude  thdt  she  never  intended  to  donate 
$10,000  or  any  other  sum  for  any  such  purpose,  and  that  if 
her  donee  acted  upon  the  assumption  that  she  did,  it  did  not 
act  in  good  faith.  As  we  look  at  the  matter  the  donee  has 
wholly  failed  to  comply  with  the  condition  affixed  by  Mrs. 
Fruit  to  her  promise,  and  hence  that  such  promise  never 
ripened  into  a  binding  contract. 
By  the  Court. — The  judgment  is  affirmed. 


117         267 
117        3296 


Griswold,  Appellant,  vs.  Nichols,  Respondent 

February  25^March  21,  190S. 

Fraudulent  conveyances:  Payment  of  firm  deM  with  part7tership 
property:  Creditors  of  individual  partner:  Instructions:  Evi- 
dence: Presumptions, 

1.  A  transfer  of  partnership  property  to  a  creditor  in  payment  of  a 
firm  debt  is  not  fraudulent  as  against  creditors  of  an  individual 
partner,  if  the  property  so  transferred  did  not  exceed  in  value 
the  amount  of  the  debt. 
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2.  Where,  in  repleyin  for  property  which  had  been  seized  on  execu- 

tion against  his  son,  plaintiff  claimed  that  the  property  had 
been  owned,  and  transferred  to  him,  by  a  firm  of  which  his  son 
was  a  member  and  by  the  son's  partner  in  payment  of  a  firm 
debt,  it  was  error  to  instruct  the  Jury  tliat  plaintiff  claimed  that 
he  had  acquired  the  property  by  purchase  from  his  son. 

3.  Proof  of  payment  of  full  and  adequate  consideration  overcomes 

the  presumption  of  fraud  arising  under  sec.  2310,  Stats.  1898, 
with  respect  to  a  sale  of  chattels  not  followed  by  change  of 
possession. 

4.  Giving  credit  upon  an  existing  hona  fide  indebtedness  is  tanta- 

mount to  the  payment  of  new  and  full  consideration. 

Appeal  frcgn  a  judgment  of  the  circuit  court  for  Sauk 
county :  R.  G.  Siebeckbe,  Circuit  Judge.    Reversed. 

Action  for  replevin  for  certain  bar  furniture  and  two  horses 
seized  by  the  defendant,  as  sheriff^  by  virtue  of  an  execution 
against  one  Luther  Griswold,  Jr.,  son  of  the  plaintiff.  Plaintr 
iff  was  shown  to  have  loaned  money  to  his  son,  to  be  used  by 
the  latter  and  a  partner  in  establishing  a  saloon  business  in 
Chicago.  It  was  claimed  that  the  property  in  question  be- 
longed, the  bar  fixtures  to  that  firm,  and  the  horses  to  the 
partner,  Weigel,  and  was  delivered  by  such  owners  to  the 
plaintiff  by  shipment  from  Chicago  to  him  at  Baraboo,  in 
part  payment  of  that  indebtedness.  It  appears  that  the  goods 
were  shipped  from  Chicago  to  "L.  Griswold,"  and  were  ac- 
companied from  Chicago  by  the  son,  taken  by  him  from  the 
railroad,  the  bar  fixtures  stored  in  a  warehouse,  and  the  horses 
put  in  plaintiff's  bam ;  the  son  thereafter  stopping  with  his 
father.  It  was  claimed  on  the  part  of  the  defense  that  the 
goods  had  belonged  to  the  son,  and  that  there  had  been  no  de- 
livery or  change  of  possession;  hence  that,  if  any  transfer 
was  made  from  him  to  the  plaintiff,  it  was  fraudulent  and 
void  as  against  his  creditors.  The  case  was  tried  by  a  jury, 
and  verdict  returned  in  favor  of  the  defendant,  and  judgment 
rendered  thereon  for  the  possession  of  the  goods  and  nominal 
damages,  after  overruling  a  motion  on  the  minutes  for  a  new 
trial.    From  such  judgment  the  plaintiff  appeals. 
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Daniel  Buggies,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Bentley  A  Kelley, 
and  oral  argument  by  F.  JS.  Bentley. 

Dodge,  J.  The  evidence  in  this  case  established  without 
dispute  the  existence  of  an  indebtedness  of  the  son  individ- 
ually, and  of  the  partnership  composed  of  himself  and  Wei- 
gel,  to  the  plaintiff,  in  an  amount  greater  than  the  stipulated 
value  of  the  property  involved.  The  direct  testimony  was  all 
to  the  effect  that  at  the  time  of  shipment  from  Chicago  that 
property  belonged  part  to  the  firm  and  part  to  Weigel,  and 
none  to  Griswold,  Jr.  The  only  evidence  to  overcome  such 
proof  of  ownership  was  certain  alleged  declarations  of  the 
latter  to  the  effect  that  he  owned  such  property.  Whether 
the  circumstances  were  such  as  to  render  those  declarations 
admissible  in  evidence,  as  being  made  in  plaintiff's  hearing 
or  while  witness  was  in  possession,  and,  if  so,  whether  they 
were  sufficient  to  put  in  issue  the  otherwise  clear  proof  of 
other  ownership,  are  debatable  questions,  which,  though 
raised  by  assignments  of  error,  we  shall  not  deem  it  necessary 
to  decide,  as  they  may  well  be  presented  differently  upon  an- 
other trial.  It  suffices  for  the  consideration  of  other  questions 
to  note  that  there  was  evidence  that  the  alleged  transfer  to 
the  plaintiff  of  this  property  was  not  from  the  son,  but  was 
from  his  partner  and  their  firm. 

The  first  error  assigned  is  upon  the  refusal  of  the  court  to 
instruct  the  jury,  upon  request: 

"If  you  find  that  the  fixtures  were  partnership  property, 
and  were  transferred  to  L.  Griswold,  Sr.,  to  pay  a  partner- 
ship debt,  there  can  be  no  fraud  in  such  transfer,  as  against 
the  creditors  of  L.  Griswold,  Jr.,  if  the  fixtures  transferred 
are  of  less  value  than  the  amount  of  the  debt." 

Nothing  equivalent  and  nothing  to  suggest  the  idea  was 
embodied  in  the  charge,  nor  is  there  any  good  reason  sug- 
gested by  respondent  why  that  instruction  was  not  given. 
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Surely,  if  the  son  did  not  own  the  property,  its  transfer  to  the 
plaintiff  could  not  work  any  fraud  upon  the  son's  creditors. 
"He  could  not  have  defrauded  his  own  creditors  by  wrong- 
fully disposing  of  some  other  person's  property."  Campbell 
V,  Jackson,  80  Wis.  48,  49  X.  W.  121.  By  the  refusal  of  this 
instruction  was  withheld  from  the  jury  one  of  the  important 
issues  litigated,  the  resolution  of  which  in  plaintiff's  favor 
would  have  entitled  him  to  judgment    Its  refusal  was  error. 

2.  The  next  assignment  of  error  is  in  analogy  to  that  last 
considered.  The  court,  in  instructing  the  jury  as  to  the  is- 
sues, informed  them  that  plaintiff  claimed  the  property  was 
his  and  had  been  by  him  acquired  by  purchase  from  his  son ; 
that  the  consideration  paid  for  the  property  was  the  sum  due 
him  from  said  son  and  his  partner  as  a  loan  he  had  made 
them  theretofore;  and  that  the  property  had  been  delivered 
by  his  son  to  him.  This  was  a  direct  perversion  of  the  plaint- 
iff's claim  that  the  property  was  sold  to  him,  not  by  his  son, 
but  by  the  partnership  and  by  the  partner,  Weigel,  and  that 
it  had  been  delivered  to  the  plaintiff  by  s^ich  partner.  Thus 
again  the  court  obscured  and  practically  took  from  the  jury 
the  q\iestion  of  whether  the  source  of  the  father's  title  was  the 
son,  against  whom  the  defendant  sheriff  had  the  execution, 
or  some  one  else — clearly  prejudicial,  and  therefore  errone- 
ous. 

3.  Error  is  also  assigned  upon  further  instruction  as  fol- 
lows : 

"If  you  find  that  .  .  .  the  son,  as  owner  of  the  prop- 
erty in  question,  made  sale  of  the  property  in  question  to  the 
plaintiff,  his  father,  for  the  purpose  of  paying  the  debt  re- 
ferred to,  but  that  the  goods  and  horses  were  not  delivered  and 
no  actual  and  continued  change  of  possession  thereof  on  the 
part  of  the  plaintiff  followed  delivery,  then  such  sale  is  pre- 
sumed to  be  fraudulent  and  void  as  against  the  creditors  of 
L.  Griswold,  Jr." 

The  effect  of  this  instruction  is  that,  although  the  property 
was  conveyed  and  received  for  the  purpose  of  paying  a  bona 
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fide  debt,  nevertheless  there  is  a  presumption  that  it  was 
fraudulent,  unless  the  complete  change  of  possession  required 
by  sec.  2310,  Stats.  1898,  took  place.    The  mere  statement  of 
the  effect  of  this  instruction  suffices  to  point  the  error  em- 
bodied in  it    The  statute  provides  that  if  a  sale  is  made,  and 
possession  does  not  change,  presumption  of  fraud  against  cred- 
itors arises,  and  the  burden  is  upon  the  purchaser  to  overcome 
that  presumption  by  proof;  but,  as  this  court  has  repeatedly 
held,  when  he  proves  that  he  paid  full  and  adequate  consid- 
eration therefor,  he  effectively  disproves  the  fraud,  prima 
facie,  and  shifts  the  burden  back  upon  him  who  asserts  it. 
Norwegian  Plow  Co.  v.  Hanthom,  71  Wis.   529,  537,  37 
N.  W.  825 ;  CooJc  v.  Van  Home,  76  Wis.  520,  526,  44  N.  W. 
767 ;  Densmore  C.  Co.  v.  Shong,  98  Wis.  380,  385,  74  K  W. 
114.     Giving  credit  upon  an  existing  bona  fide  indebtedness 
is  tantamount  to  the  payment  of  new  and  full  consideration. 
Oleason  v.  Day,  9  Wis.  498.     The  instruction  burdened  the 
plaintiff  with  this  adverse  presumption,  although  the  jury 
should  find  established  the  facts  of  such  full  and  adequate 
consideration.    This,  also,  was  error. 

Other  portions  of  the  charge  embodied  this  same  idea, 
namely,  that  the  burden  rested  on  plaintiff  to  prove  both  the 
valuable  consideration  and  a  change  of  possession,  or,  in  lieu 
of  the  latter,  absence  of  fraud.  They  need  not  be  quoted  or 
discussed,  however.  That  the  idea  itself  is  erroneous  will,  of 
course,  prevent  their  repetition. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
for  new  trial. 
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In  be  Albiston's  Estate. 

February  25— March  21,  1903. 

Wills:  Oonatruction:  Equitahle  conversion:  Vested  estates, 

A  will  gave  all  the  testator's  property  to  his  wife  for  life  and  di- 
rected that  after  her  death  all  the  property  be  divided  into  two 
equal  parts,  one  part  to  go  to  the  brothers  and  sisters  of  the 
wife,  share  and  share  alike.  "If  any  of  her  said  brothers  or 
sisters  have  died  or  shall  die  before  my  said  wife,  the  share 
which  would  have  gone  to  him  or  her  shall  be  equally  divided 
between  his  or  her  children."  A  brother  of  the  wife  survived 
the  testator,  but  died  testate  before  the  wife,  leaving  no  de- 
scendants.   Held: 

(1)  It  being  impossible  to  carry  out  the  directions  of  the 
will  except  upon  the  basis  of  a  conversion  of  the  entire  estate 
into  money  or  its  equivalent  after  the  death  of  the  wife,  the 
will  must  be  treated  as  bequeathing  personal  property,  and  sec. 
2037,  Stats.  1898,  relating  to  future  estates  in  land,  has  no  ap- 
plication. 

(2)  No  estate  vested  absolutely  In  the  beneficiaries  other 
than  the  wife  until  the  close  of  her  life  estate,  and  hence  the 
share  that  would  have  gone  to  her  brother  had  he  survived  her 
did  not  pass  by  his  will.  Smith  v,  Smith,  116  Wis.  570,  criti- 
cised and  distinguished. 

Cassoday,  C.  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Columbia 
county:  E.  G.  Siebecker,  Circuit  Judge.    Reversed. 

This  is  an  appeal  from  a  judgment  construing  a  will. 
Thomas  Albiston,  a  resident  of  Columbia  county,  Wisconsin, 
died  in  August,  1890,  possessed  of  considerable  real  and  per- 
sonal property  of  various  descriptions,  and  leaving  a  will, 
which  was  afterwards  duly  probated,  the  matetial  parts  of 
which  are  as  follows : 

''First.  After  payment  of  my  just  debts,  if  any,  and  fu- 
neral expenses,  I  give,  devise  and  bequeath  to  my  beloved 
wife,  Matilda  Albiston,  all  my  property  and  estate  of  every 
kind  and  description  for  and  during  the  term  of  her  natural 
life,  and  I  direct  that  as  to  my  house,  household  furniture 
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— 

and  such  other  things  as  can  reasonably  be  used  by  her  in  the 
condition  in  which  I  have  them,  that  they  be  kept  and  used 
by  her  in  that  condition  as  near  as  may  be. 

''Second.  After  the  death  of  my  said  wife  Matilda,  I  will 
and  direct  that  all  my  property  and  estate  of  every  kind  be 
divided  into  two  equal  parts ;  one  part  or  one  half  of  my  said 
estate  I  give,  devise  and  bequeath  to  the  brothers  and  sisters 
of  my  said  wife  Matilda  Albiston,  share  and  share  alike ;  if 
any  of  her  said  brothers  or  sisters  have  died  or  shall  die  before 
my  said  wife,  the  share  which  would  have  gone  to  him  or  her 
shall  be  equally  divided  between  his  or  her  children,  share 
and  share  alike.  The  other  onehalf  of  my  said  estate  I  give, 
devise  and  bequeath  to  my  half  brother  Noah  Albiston  of 
England  and  my  half  sister  Alice  Kind  of  England,  share 
and  share  alike,  and  if  either  of  them  die  before  my  said  wife, 
leaving  no  lawful  issue,  the  survivor  of  them  shall  take  the 
share  which  the  other  if  living  would  have  taken,  and  the 
child  or  children  of  either  of  them  shall  take  the  share  the 
parent  would  have  taken  if  living." 

It  appeared  that  the  testator  was  about  seventy  years  of  age 
at  the  time  of  his  death,  and  that  his  wife,  Matilda,  survived 
him,  they  never  having  had  any  children ;  that  his  brother  and 
sister  named  in  the  wiU,  Noah  Albiston  and  Alice  Kind,  sur- 
vived him,  both  having  children  and  grandchildren  at  the 
time  of  the  testator's  death ;  that  the  widow,  Matilda,  at  the 
same  time  had  four  sisters  and  one  brother  living,  all  of  them 
having  children  except  the  brother  Alfred ;  that  Matilda  lived 
until  November,  1901,  and  that  her  sisters  and  brother  Al- 
fred all  died  before  her,  and  all  left  children  except  Alfred, 
who  left  no  descendants,  but  died  testate,  leaving  a  widow; 
that  Noah  Albiston  died  in  1891,  leaving  descendants  living; 
and  that  Alice  Kind  is  still  living.  Upon  these  facts  the  cir- 
cuit court  held  that  AKred  Stephenson,  the  brother  of  Ma- 
tilda, and  his  sisters,  took  vested  estates  at  the  death  of  the 
testator,  and  hence  that  Alfred's  share  passed  under  his  will. 
From  this  holding  the  executors  of  Thomas  Albiston's  will 
appeal 

Voi^  117  —  18 
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For  the  appellants  there  was  a  brief  by  Andrews  &  Palmer, 
attorneys,  and  Burr  TF.  Jones,  of  counsel,  and  oral  argument 
by  H,  E,  Andrews  and  Mr.  Jones, 

For  the  respondents  there  was  a  brief  by  J.  H,  Rogers,  at- 
torney for  estate  of  Alfred  Stephenson ;  a  brief  by  S.  H.  Wat- 
son and  H.  W.  Chynoweth,  attorneys  for  respondents  Job  and 
Melvin  Padley  and  the  widow  of  Alfred  Stephenson ;  and  oral 
argument  by  Mr.  Rogers  and  Mr.  Chynoweth. 

The  following  opinion  was  filed  Mareh  21,  1903 : 

WiNSLOw,  J.  The  question  presented  is  simply  one  of  con- 
struction of  a  wilL  While  adjudicated  cases  are  sometimes 
helpful  upon  such  a  question,  still  the  guiding  principle  must 
'  always  be  to  ascertain  and  enforee  the  intent  of  the  testator 
as  gathered  from  the  particular  will  to  be  construed.  It  is 
plain  from  the  terms  of  the  will  before  us  thjit  it  must  be 
treated  as  bequeathing  personal  property.  While  there  are 
no  words  directly  authorizing  the  executors  to  sell  real  estate, 
the  directions  of  the  will  cannot  be  carried  out  except  upon 
the  basis  of  the  conversion  of  the  entire  estate  into  money  or 
its  equivalent  after  the  death  of  his  wife.  In  no  other  way 
would  it  be  feasible  or  possible  to  divide  the  estate  into  "two 
equal  parts/'  and  give  one  part  to  one  set  of  beneficiaries  and- 
tbe  other  to  another  set  Becker  v.  Chester,  115  Wis.  90,  91 
N.  W.  87.  It  results  from  this  that  sec.  2037,  Stats.  1898, 
concerning  future  estates  in  land,  cannot  be  considered  as 
having  any  bearing  upon  the  construction. 

It  is  first  to  be  noted  concerning  the  present  will  that  there 
are  no  words  which  can  be  construed  as  words  of  present  de- 
vise or  bequest  except  the  words  relating  to  the  life  estate  of 
the  wife.  As  to  all  other  beneficiaries  the  words  are  "After 
the  death  of  my  said  wife  Matilda  I  will  and  direct  that  all 
my  property  and  estate  of  every  kind  be  divided  into  two 
equal  parts;  one  part  or  one  half  of  my  estate  I  give,"  etCw 
While  this  consideration,  standing  alone,  is  by  no  means  con- 
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trolling,  especially  if  inconsistent  with  other  clauses  in  the 
will,  it  is  certainly  significant,  and  tends  to  justify  the  con- 
clusion that  no  estate  was  to  vest  absolutely  in  the  benefici- 
aries until  the  close  of  the  life  estate. 

Passing  on,  however,  we  find  words  still  more  significant. 
After  providing  for  the  gift  of  one  of  the  parts  to  the  brothers 
and  sisters  of  his  wife,  he  says,  "If  any  of  her  said  brothers 
or  sisters  have  died  or  shall  die  before  my  said  wife,  the  share 
which  would  have  gone  to  him  or  her  shall  be  equally  divided 
between  his  or  her  children,  share  and  share  alike."  The  will 
was  evidently  drawn  with  care,  and  advisedly ;  its  phrases  are 
lawyer-like,  and  exclude  the  assumption  that  any  words  were 
used  without  due  consideration  of  their  meaning.  The  phrase, 
"tlie  share  which  would  have  gone  to  him  or  her,"  can  hardly 
be  misunderstood.  It  clearly  means  "would  have  gone  at  the 
death  of  the  wife."  If  such  be  its  meaning,  it  clearly  indi- 
cates that  the  testator's  idea  was  that  the  time  when  the  be- 
quest was  to  "go"  or  become  effective  was  at  the  death  of  his 
wife,  and  not  before.  If  such  be  its  meaning,  then  it  is  clear 
that  the  testator  intended  that  the  beneficiaries  are  to  be  de- 
termined not  at  the  time  of  his  death,  but  at  the  time  of  the 
death  of  the  life  tenant.  It  was  perfectly  competent  for  the 
testator  to  make  such  a  provision.  If  he  had  said  that  after 
the  death  of  his  wife  one  half  of  the  estate  was  to  be  divided 
among  the  brothers  and  sisters  of  his  wife  then  living,  there 
would  be  no  doubt  of  the  validity  of  the  direction,  nor  any 
question  of  its  effect  2  Underbill,  Wills,  §  865.  The  words 
actually  used  by  the  testator  seem  to  us  to  point  practically 
with  equal  certainty  to  the  conclusion  that  the  bequests  were 
not  expected  to  absolutely  vest  in  the  beneficiaries  until  the 
close  of  the  life  estate,  as  the  words  above  suggested.  We  can 
but  regard  them  as  controllii:^g. 

The  principle  that  in  doubtful  cases  the  law  leans  in  favor 
of  an  absolute,  rather  than  a  defeasible,  estate,  and  of  a  vested, 
rather  than  a  contingent,  interest,  is  well  understood  and  fre- 
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quently  applied;  but  it  does  not  apply  when  the  language  of 
the  will  clearly  shows  a  different  purpose  by  the  testator  and 
that  purpose  be  capable  of  legal  fulfilment.  The  principle 
above  referred  to  was  applied  in  the  case  of  Smith  v.  Smith, 
116  Wis.  670,  93  N.  W.  452,  and  this  case  is  relied  upon  to 
some  extent  by  the  respondents.  Examination  of  the  will  in 
that  case,  however,  shows  that  there  were  no  words  there 
of  similar  import  to  the  words  which  we  consider  control- 
ling in  the  present  case.  It  ought  to  be  said  that  it  seems 
clear  that  there  was  an  error  in  that  case  in  referring  to 
sec.  2037,  Stats.  1898,  as  in  any  way  having  a  bearing 
thereon.  That  case,  like  the  present,  was  clearly  a  case  of 
equitable  conversion,  and  hence  the  bequests  were  bequests 
of  personalty.  However,  the  decision  was  based  principally 
upon  the  language  and  apparent  intent  of  the  will,  -aad  it 
seems  fully  supported  without  any  reference  to  the  statute. 

The  cases  of  Scott  v.  West,  63  Wis.  529,  24  N.  W.  161,  25 
N.  W.  18,  and  Patton  v.  Ludington,  103  Wis.  629,  79  N.  W. 
1073,  were  much  relied  upon  by  the  respondents  as  sustaining 
the  judgment  in  this  case.  Upon  the  view  we  have  taken  of 
the  meaning  of  the  phrase  "share  which  would  have  gone"  in 
the  will  before  us,  it  does  not  seem  necessary  to  discuss  the 
cases  referred  to.  It  does  not  appear  that  the  principles  de- 
cided in  those  cases  are  in  any  respect  at  variance  with  the 
decision  here. 

By  the  CouH.—ThsLt  part  of  the  judgment  appealed  from 
is  reversed,  and  the  action  is  remanded  with  directions  to 
modify  the  judgment  in  accordance  with  this  opinion. 

The  following  opinion  was  filed  April  7,  1903 : 

Cassodat,  C.  J.  I  am  compelled  to  dissent  in  this  case. 
In  my  judgment,  the  clause  of  the  will  in  question,  immedi- 
ately upon  the  testator's  death,  vested  the  undivided  one-half 
of  the  testator's  estate  in  the  brothers  and  sisters  of  his  widow, 
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share  and  share  alike,  subject  only  to  the  payment  of  debts 
and  expenses  and  the  life  estate  of  the  widow,  and  subject  to 
the  contingency  that,  in  case  any  of  them  died  before  the 
widow,  leaving  issue,  his  or  her  share  should  go  to  such  issue. 
In  my  opinion,  such  a  construction  is  required  by  the  repeated 
adjudications  of  this  court,  as  well  as  the  great  weight  of  au- 
thority in  this  country  and  England.    Scott  v.  West,  63  Wis. 
533,  563-573,  593-595,  24  N.  W.  161,  25  K  W.  18;  Baker 
V.  Estate  of  McLeod,  79  Wis.  534,  541-545,  48  X.  W.  657 
Burnham  v.  Burnkam,  79  Wis.  557,  566,  567,  48  N.  W.  661 
Patton  V.  Ludmgton,  103  Wis.  629,  646-650,  79  N.  W.  1073 
SmUh  V.  Smith,  116  Wis.  570,  93  N.  W.  452.    In  the  first  of 
the  cases  here  cited  the  important  clause  of  the  will  construed 
read  as  follows : 

''Fourth.  After  the  death  of  my  said  daughters,  Mary  and 
Kate,  I  give,  devise  and  bequeath  all  the  residue  and  remain- 
der of  my  property,  real  and  personal,  to  my  surviving  grand- 
children, and  to  the  legal  issue  of  any  deceased  grandchild  or 
grandchildren,  by  way  of  representation  of  such  deceased 
grandchild  or  grandchildren,  and  to  their  heirs  and  assigns, 
forever,  in  equal  parts."    63  Wis.  533. 

And  the  court  held  that : 

"(7)  The  words  'after  the  death  of  my  daughters,*  in  said 
fourth  clause,  refer  to  the  time  when  the  survivors  designated 
will  come  into  complete  enjoyment  and  possession  of  the  resi- 
due of  the  estate,  and  not  to  the  time  when  the  gift  takes  effect 
in  point  of  right 

"(8)  By  that  clause,  therefore,  each  grandchild  living  at 
the  death  of  the  testator  took  at  once,  and  each  after-bom 
grandchild  takes  at  its  birth,  a  vested  remainder  in  a  frac- 
tional share  of  the  realty,  and  a  corresponding  vested  inter- 
est in  the  personal  property, — such  remainder  opening  to  let 
in  after-bom  grandchildren  and  the  issue  of  deceased  grand- 
children by  way  of  representation,  and  being  liable  to  be  di- 
vested as  to  any  grandchild  dying  without  issue;  and  such 
interest  in  the  personalty  being  liable  to  be  divested  in  like 
manner  and  to  be  diminished  by  future  births."  63  Wis.  531, 
24  N.  W.  161,  25  N.  W.  18. 
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Among  the  numerous  cases^  English  and  American,  cited 
in  support  of  such  construction,  is  MgArthur  v.  Scott,  113 
U.  S.  340,  378,  5  Sup.  Ct.  652,  660,  where  Mr.  Justice  Geay, 
speaking  for  the  court,  said : 

"For  many  reasons,  not  the  least  of  which  are  that  testators 
usually  have  in  mind  the  actual  enjoyment,  rather  than  the 
technical  ownership,  of  their  property,  and  that  sound  policy 
as  well  as  practical  convenience  requires  that  titles  should  be 
vested  at  the  earliest  period,  it  has  long  been  a  settled  rule  of 
construction  in  the  courts  of  England  and  America  that  esr 
tates,  legal  or  equitable,  given  by  will,  should  always  be  re- 
garded as  vesting  immediately,  unless  the  testator  has  by  very 
clear  words  manifested  an  intention  that  they  should  be  con- 
tingent upon  a  future  event." 

But  it  is  unnecessary  to  rej^eat  what  has  been  so  often  stated 
in  the  cases  cited.  The  language  of  the  will  in  the  recent  case 
oi  Becker  v.  Chester,  115  Wis.  90,  91  N.  W.  87,  is  so  different 
from  the  will  in  the  case  at  bar  as  to  be,  in  my  opinion,  clearly 
distinguishable. 


Pabb  and  another,  Eespondents,  vs.  NoBTHBBir  Elbotbioai. 
Manufactubinq  CoMPAmr,  Appellant 

FeJMTuary  Z5— March  21,  1903. 

Contracts:  Authority  of  agent:  Burden  of  proof:  Apparent  authority: 
Court  and  jury:  Evidence:  Bales:  Approval:  ''Batisfaction*'  of 
vendee:  Conditional  acceptance. 

1.  In  an  action  on  a  contract  made  with  defendant's  alleged  agent, 

the  burden  is  upon  the  plaintiff  to  prove,  not  only  the  fact  of 
■  agency,  but  also  that  the  agent's  authority  was  sufficiently  ex- 
tensive to  authorize  him  to  bind  defendant  by  the  contract 
which  he  assumed  to  make. 

2.  The  fact  that  a  person  was  superintendent  of  the  shop  of  a  manu- 

facturing corporation  is  not  sufficient  of  itself,  without  proof 
of  custom  or  usage,  to  Justify  a  holding,  as  matter  of  law,  that 
he  had  apparent  authority  to  purchase  or  oontract  for  the 
manufacture  of  important  machinery  to  be  used  in  the  shop. 
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3.  Whether  a  shop  superintendent  had  such  apparent  authority  in 

a  particular  case  by  reason  of  the  way  In  which  the  business 
of  the  corporation  was  conducted,  is  a  question  for  the  Jury, 
unless  all  the  facts  are  undisputed  and  the  inferences  of  fact 
therefrom  are  such  that  but  one  conclusion  can  be  reached. 

4.  Where,  in  an  action  on  a  contract  made  with  defendant's  agent, 

plaintiffs  Introduced  evidence  of  circumstances  from  which 
they  claimed  the  conclusion  should  be  drawn  that  defendant's 
officers  either  did  know  or  should  have  known  of  the  agent's 
acts,  defendant  was  entitled  to  prove  what  the  agent's  powers 
actually  were  and  that  its  officers  had  no  knowledge  of  the  con- 
tract with  plaintiffs. 

5.  l^ere  by  the  terms  of  an  order  for  a  machine  it  is  to  be  subject 

to  the  approval  of  the  person  ordering  and  not  to  be  accepted 
unless  it  operates  satisfactorily,  it  need  not  be  accepted  if  he  is 
really  and  in  good  faith  dissatisfied  with  its  operation,  even 
though  it  might  be  shown  that  it  in  fact  did  good  work. 

6.  Upon  receipt  of  plaintiffs'  bill  for  a  machine  made  for  defendant, 

the  latter  claimed  that  by  the  terms  of  the  order  for  the  ma- 
chine the  cost  was  not  to  exceed  a  smaller  sum,  and  stated 
that  a  bill  for  that  sum.  If  presented,  would  be  paid.  Held,  a 
conditional  acceptance,  only,  of  the  machine,  of  no  effect  if 
plaintiffs  failed  to  comply  with  the  condition. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:    R.  G.  Siebeckeb^  Circuit  Judge.    Reversed. 

This  is  an  action  on  contract  to  recover  the  purchase  price 
of  a  piece  of  madiinery  known  as  a  "gang  die/'  constructed 
by  the  plaintiffs  for  use  in  the  defendant's  shop.  The  com- 
plaint alleges  that  the  plaintiffs  constructed  the  die  at  the  de- 
fendant's request,  at  the  agreed  price  of  forty  cents  per  hour 
for  the  labor  put  thereon,  and  a  reasonable  compensation  for 
the  material  used  therein,  amounting  in  all  to  $278.14.  The 
answer  denied  the  material  allegations  of  the  complaint. 

It  appeared  upon  the  trial,  without  dispute,  that  in  Novem- 
ber, 1900,  the  plaintiffs  were  copartners  operating  a  machine 
shop  in  Madison,  and  that  the  defendant  was  a  corporation 
manufacturing  electrical  machinery  in  the  same  city,  and  that 
one  Duncan  was  superintendent  of  this  shop.  The  plaintiffs' 
evidence  tended  to  show  that  early  in  November,  1900,  the 
plaintiff  Parr  was  called  to  the  defendant's  shop  by  Duncan, 
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who  told  him  that  he  wanted  him  to  figure  on  a  gang  die  for 
use  in  the  defendant's  shop ;  that  Parr  looked  over  the  ma- 
chine which  had  been  in  use  at  the  shop,  and  that  Duncan 
then  asked  the  price  of  a  new  machine  such  as  was  wanted, 
and  Parr  told  him  he  conld  fix -no  price,  but  would  do  the 
work  for  forty  cents  an  hour,  and  that  Duncan  desired  him 
to  make  a  plan  of  the  machine ;  that  Parr  thereafter  made  a 
plan  and  showed  it  to  Duncan,  and  Duncan  approved  it  and 
again  wished  to  know  the  cost,  and  Parr  again  told  him  that 
he  could  not  fix  the  price  but  would  work  for  forty  cents  an 
hour  thereon,  and  that  Duncan  told  him  to  go  ahead ;  that  the 
understanding  was  that  the  machine  was  to  operate  satisfac- 
torily ;  that  the  plaintiffs  immediately  ordered  some  steel  and 
other  necessary  materials  for  the  machine;  that  some  days 
afterwards  the  plaintiffs  received  from  the  defendant  the  fol- 
lowing written  order : 

"Madison,  Wis.,  ll-5-'00.  No.  6648. 

"Ford  &  Parr,  City. 

"M.  A.  Please  furnish  N9rthern  Electrical  Mfg,  Co.,  at 
Madison,  Wis.,  via  C.  &  N.  W.  Ry.,  the  following  materials 
at  the  prices  herein  named : 

"One  gang  die  as  per  our  drawing  No.  e2195  herewith. 
Price  to  be  40  cts.  per  hour,  total  cost  not  to  exceed  $100.00. 

"Die  to  be  subject  to  our  approval  and  not  to  be  accepted 
unless  it  operates  satisfactorily. 

"Northern  Electrical  Mfg.  Co., 

"By  A.  O.  Fox,  Treasurer;" 
that  this  order  was  not  received  imtil  some  days  after  its  date, 
and  about  the  middle  of  November,  and  that  the  material  had 
then  been  received  by  the  plaintiffs,  and  that  work  on  the  ma- 
chine commenced  about  the  time  the  written  order  was  re- 
ceived; that  Parr  immediately  telephoned  to  Mr.  Duncan, 
and  told  him  of  the  receipt  of  the  order,  and  that  he  could  not 
accept  the  terms  therein,  and  that  Dimcan  replied  that  he 
would  come  and  see  about  it ;  that  Dtincan  came  to  plaintiffs' 
shop  on  the  next  day,  and  finally  told  Parr  to  make  the  die 
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regardless  of  the  limitation  in  the  order;  that  the  plaintiffs 
then  proceeded  to  make  the  machine,  and  that  Duncan  came 
over  every  week  to  see  the  progress  thereof,  and  gave  direc- 
tions as  to  details;  that  afterwards  the  following  letter  was 
received  by  the  plaintiffs  from  Duncan  at  about  its  date : 

"l-22-'01. 
'Tarr  &  Kroncke,  City. 

"Oentlemen:  Replying  to  yours  of  January  21  would  say 
that  it  will  be  all  right  to  make  the  fillets  on  the  larger  size 
shown  on  your  templet.  This  is  a  fillet  of  1.32  radius.  You 
can  therefore  make  the  die  accordingly.  This  is  to  confirm 
our  telephone  message  of  this  morning. 
"Very  truly, 

"NOBTHEBN  ElECTEICAL'MaNUFACTUEING  Co. 

"F.  B.  Duncan,  Superintendent;" 

that  when  the  machine  was  completed  the  plaintiffs  took  it  to 
the  defendant's  shop  and  it  was  tried ;  that  defects  in  its  op- 
eration were  found,  and,  after  taking  it  back  and  forth  sev- 
eral times,  it  was  finally  left  at  the  defendant's  shop  in  good 
condition,  so  that  it  would  do  good  work,  and  that  a  biU  was 
presented  to  the  defendant  for  $278.14;  that  immediately 
after  the  presentation  of  the  bill  the  plaintiffs  received  by  mail 
the  following  letter  from  the  defendant: 

"6-^l-'01. 
"Parr  &  Kroncke,  City. 

"Gentlemen:  We  are  in  receipt  of  your  invoice  dated  May 
31,  for  $278.14,  covering  labor  and  material  on  gang  die  fur- 
nished us  on  our  order  6648.  We  are  very  much  surprised  to 
note  the  charge.  By  reference  to  our  order  you  will  note  that 
it  states  price  to  be  forty  cents  per  hour,  total  cost  not  to  ex- 
ceed $100.00.  We  presume  the  party  who  rendered  the  bill 
was  not  familiar  with  the  terms  of  the  order,  and  we  there- 
fore request  that  you  render  us  a  correct  invoice,  upon  receipt 
of  which  we  will  be  pleased  to  pass  same  to  your  credit. 
"Yours  truly, 

"XoBTiiEBN  Electrical  Co., 
"By  A.  O.  Fox,  Vice  Prest.  and  Mgr." 
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There  was  also  evidence  to  the  effect  that  Duncan  gave  gen- 
eral orders  around  the  defendant's  shop  and  employed  men  to 
work  therein;  that  one  Drohan,  who  succeeded  Duncan  as 
superintendent  of  defendant's  shop  in  May,  1901,  told  the 
plaintiff  Kroncke,  when  the  bill  was  presented,  that  the  die 
had  been  accepted ;  that  the  defendant's  officers  refused  to  pay 
the  bill  as  rendered. 

At  the  close  of  the  plaintiffs'  evidence,  the  defendant  moved 
that  a  verdict  for  the  defendant  be  directed  on  the  ground 
that  no  authority  to  make  a  contract  by  Duncan  had  been 
shown.  This  motion  was  overruled  by  the  court  in  the  follow- 
ing terms : 

"I  think  the  relationship  of  the  party  dealing  with  the 
plaintiffs,  as  shown  by  the  facts  and  circumstances  of  the  case, 
the  authority  by  him  assumed  concerning  the  matter  from  be- 
ginning to  end,  the  surrounding  facts  showing  that  it  was  at 
the  home  office  and  shop,  and  the  action  of  the  company  in  re- 
lation to  his  conduct  demand  that  the  motion  be  overruled.'^ 

The  testimony  for  the  defendant  tended  to  show  that  the 
die  did  not  do  good  work  and  was  never  accepted ;  that  upon 
the  presentation  of  the  bill  the  defendant's  responsible  officers 
offered  to  pay  the  plaintiffs  $100  for  the  die,  and  at  the  same 
time  stated  that  it  was  not  satisfactory,  but  the  plaintiffs  re- 
fused the  offer.  The  defendant  also  offered  in  evidence  the 
written  contract  made  between  it  and  Duncan  constituting 
Duncan  superintendent  of  the  shop,  which  contract  defined 
Duncan's  duties  as  such  superintendent,  but  gave  him  no 
power  to  purchase  or  contract  for  machinery.  This  contract 
was  ruled  out  by  the  court,  on  the  ground  that  the  facts  and 
circumstances  which  came  to  the  plaintiffs'  knowledge  must 
determine  the  question  of  Dimcan's  authority.  The  defend- 
ant also  offered  to  prove  that  the  die  did  not  operate  satis- 
factorily to  its  officers,  but  this  testimony  was  also  ruled  out. 
The  defendant  also  offered  to  prove  that  the  responsible  offi- 
eors  of  the  company  had  no  knowledge  that  Duncan  had  as- 
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sumed  to  make  a  contract  with  the  plaintiffs  for  the  construc- 
tion of  the  die  at  forty  cents  an  hour,  but  this  testimony  was 
excluded.  The  defendant  also  offered  a  copy  of  a  requisition 
made  by  Mr.  Duncan  upon  the  storekeeper  of  the  defendant 
company  in  the  usual  course  of  the  defendant's  business,  as 
follows: 

"Bequisiiion. 
"Dept  Mfg.  -No.  4115. 

^'Wanted  account  Mfg.  Advice  No. Date  11-6,  189—. 

"Instructions : 

Eequisition  must  state  where  Articles  are  to  be  used 
and  must  be  sent  to  storekeeper  for  endorsement  before 
being  signed  by  applicant 
"P.  0.  Number.  1  gang  die  per  drawing. 

No.  E2195. 
From  Parr  &  Ford. 

Price  40c.  per  hour.     Not  to  exceed  $100.00  total 
Die  to  be  subject  to  our  approval. 

"[Signed]  F.  B.  D. 

"Storekeeper's  Endorsement 

"Approved  Noethebn  Electeioal  Mfg.  Co. 

"A.  O.  F." 

Upon  objection  this  paper  was  also  excluded.  It  further 
appeared  that  Duncan  left  the  employ  of  the  defendant  in 
May,  1901,  and  he  was  not  called  as  a  witness. 

At  the  close  of  the  evidence  the  defendant  renewed  its  mo- 
tion to  direct  a  verdict,  but  the  same  was  overruled.  A  spe- 
cial verdict  was  demanded  by  the  defendant,  and  the  follow- 
ing questions  were  prepared  therefor: 

"(1)  Was  there  an  agreement  entered  into  and  made  be- 
tween the  plaintiffs,  as  copartners,  and  the  defendant  com- 
pany, whereby  the  plaintiffs  were  to  construct  and  furnish 
the  material  for  the  gang  die  of  the  kind  and  size  as  described 
in  the  testimony  ?  (2)  Was  it  a  part  of  such  agreement  that 
the  defendant  company  was  to  pay  the  plaintiffs  for  the  con- 
struction of  such  gang  die  at  the  rate  of  40  cents  i)er  hour  for 
the  necessary  labor  to  construct  it  ?  (3)  Was  it  a  part  of  such 
agreement  that  the  defendant  company  was  to  pay  the  plaint- 
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iffs  for  the  material  necessarily  required  to  construct  such 
die?  (4)  Was  it  understood  and  agreed  by  the  parties  to 
such  agreement  that  the  die  was  to  be  subject  to  the  approval 
of  the  defendant  company?  (5)  Was  it  understood  and 
agreed  that  the  die  was  not  to  be  accepted  by  the  defendant 
company  unless  it  operated  satisfactorily?  (6)  Did  the  die 
constructed  by  the  plaintiffs  for  the  defendant  pursuant  to 
the  arrangement  made  between  the  parties  operate  satisfac- 
torily? (7)  Was  the  die  actually  approved  and  accepted  by 
the  defendant  company  ?" 

The  court  thereupon  directed  that  each  of  the  first  five  of 
said  questions  be  answered  in  the  affirmative,  on  the  ground 
that  there  was  no  dispute  in  the  evidence,  and  no  exception 
seems  to  have  been  taken  by  either  party  to  this  ruling.  The 
court  thereupon  submitted  the  last  two  questions  to  the  jury, 
and  in  substance  charged  the  jury,  with  reference  to  the  first 
question,  that  if  they  found  that  the  die  operated  satisfacto- 
rily then  their  answer  would  be  "Yes,*'  and  if  not  then  their 
answer  would  be  "No" ;  and  as  to  the  second  question,  if  they 
found  that  the  company  had  approved  and  accepted  the  die 
as  satisfactory  under  the  contract,  then  their  answer  would 
be  "Yes,"  but  if  they  found  to  the  contrary  then  their  answer 
would  be  "No."  The  jury  answered  both  questions  which  were 
submitted  to  them  in  the  affirmative.  A  motion  to  set  aside 
the  verdict  and  for  a  new  trial  was  overruled,  and  judgment 
was  rendered  for  the  plaintiffs  for  $290.67  and  costs;  and  the 
defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Sanborn,  Lose  £ 
Powell,  and  oral  argument  by  John  B.  Scmbom.  As  to  the 
construction  of  the  clause  "not  to  be  accepted  unless  it  oper- 
ates satisfactorily,"  they  cited  Mechem,  Sales,  §  664;  Sing-' 
erly  v.  Thayer,  108  Pa.  St.  291,  2  Atl.  230 ;  McCormiH-  H. 
M.  Co.  V.  Chesrown,  33  Minn.  32,  21  N.  W.  846 ;  U.  8.  Elec- 
tric F.  A.  Co.  V.  Big  Rapids,  78  Mich.  67,-  43  N.  W.  1030 ; 
Piano  Mfg.  Co.  v.  Ellis,  68  Mich.  101,  35  N.  W.  841 ;  Camp- 
bell P.  Co.  V.  Thorp,  36  Fed.  414;  Manny  v.  Glendinning, 
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15  Wis.  50 ;  Exhaust  V.  Co.  v.  C,  M.  &  8t.  P.  R.  Co.  66  Wis. 
218;  Bannon  v.  C.  Aultman  &  Co.  80  Wis.  307. 

For  the  respondents  there  was  a  brief  by  H.  W.  Chynoweth, 
and  oral  argument  by  Vroman  Mason  and  Mr.  Chynoweth. 
Thev  contended  that  the  contract  made  with  Duncan  binds 
the  company.  21  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  855; 
Costello  V.  Ten  Eycke,  86  Mich.  348 ;  Van  Etta  v.  Evenson, 
28  Wis.  33,  37 ;  Pratt  v.  OsKkosh  M.  Co.  89  Wis.  406 ;  Can- 
non V.  Henry,  78  Wis.  167 ;  Heald  v.  Hendy,  89  Cal.  632 ; 
Peck  V.  Dexter  8.  P.  &  P.  Co.  164  K  Y.  127 ;  Roche  v.  Pen- 
nington, 90  Wis.  107;  Shepherd  v.  MU.  0.  L.  Co.  11  Wis. 
234,  237 ;  Ladd  v.  Hildehrant,  27  Wis.  135,  144;  McDermott 
V.  Jackson,  97  Wis.  64 ;  Mechem,  Agency,  §  105 ;  Gulick  v. 
Grover,  33  N.  J.  Law,  463.  The  die  operated  satisfactorily 
and  was  approved  and  accepted.  Under  such  a  provision  as 
that  in  this  contract,  "that  which  the  law  will  say  a  contract- 
ing party  ought  in  reason  to  be  satisfied  with,  that  it  will  say 
he  is  satisfied  with."  GeaHy  v.  New  York,  171  N.  Y.  61,  72 ; 
Hawkins  v.  Graham,  149  Mass.  284;  Keeler  v.  Clifford,  165 
111.  544,  46  N.  E.  248;  Folliard  v.  Wallace,  2  Johns.  395; 
Duplex  8.  B.  Co.  v.  Garden,  101  N.  Y.  387 ;  Hummel  v. 
Stem,  36  N.  Y.  Supp.  443 ;  Clark  v.  Rice,  46  Mich.  308,  9 
X.  W.  427;  Richison  v.  Mead,  11  S.  D.  639,  80  IST.  W.  132. 

WixsLOw,  J.  The  contract  upon  which  the  plaintiffs  claim 
to  recover  was  made  with  an  assumed  agent.  There  is  no 
legal  presumption  that  an  agency  exists,  in  the  absence  of 
proof,  hence  it  was  necessary  for  the  plaintiffs  to  prove,  not 
only  the  fact  of  agency,  but  also  the  fact  that  the  agent's  au- 
thority was  sufficiently  extensive  to  authorize  him  to  bind  the 
principal  by  the  contract  whidi  he  assumed  to  make.  This 
might  be  done  by  showing  express  authority  given  by  the  prin- 
cipal to  the  agent  to  make  such  contracts,  or  by  showing  that 
the  principal  had  invested  the  agent  with  apparent  authority 
to  make  such  contracts,  upon  the  faith  of  which  apparent  au- 
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thority  the  plaintiffs  acted,  or  by  showing  that  the  principal 
ratified  the  act  of  the  agent  with  full  knowledge  of  the  facts. 
It  was  not  claimed  that  express  authority  had  been  given  or 
that  there  had  been  ratification  by  the  principal  in  the  present 
case,  but  reliance  was  placed  upon  ^cts  which  it  is  claimed 
show  that  the  defendant  had  invested  Duncan  with  apparent 
or  implied  authority  to  make  the  contract.  These  facts  were, 
in  brief,  that  Duncan  was  superintendent  of  the  shop;  that 
he  had  his  office  in  the  general  office  rooms  of  the  company ; 
that  he  employed  men  in  the  shop ;  that  he  assumed  to  make 
the  contract  in  question ;  that  he  gave  directions  as  to  the  con- 
struction of  the  machine,  both  personally  and  by  telephone 
from  the  company's  office ;  that  he  wrote  a  letter  upon  the  let- 
•ter  head  of  the  company,  and  signed  with  the  defendant's  cor- 
porate name,  giving  directions  as  to  details.  There  was  an 
entire  absence  of  direct  evidence  that  any  of  the  defendant's 
responsible  officers  actually  had  knowledge  of  Duncan's  deal- 
ings with  the  plaintiffs,  except  so  far  as  it  may  be  inferred 
from  the  written  order  of  November  5th,  signed  by  the  treas- 
urer, Mr.  Fox,  that  it  was  then  understood  that  there  had 
been  negotiations  by  some  one  with  the  plaintiffs  on  the  basis 
of  payment  at  the  rate  of  forty  cents  per  hour.  This  letter, 
however,  contains  a  distinct  notice  to  the  plaintiffs  that  the 
defendant  either  knew  of  no  contract  by  which  forty  cents  an 
hour  was  to  be  paid  for  the  machine,  or  repudiated  such  a  con- 
tract if  any  one  had  assumed  to  make  it  It  appears  that  this 
order  was  received  at  about  the  time  work  was  commenced  on 
the  machine  (whether  just  before  or  just  after  is  not  estab- 
lished)^ and  that  the  plaintiffs  refused  to  proceed  with  the 
work  under  it. 

These  are  believed  to  be  the  only  material  facts  having  any 
bearing  upon  the  question  of  implied  or  apparent  authority. 
Upon  these  facts  the  trial  court  ruled,  as  matter  of  law,  that 
authority  was  shown,  and  this  is  really  the  main  question  in 
the  case.    It  will  be  noted  that  there  was  no  proof  of  general 
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custom  or  usage^  nor  was  there  any  proof  that  Duncan  had 
ever  assumed  to  make  such  contracts  before  with  the  knowl- 
edge or  approval  of  the  company.    The  claim  is  made,  in  sup- 
port of  the  ruling  below,  that,  from  the  simple  fact  that  Dun- 
can was  superintendent  of  the  shop,  authority  to  contract  for 
machinery  to  be  used  in  the  shop  might  or  must  be  presumed ; 
and  Cannon  v.  Henry,  78  Wis.  167,  47  N.  W.  186,  Pratt  v. 
Oshkosh  M.  Co.  89  Wis.  406,  62  N.  W.  84,  and  Boche  v.  Pen- 
nington, 90  Wis.  107,  62  N.  W.  946,  were  relied  on  in  sup- 
port of  this  contention.    It  is  well  understood  that  every  dele- 
gation of  power  carries  with  it  the  authority  to  do  all  those 
things  which  are  reasonably  necessary  and  proper  to  carry 
into  effect  the  main  powers  conferred,  and  which  are  not  for- 
bidden, and  that  secret  instructions  cannot  affect  such  appar- 
ent powers  to  the  detriment  of  third  persons  who  have  dealt 
with   the   agent   on   the   basis   of   his   apparent   authority. 
Mechem,  Agency,  §§  279,  280.    The  question  is  whether  the 
power  to  purchase  or  contract  for  the  manufacture  of  impor- 
tant machinery  to  be  used  in  a  shop  is,  as  matter  of  law,  a 
reasonably  necessary  and  proper  incident  to  the  power  of  a 
mere  shop  superintendent.    We  do  not  feel  that  this  question 
can  be  answered  affirmatively.    The  cases  above  cited  do  not 
sustain  the  proposition,  nor  do  any  cases  to  which  we  have 
been  referred.    One  who  bears  the  title  of  "general  manager'' 
of  a  business  (as  in  Hoche  v.  Pennington,  supra)  may  be  well 
held  to  have  very  large  powers.     Such  a  title  implies  to  any 
mind  far  more  than  that  of  "superintendent"  of  a  shop.    We 
think  manufacturers  in  general  would  be  surprised  to  learn 
that  their  shop  superintendents  had  the  power  to  bind  them  by 
purchases  of  expensive  machinery  at  their  will.    Possibly  it  is 
capable  of  proof  that  such  is  the  custom  and  usage  generally, 
but,  as  before  stated,  no  such  proof  was  made  in  this  case. 
We  reach  the  conclusion,  as  before  stated,  that  the  fact  that 
Duncan  was  the  superintendent  of  defendant's  shop  is  not  suf- 
ficient to  justify  the  court  in  holding,  as  a  matter  of  law,  that 
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he  had  apparent  authority  to  contract  for  the  die  in  question. 
Sut  the  fact  that  he  was  superintendent  was  of  course  proper 
to  be  shown  as  bearing  on  the  question  of  apparent  authority, 
and  if  it  were  supplemented  by  other  facts  showing  the  con- 
duct of  the  principal  in  the  matter,  and  if  such  facts,  taken 
together,  show  that  the  principal  has  so  conducted  his  busi- 
ness, either  through  negligence  or  by  positive  acts,  in  such 
manner  as  to  justify  the  belief  on  the  part  of  a  third  person  of 
reasonable  prudence  that  the  agent  has  the  authority  which  he 
has  assumed  to  exercise,  and  he  acts  on  such  belief  so  inspired, 
then  the  principal  is  bound.  McDermott  v.  Jackson,  97  Wis. 
64,  72  N.  W.  375.  The  question  whether  such  a  state  of  facts 
exists  is  a  question  for  the  jury,  unless  all  the  facts  be  undis- 
puted and  the  inferences  of  fact  therefrom  such  that  but  one 
conclusion  can  be  reached. 

It  is  said  in  this  case  that  there  was  no  dispute  about  the 
facts,  and  hence  that  it  was  a  question  for  the  court  alone,  but 
we  cannot  agree  with  the  contention.  While  there  was  no 
serious  dispute  as  to  the  circumstances,  we  cannot  regard  the 
case  as  one  where  the  inferences  of  fact  from  the  circum- 
stances shown  were  such  that  reasonable  minds  could  come  to 
but  one  conclusion,  and  this  is  the  final  test  upon  such  ques- 
tions. Agen  v.  Metropolitan  L.  Ins.  Co.  105  Wis.  217,  80 
K  W.  1020. 

This  brings  us  to  the  rulings  of  the  court  excluding  evi- 
dence offered  by  the  defendant  The  plaintifis  having  offered 
proof  of  circumstances  from  which  they  claim  that  the  con- 
clusion should  be  drawn  that  the  officers  of  the  company  either 
did  know  or  should  have  known  of  the  acts  of  Duncan,  the 
defendant  offered  tQ  show  what  Duncan's  powers  actually 
were  under  his  contract ;  also  the  fact  that  the  defendant's  offi- 
cers had  no  knowledge  of  Duncan's  assumed  contract  with 
the  plaintiffs;  also  the  fact  that  Duncan  drew  and  signed  a 
requisition  on  the  storekeeper  of  the  company  for  the  die, 
which  stated  that  it  was  to  cost  not  exceeding  $100,     All  of 
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this  testimony  was  ruled  out  We  think  tjtese  rulings  were 
erroneous.  All  these  facte,  if  they  could  be  shown,  had  a 
bearing  on  the  question  whether  the  defendant  had  any  ac- 
tual knowledge  of  Duncan's  assunaption  of  power.  It  is  true 
that  the  defendant  might  be  held,  even  in  the  absence  of  ac- 
tual knowledge,  if  it  were  shown  that  such  lack  of  knowledge 
was  the  result  of  negligence,  and  so  the  fact  of  lack  of  actual 
knowledge  would  not  be  controlling;  but,  inasmuch  as  the 
tendency  of  the  plaintiffs'  testimony  was  to  justify  an  infer- 
ence of  actual  knowledge,  the  defendant  was  entitled  to  meet 
that  claim  by  showing  to  the  contrary,  even  though  the  jury 
might,  in  the  final  outoome,  decide  that  it  was  negligent  in 
not  having  such  knowledge. 

It  is  admitted  by  the  plaintiffs  that  the  contract  was  that 
the  die  should  operate  satisfactorily.  The  only  meaning 
which  can  be  logically  attributed  to  this  contract  is  that  the 
machine  was  to  operate  satisfactorily  to  the  defendant  There 
was  a  serious  conflict  in  the  evidence  as  to  whether  the  die  did 
or  could  do  good  work.  The  respondents  seem  to  claim  that, 
if  they  could  prove  by  the  preponderance  of  the  evidence  that 
the  machine  in  fact  did  good  work,  the  contract  has  been  ful- 
filled. This  is  not  the  law  in  this  state.  When  such  a  con- 
tract is  made,  the  article  must  be,  in  fact,  satisfactory  to  the 
purchaser,  or  he  is  not  bound  to  take  it  His  dissatisfaction 
must  not  be  capricious  or  mercenary,  nor  result  from  a  dis- 
honest design  to  be  dissatisfied  in  any  event  It  must  be  real 
and  in  good  faith,  but,  if  these  requirements  be  satisfied,  he 
is  not  bound  to  take  the  article.  Exhaust  V.  Co.  v.  C.^  M.  & 
St.  P.  B.  Co.  66  Wis.  218,  28  N.  W.  343;  Warder,  B.  &  0. 
Co.  V.  Whitish,  77  Wis.  430,  46  N.  W.  540.  The  defendant 
offered  to  prove  that  it  was  not  satisfied  with  the  die,  and  also 
asked  for  an  instruction  embodying  the  law  substantially  aa 
above  stated ;  but  both  offers  were  rejected.  Both  of  the  rul- 
ings were  erroneous. 

The  jury  found  that  thjB  die  was  approved  and  accepted  by 
Vol.  117  - 19 
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the  defendant  company.  This  finding  was  based  largely  upon 
the  letter  of  Mr.  Fox,  dated  June  1, 1901,  in  which  he  states, 
in  substance,  that  if  a  bill  for  $100  be  rendered  it  will  be 
paid.  The  defendant  requested  an  instruction  upon  this  issue 
to  the  effect  that  an  acceptance,  under  the  impression  that  the 
contract  was  different  from  that  claimed  by  the  plaintiffs, 
only  operated  as  a  conditional  acceptance,  and  was  of  no  ef- 
fect if  the  plaintiffs  refused  to  comply  with  the  condition 
mentioned.  We  think  this  instruction  should  have  been  given- 
There  can  be  no  doubt  that  a  conditional  acceptance  may  be 
made,  and  that  it  will  not  constitute  a  binding  acceptance  if 
the  condition  be  not  complied  with,  and  this  was  the  substance 
of  the  instruction  requested. 

By  the  Court, — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


Richmond,  Administratrix,  Respondent,  vs.  Smith,  imp.. 

Appellant. 

Fel^rwiry  25— March  21,  190S, 

Fraud:  Husband  and  wife:  Conveyance  hy  husband  pending  divorce 
action:  Evidence. 

1.  It  is  not  per  se  fraudulent,  as  against  a  wife  suing  for  divorce, 

for  the  husband  to  convey  his  property  without  her  knowledge, 
or  to  withhold  such  a  conveyance  from  record. 

2.  The  fraud  in  such  a  case  must  consist  in  a  purpose  on  the  part 

of  the  husband,  shared  or  at  least  known  by  the  grantee,  to  de- 
feat the  wife's  rights;  and  such  purpose  must  be  clearly  and 
satisfactorily  established. 

3.  A  finding  of  the  trial  court  in  this  case,  that  a  conveyance  of 

land  by  the  husband — made  for  a  full  consideration,  after  he 
had,  as  a  division  of  property,  assented  to  by  the  wife,  con- 
veyed at  least  one  half  of  his  property,  including  his  residence, 
to  a  trustee  for  her — was  without  consideration  and  for  the 
purpose  of  defrauding  the  wife,  is  held  to  be  against  the  over- 
whelming preponderance  of  the  evidence. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Polk 
county :  A  J.  Vin  je,  Circuit  Judge.    Reversed. 

Action  to  establish  and  quiet  title  to  certain  forty  acres  of 
land,  commonly  referred  to  as  the  south  forty,  of  Boucher's 
farm.  The  title  disclosed  substantially  without  dispute  in  the 
evidence  was  as  follows : 

Boucher  being  the  owner  of  a  farm  of  eighty  acres,  and 
there  being  an  action  for  divorce  pending  by  his  wife  against 
him,  on  November  29,  1895,  he,  with  his  wife,  made  deed  of 
the  north  forty  to  one  Oakey,  reciting  the  existence  of  the 
divorce  proceedings  and  that  the  parties  had  agreed  upon  a 
settlement  of  the  property  owned  by  them  when  a  decree  shall 
be  entered,  if  at  all,  and  providing  that  then  the  said  Oakey 
shall  transfer  the  title  to  the  wife;  which  deed  was  at  once 
duly  recorded.  On  February  11,  1896,  Boucher  (his  wife  not 
joining)  made  warranty  deed  to  the  defendant  Frank  W. 
Smith  of  the  south  forty,  subject  to  a  mortgage  of  $400 ;  ac- 
knowledging payment  of  a  consideration  of  $800,  its  reason- 
able value.  At  that  time  both  forties  were  occupied  by  a  ten- 
ant, cropping  the  same  on  shares;  and  it  was  agreed  between 
Boucher  and  Smith  that  the  former  was  to  have  the  rent  for 
the  year  1896,  which  agreement  was  carried  out  Smith  did 
not  place  that  deed  on  record,  but  about  April  1,  1897,  rented 
the  forty  to  a  tenant.  The  divorce  action  pending  in  1895 
seems  to  have  been  dropped — there  is  no  evidence  as  to 
whether  dismissed  or  simply  allowed  to  lie  dormant.  Another 
divorce  suit  was  commenced,  at  a  date  not  fixed,  but  appar- 
ently about  January,  1897,  in  which  judgment  was  rendered 
on  the  7th  day  of  April,  1897,  decreeing  divorce,  and  adjudg- 
ing to  the  wife  the  whole  eighty.  Smith's  deed  was  not  then 
on  record,  and  there  is  controversy  as  to  whether  the  fact  of 
the  conveyance  was  then  made  known  to  the  plaintiffs  attor- 
ney and  to  the  court  That  deed  was  recorded  April  8,  1897, 
and  the  decree  of  divorce  waa  recorded  in  the  office  of  the  reg- 
ister of  deeds  on  April  llth. 
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The  present  aetion  Fas  coiainiBiice.d  February  2,  J. 899,  and 
charged  that  the  conveyance  from  Boucher  to  Smith  was  ficti- 
tious, and  consisted  merely  in  placing  said  deed  on  record  on 
April  8,  1897,  by  said  Boucher;  that  it  was  made  and  exe- 
cuted for  the  purpose  of  defrauding  the  wife,  Lydia  K. 
Boucher,  of  her  rights  in  the  divorce  proceedings;  that  it  was 
without  consideration ;  and  that  if  it  was  executed  and  deliv- 
ered on  February  11, 1896,  Boucher  and  the  appellant,  Smith, 
conspired  to  keep  the  same  off  the  record  and  from  the  knowl- 
edge of  said  wife  for  the  purpose  of  misleading  her,  her  at- 
torney, and  the  court  in  the  matter  of  providing  for  alimony ; 
and  asserting  that  the  defendant  Smith  was  in  possession. 

The  court  filed  findings,  first,  that  the  allegations  of  the 
complaint  are  proved  and  true;  that,  by  reason  of  the  decree 
of  divorce  and  deed  of  conveyance  from  Lydia  K.,  the  plaint- 
iff is  the  owner  in  fee  of  the  premises  in  question,  and  that 
the  defendant  is  in  possession  thereof;  that  the  deed  from 
Boucher  to  Smith  was  without  consideration,  and  was  given, 
for  the  purpose  and  with  the  intent  on  the  part  of  Boucher  to 
deprive  his  wife  of  her  share  of  his  property,  and  for  the  pur- 
pose of  embarrassing  and  annoying  her,  and  that  for  such  pur- 
pose he  connived  with  the  defendant  Smith  to  keep  said  deed 
off  the  record  and  keep  silent  as  to  said  transfer,  and  that,  to 
continue  the  purpose  of  such  deception,  Boucher  continued  to 
act  as  owner ;  and  that  defendant  was  at  all  times  cognizant  of 
the  fraudulent  intent,  and  aided  and  abetted  therein.  There 
was  further  finding  of  certain  evidentiary  facts  claimed  by 
the  plaintiff  to  tend  to  establish  these  fraudulent  purposes, 
whereupon  judgment  was  entered  declaring  the  plaintiff  the 
owner  in  fee  simple,  and  barring  the  defendant  against  claim- 
ing any  right  or  title  in  the  land,  and  adjudging  a  recovery 
of  damages  for  the  withholding  of  the  premises  and  for  costs, 
from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Frank  B.  Dorothy, 
and  oral  argument  by  Mr.  Dorothy  and  Mr,  A.  L.  Sanborn. 
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For  ^e  lisspdiidcfht  tlie  cause  was  submitted  on  the  brief  of 
Haugefij  Orimm  S  ChinnacJc, 

Dodge,  J-  Fraud  must  be  clearly  and  satisfactorily  estab- 
lished before  t  court  is  justified  in  iiiferring  its  existence. 
Shaw  V.  GilbeH,  111  Wis.  165,  189,  86  N.  W.  188.  In  the 
present  case  no  specific  act  of  fraud  is  directly  proved,  lior 
indeed  supported  by  any  direct  evidence.  It  is  not  per  3e 
fraudulent  for  a  htisband  to  donvey  his  property  without  his 
wife^s  knowledge.  He  has  a  perfect  right  to  do  so.  Nor  is  it 
pet  se  fraudulent,  as  against  i  ^ife,  to  withhold  such  a  Cton- 
veyance  from  relcord,  either  negligently  or  by  agreement  be- 
tween the  husband  and  the  grantee.  As  to  her  the  reasolis  fail 
which  have  led  the  courts  to  declare  such  act  by  agreiement 
fraudulent  as  to  creditol:^  who  are  likely  to  be  induced  to  ex- 
tend credit  on  the  faith  of  the  recotd.  The  fraud  in  the  case, 
if  any  exists,  can  consist  only  in  the  purpose  to  defeat  her 
rights,  and  even  such  purpose  entertained  by  the  grantor  is 
ineffective  unless  also  shared  or  at  least  known  by  the  grantee. 
The  purpose  found  by  the  c^urt  was  to  "deprive  his  said  wife 
of  her  share  of  his  property,  and  for  the  purpose  of  embar- 
rassing and  annoying  her  in  securing  her  just  proportion 
thereof  in  any  proceedings  she  might  bring  against  him."  Is 
there  any  evidence  which  could  reasonably  justify  the  court 
in  finding  that  the  existence  of  such  a  purpose,  even  on  the 
husband's  part,  is  clearly  and  satisfactorily  established  ? 

Divorce  proceedings  were  pending,  and  evidently  expected 
to  result  in  divorce.  The  husband  had,  as  a  division  of  prop- 
erty, assented  to  by  the  wife,  conveyed,  to  a  trustee  for  her, 
property  amounting  to  quite  one  half  in  value  of  all  he  is 
shown  to  have  possessed,  attd  including  his  residence.  There 
is  no  evidence  that  she  had  expressed  any  dissatisfaction  with 
such  adjustment,  or  purposed  to  claim  any  more.  In  this 
situation  he  sells  the  remaining  forty  acres,  with  obvious  nat- 
ural reasons  therefor,  namely,  that  it  no  longer  adjoins  or 
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pertains  to  the  land  on  ^hich  lie  lives,  has  no  buildings,  and 
is  therefore  not  habitable,  and  probably  not  adequate  by  itself 
as  a  farm,  and  can  be  utilized  only  to  rent,  and  is  subject  to 
a  mortgage.  We  are  convinced  that  such  a  situation  renders 
entirely  reasonable  the  desire  to  sell,  and  strongly  contradicts 
any  purpose  such  as  the  court  finds,  for  he  naturally  would 
believe  his  wife  had  already  received  all  she  would  demand 
in  the  divorce  proceedings,  and  all  that  any  court  would  give 
her,  for  few  cases  sanction  more  than  one  half  as  the  wife's 
share  upon  a  division  of  property.  He  was  fully  justified  in 
believing  that  such  conveyance  could  not  deprive  her  of  any 
rights  or  obstruct  any  claim  she  was  likely  to  make. 

Against  this  inference  of  bona  fides,  so  strongly  supported 
by  the  situation,  there  exist  only  the  facts  that  the  husband 
informed  no  one  of  the  sale,  and,  as  the  court  finds,  remained 
the  ostensible  owner  and  in  full  possession  and  control  until 
after  the  decree  of  divorce.  There  is  no  proof  that  he  in- 
formed no  one — ^merely  that  he  did  not  inform  two  or  three 
persons  who  testify.  We  cannot  deem  this  silence  as  to  a 
business  transaction  evidence  of  any  serious  weight  He  owed 
no  duty  to  proclaim  it,  ^nd  it  may  have  resulted  from  any  of 
several  entirely  innocent  reasons.  Mere  accident,  danger  of 
harassment  by  creditors,  and  natural  reticence  about  private 
affairs,  especially  under  the  unhappy  family  conditions,  are 
only  a  few  that  might  be  suggested.  The  finding  as  to  the 
husband's  ostensible  ownership  and  control  has  support  in  the 
evidence  to  only  so  limited  an  extent  that  it  is  rather  a  fiight 
of  rhetoric  than  a  statement  of  an  exact  fact.  Substantially 
the  only  support  it  has  is  that  he  did  the  acts  necessary  to  col- 
lection of  the  rent  in  kind  for  the  year  1896,  which  he  had 
reserved  in  the  sale  to  the  defendant,  and  that  in  March, 
1897,  he  received  certain  damages  allowed  for  a  highway  con- 
demnation. The  latter  transaction,  however,  rather  negatives 
than  supports  the  finding,  for,  after  learning  that  such  dam- 
ages had  been  allowed,  he  reported  the  fact  to  appellant,  who 
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lived  some  fifteen  miles  away,  and  got  from  him  a  written 
order  for  the  money,  which,  after  collecting  it,  he  paid  over 
to  him.  Such  an  act  in  pais  certainly  does  not  suggest  that 
either  the  husband  or  the  appellant  was  consciously  treating 
the  land  as  the  property  of  the  former. 

Some  other  findings  assert  so-called  facts  which  might  tend 
to  mark  the  sale  as  unusual  if  they  existed — ^for  example,  that 
Boucher  himself  delivered  the  deed  of  February  11,  1896,  to 
the  register  of  deeds  on  April  8,  1897.  To  support  this  there 
is  no  shred  of  evidence,  except  that  another  deed  executed 
that  day  was  also  delivered  to  the  register  on  April  8th,  while 
there  is  abundant  and  positive  evidence  to  the  contrary,  which 
the  court  had  no  right  to  disregard.  Again,  it  is  found  that 
the  deed  was  without  consideration.  This,  again,  is  wholly 
without  evidence  in  its  support,  and  is  negatived  by  the  deed 
itself,  which  acknowledges  payment  of  $800,  subject  to  a 
$400  mortgage — an  amount  which  the  testimony  of  respond- 
ent's counsel  shows  to  have  been  fully  up  to  its  value.  Ap- 
pellant also  offered  parol  testimony  as  to  the  consideration, 
which  the  court  excluded,  however,  as  out  of  proper  order. 
Certain  other  evidentiary  facts  are  declared  by  the  findings, 
which,  however,  we  deem  so  remote  or  immaterial  that  we 
need  not  discuss  them.  We  are  convinced  that  the  so-called 
suspicious  acts  and  circumstances  of  which  there  is  any  proof 
are  wholly  inadequate  to  warrant  the  inference  of  any  such 
purpose  in  the  mind  of  the  grantor  as  the  trial  court  drew,  as 
against  the  circumstances  which  so  strongly  negative  such  in- 
fermice. 

As  to  the  appellant  there  is  still  less  support  for  any  infer- 
ence of  fraud.  As  against  him,  there  is  no  direct  fact,  except 
his  omission  to  record  his  deed,  which  he  declares  to  have 
been  habitual  with  him,  as,  indeed,  it  is  with  many.  True, 
he  had  nothing  to  do  with  the  land  during  1896,  but  it  was 
then  in  the  possession  of  a  lessee  who  owed  no  duty  to  him. 
That  he  did  not  consider  the  land  as  still  belonging  to  Boucher 
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is  shoTi^n  by  his  tr^ting  the  highway  damages  as  his  own,  and 
by  the  fact  that  sda^nably  in  thfe  spring  of  1897 — about 
April  1st — ^he  made  tease  to  a  tenant  of  his  own  selection. 
There  is  a  finding  that  he  connived  with  Boucher  to  keep  the 
conveyance  secret  and  to  withhold  the  deed  from  record,  but 
of  this  there  is  nb  direct  evidence.  It  is  a  pure  inference 
from  thd  same  facts  and  circimistarices  as  thfe  inference  of  a 
fraudulent  purpose,  and  must  fall  with  that  Against  these 
so-called  suspicious  circumstalices  is  the  undisputed  fact  that 
he  paid  full  value  for  the  premises.  Such  an  act  has  always 
been  consideted  very  strong  proof  of  good  faith  in  a  buyer — 
so  strong  that  of  itself  alone  it  overcomes  the  statutory  pre- 
sumption of  fraud  arising  from  continuance  of  vendor^s  pos- 
session ilpon  a  sale  of  personal  property.  Oriswold  v.  Nichols, 
ante,  p.  267,  94  N".  W.  33.  Especially  significant  is  such  pay- 
ment, when,  as  apparently  the  case  here,  the  vendor  is  in  fee- 
ble financial  circumstances,  so  that  his  ability  to  repay  such 
purchase  price  is  very  doubtful.  Much  weight  is  laid  by  re- 
spondent on  appellant's  jtdmission  that  he  heard  often  of  the 
divorce  proceedings  in  which  the  decree  was  finally  entered, 
but,  inasmuch  as  such  proceedings  are  not  shown  to  have  been 
commenced  till  nearly  a  year  after  the  purchase,  we  find  dif- 
ficulty in  discovering  how  appellant's  motives  at  the  time  of 
sale  could  have  been  affected  thereby. 

After  careful  consideration  of  all  the  evidence,  we  are 
forced  to  the  conclusion  that  the  finding  of  the  trial  court  that 
the  sale  to  appellant  was  without  consideration  and  for  the 
purpose  of  defrauding  Mrs.  Boucher,  was  so  clearly  opposed 
by  overwhelming  preponderance  of  the  evidence  that  we  must 
believe  that  the  circuit  court  either  erroneously  applied  rules 
of  law  thereto,  or  through  mistake  or  other  cause  did  not  give 
to  the  evidence  due  consideration. 

By  the  CouH. — Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  complaint. 
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Joseph  Schlitz  Bhewiko  Company,  Appellant,  vs.  City 
09  SuPE&iOB  and  others,  Respondents, 

^    Febrwiry  26^March  21,  1909, 

<1)  Equity:  Be9ira4ning  enf&tc&tnent  of  mwiMpal  ordinance. 
(2)  Sale  of  liquors  &y  1>reu>er:  Licenee:  Oonatruction  and  va- 
lidity of  ordinance, 

L  ABsnming  that  a  certain  city  ordinance  is  void  or  is  inapplicable 
to  plaintiff,  a  complaint  alleging  that  plaintiff  has  a  consider- 
able buBinestf  and  a  valuable  warehouse  used  therein  in  the 
citT*  that  the  city  threatens  numerous  prosecutions  of  plaint- 
ilTs  agents  for  Tiolation  of  said  ordinance  in  the  conduct  of 
such  business,  and  that  thereby  plaintiff  will  be  subjected  to 
a  multiplicity  of  suits  and  compelled  to  pay  large  sums  in  fines 
and  its  business  will  be  ruined  unless  such  prosecutions  be  en- 
Joined,  states  a  good  cause  of  action  in  equity  to  restrain  the 
enforcement  of  such  ordinance. 

1  Under  a  city  charter  giving  the  common  council  power  to  grant 
licenses  for  and  regulate  groceries,  saloons,  etc.,  "and  all  per- 
sons vending  or  dealing  In  spirituous,  vinous,  or  fermented 
li(Iuors,"  and  to  "prohibit  and  suppress  the  same,"  an  ordi- 
nance making  it  unlawful  for  "any  person"  to  sell  or  give 
away  malt  or  intoxicating  liquors  without  a  license  from  the 
council,  is  valid  and  is  applicable  to  a  brewer  who  ships  his 
beer  to  his  warehouse  or  depot  in  the  city,  whence  it  is  deliv- 
ered by  his  agent  to  customers  in  the  city,  upon  orders  taken 
therefor  by  said  agent. 

Appeal  from  orders  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.    Affirmed, 

This  is  an  action  in  equity  brought  to  enjoin  the  city  of 
Superior  and  its  officers  from  enforcing  a  certain  ordinance 
adopted  by  the  common  council  of  the  city.  The  complaint 
alleges,  in  substance,  that  the  plaintiff  is  a  large  manufac- 
turer of  malt  liquors,  having  its  place  of  business  in  the  city 
of  Milwaukee;  that  for  more  than  one  year  last  past  it  has 
been  conducting  and  is  still  conducting  a  considerable  busi- 
ness at  the  city  of  Superior  in  the  sale  of  malt  liquors,  and 
has  a  warehouse  or  depot  in  said  city,  which  it  uses  in  said 
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business,  of  the  value  of  $2,000 ;  that  in  the  course  of  the 
transaction  of  such  business  it  ships  the  said  beer  in  barrels, 
kegs,  and  bottles  to  the  said  warehouse  or  depot,  where  it  has 
an  agent  who  delivers  the  same  to  customers  in  various  parts 
of  the  city  in  fulfilment  of  orders  taken  therefor  by  its  said 
agent;  that  on  the  25th  day  of  November,  1896,  a  certain 
ordinance,  entitled  "An  ordinance  relating  to  licenses  for  the 
sale  of  intoxicating  liquors,"  was  adopted  by  said  city,  the 
first  section  of  which  ordinance  is  as  follows : 

'*It  shall  be  unlawful  for  any  person  to  sell,  give  away, 
barter,  furnish  or  dispose  of  in  any  manner,  either  directly  or 
indirectly,  or  by  agent  or  employee  or  otherwise,  any  spiritu- 
ous, vinous,  malt,  or  fermented  or  intoxicating  liquors,  for 
any  purpose  whatever,  without  first  having  obtained  a  license 
therefor  from  the  common  council  of  the  city  of  Superior  as 
hereinafter  provided ;" 

that  the  remaining  sections  of  said  ordinance  prescribe  the 
methods  by  which  a  license  is  to  be  obtained,  the  bond  to  be 
given  therefor,  and  the  amount  to  be  paid  for  the  same,  such 
provisions  being  substantially  similar  to  the  provisions  con- 
tained in  sec.  1649,  Stats.  1898,  except  that  the  bond  is  re- 
quired to  contain  certain  additional  provisions,  and  the  license 
fee  is  fixed  at  $500  per  year,  the  penalty  for  the  violation  of 
any  provision  of  sec  1  being  fixed  at  a  sum  not  less  than  $60, 
nor  more  than  $100 ;  that  the  said  ordinance  is  unauthorized 
and  void ;  that  the  defendant  city  and  its  ofiicers  threaten  to 
institute  proceedings  against  the  plaiptiff  under  said  ordi- 
nance from  time  to  time  on  account  of  the  prosecution  of  the 
plaintiff's  said  business  without  license,  and  that  thereby  the 
plaintiff  will  be  subjected  to  a  multiplicity  of  suits  and  com- 
pelled to  pay  out  large  sums  in  fines;  and  that  its  business 
will  be  ruined  unless  the  prosecution  of  such  suits  be  enjoined. 
A  preliminary  injunctional  order  having  been  obtained 
upon  this  complaint,  the  same  was.  upon  motion,  vacated  by 
the  trial  court,  and  at  the  same  time  a  general  demurrer  to 
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the  complaint  was  sustained,  and  the  plaintiff  appeals  from 
both  of  said  orders. 

For  the  appellant  there  was  a  brief  by  MUler,  Noyes  '& 
Miller,  and  oral  argument  by  Oeo.  H.  Noyes.  They  con- 
tended, inter  alia,  that,  assuming  that  the  charter  and  ordi- 
nance should  have  a  construction  similar  to  that  of  the  gen- 
eral statutes  (Michels  v.  State,  115  Wis.  43),  the  ordinance 
is  discriminative  and  void,  since  under  it  a  local  brewer  may 
manufacture  and  sell  his  product  in  Superior  without  the 
payment  of  any  license  fee,  while  the  plaintiff — ^which  manu- 
factures its  product  in  Milwaukee — cannot  lawfully  sell  it 
in  Superior  without  first  paying  a  license  fee  of  $600. 
XlVth  Amend.  U.  S.  Const;  Cooley,  Const  Lim.  cL  11, 
p.  490;  Barbier  v.  Connolly,  113  U.  S.  27;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Ellis,  166  U.  S.  150 ;  Anderton  v.  Milwaukee,  82 
Wis.  279;  Cairo  v.  Feuchter,  159  111.  166,  42  N.  E.  308; 
Monmouth  v.  Popel,  183  111.  634,  56  N.  E.  348 ;  Lake  View 
V.  Tate,  130  HI.  247;  Scott  v.  Donald,  165  U.  S.  58;  OovM 
&  Co.  V.  Atlanta,  55  Qa.  678;  Simrall  v.  Covington,  90  Ky. 
444;  Brooks  v.  Mangan,  86  Mich.  576;  Morgan  v.  Orange, 
50  K  J.  L.  389 ;  Sayre  v.  Phillips,  148  Pa.  St  482. 

Thos.  E.  Lyons,  for  the  respondents,  to  the  point  that  the 
ordinance  is  not  discriminative  and  is  a  proper  exercise  of  the 
police  power,  cited  Reymana  B.  Co.  v.  Brister,  179  U.  S. 
445 ;  Rhodes  v.  Iowa,  170  U.  S.  413 ;  Minneapolis  B.  Co.  v. 
McGillivray,  104  Fed.  258 ;  People  ex  rel.  Einsfeld  v.  Mur- 
ray, 149  N.  Y.  367;  Adler  v.  Whitbeck,  44  Ohio  St  574; 
State  V.  Cassidy,  22  Minn.  312. 

WiNStow,  J.      There   are   two   questions   in   this   case: 

(1)  Can  to  action  in  equity  be  maintained  for  the  purpose  of 
enjoining  the  enforcement  of  a  municipal  ordinance?    And 

(2)  Is  the  ordinance  valid  and  binding  upon  the  plaintiff? 
1.  The  jurisdiction  of  equity  to  interfere  by  injunction 

and  prevent  prosecutions  for  misdemeanors  or  violations  of 
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mumcipal  ordinances  has  been  frequently  under  discussion 
in  the  courts,  and  the  decisions  are  not  entirely  harmonious. 
This  court  has  recently  had  the  general  subject  under  discus- 
sion, and,  after  full  consideration,  has  kid  down  the  rule  that 
equity  may  enjoin  such  prosecutions  where  they  "are  resorted 
to  or  threatened  as  a  means  of  J>reventihg  the  enjoyment  of 
property  rights,  and  there  is  no  other  way  of  adequately  rem- 
edying the  mischief."  Milwaukee  E.  R.  &  L.  Co,  v.  Bradley, 
108  Wis.  467,  84  N.  W.  870.  Under  this  rule,  we  think  that, 
conceding  that  the  ordinance  in  question  is  void  or  not  ap- 
plicable to  the  plaintiff,  the  complaint  states  a  good  cause  of 
action  in  equity.  The  complaint  shows  that  the  plaintiff  has 
a  business  built  up  in  the  city  of  Superior,  and  that  it  has  a 
valuable  storehouse  which  it  uses  for  the  prosecution  of  that 
business;  that  the  city  threatens  to  institute  and  prosecute 
numerous  actions  against  the  plaintiff's  agents  for  violation 
of  said  ordinance  in  the  regular  prosecution  of  such  business, 
which  prosecutions  will  inevitably  result  in  the  levying  of 
large  amounts  of  fines  and  the  final  utter  destruction  of  the 
plaintiff's  business  unless  such  prosecutions  be  enjoined.  It 
is  true  that  in  the  Bradley  Case  a  number  of  prosecutions  had 
actually  been  conmienoed  and  were  pending,  and  in  the  pres- 
ent case  there  are  no  prosecutions  actually  commenced;  but 
the  allegation  is  that  they  are  threatened  to  an  extent  which 
will  ruin  the  plaintiff's  business  and  the  use  of  its  property, 
and  there  is  nothing  to  meet  or  throw  doubt  upon  the  truth  of 
the  statement  so  positively  made.  Under  all  ordinary  cir- 
cumstances such  positive  statements  of  threatened  acts  are 
deemed  sufiiciant  to  move  a  court  of  equity  to  action,  although 
no  overt  act  has  yet  been  committed. 

2.  Upon  the  general  question  of  the  validity  of  the  ordi- 
nance and  its  applicability  to  the  plaintiff,  the  case  is  ruled  by 
the  case  of  Michels  v.  State,  115  Wis.  43,  90  N.  W.  1096. 
That  was  a  prosecution  for  violation  of  sea  1650,  Stats. 
1898,  which  provides  that,  "if  any  person  shall  vend,  sell 
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or  .  .  .  give  away^*  any  malt  or  intoxicating  liquor 
without  license,  be  shall  be  deemed  guilty  of  a  misdemeanor ; 
and  it  was  held  that  it  applied  to  a  case  of  a  local  manufac- 
turer selling  beer  from  his  wagon.  The  argument  that  the 
license  law  was  only  applicable  by  its  terms  to  persons  keep- 
ing groceries^  saloons,  or  other  similar  plax^es,  and  hence  liiat 
sec.  1550  only  applied  to  such  dealers  as  kept  groceries,  sa- 
loons, or  other  similar  places,  was  strongly  made  in  that  case, 
but  it  was  repudiated  on  the  ground  that  the  court  could  not 
so  restrict  the  plain  meaning  of  the  words  "any  person." 

Sec.  1  of  the  ordinance  in  question  in  the  present  case  pro- 
vides that  "it  shall  be  unlawful  for  any  person"  to  sell  or  give 
away  malt  or  intoxicating  liquors  without  a  licensa  This 
ordinance  was  passed  under  a  clause  of  the  city  charter  (Laws 
of  1891,  ch.  124,  subch.  VI,  sec.  35,  subd.  1)  which  gives  the 
common  council  power  "to  grant  licenses  for  and  regulate 
groceries,  tavemkeepers,  keepers  of  ordinaries,  saloons,  vict-  • 
ualing  houses,  and  all  persons  vending  or  dealing  in  spiritu- 
ous, vinous,  or  fermented  liquors,  and  may  prohibit  and  sup- 
press the  same." 

It  will  be  noticed  that  this  clause  of  the  charter  not  only 
authorizes  the  council  to  license  and  regulate  "places,"  but 
also  to  license,  regulate,  prohibit,  and  suppress  the  keepers 
of  such  places,  as  well  as  all  persons  vending  or  dealing  in  liq- 
uors. Here  is  given  to  the  council  as  ample  powers  to  license 
and  prohibit  places  and  persons  as  is  vested  in  the  legislature^ 
and  under  this  power  the  council  has  passed  a  section  sub- 
stantially identical  in  terms  with  sec.  1550  aforesaid. 

Unless  the  principle  upon  which  the  Michels  Case  was  de- 
cided is  to  be  overruled,  this  ordinance  must  be  held  applica- 
ble to  the  plaintiff.  While  the  reasoning  of  that  case  may  be 
subjected  to  criticism,  it  was  believed  to  be  but  the  necessary 
result  of  the  previous  decisions  of  this  court  At  all  events, 
we  do  not  feel  that  it  should  be  overruled.  A  principle  once 
definitely  and  deliberately  adopted  by  this  court  should  be 
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adhered  to  unless  very  conclusive  grounds  be  shown  for  its 
overthrow.  It  is  sometimes  more  important  that  appellate 
courts  should  adhere  to  a  principle  once  laid  down,  so  that 
decisions  may  be  certain,  than  it  is  that  a  decision  should  be 
abstractly  correct  in  its  logic. 
By  the  Court. — Orders  afSrmed. 


Iir  BE  Gillmob's  Will. 

February  26'^March  £i,  19M. 

Wills:  Due  execution:  Presumption  from  attestation:  Evidence. 

1.  The  subscription  and  attestation  of  a  will  by  witnesses  who  de- 

clare, over  their  signatures,  acts  essential  to  the  due  execution 
*         of  the  instrument,  raise  a  strong  presumption  In  favor  of  the 
fact,  which  can  be  overcome  only  by  clear  and  convincing  proof 
to  the  contrary. 

2.  In  this  case  the  indefinite  recollection  of  the  surviving  subscrib- 

ing witness,  and  his  vague  impressions  of  acts  and  omissions 
inconsistent  with  the  certificate  of  due  execution  signed  by  him 
eleven  years  before,  when  the  will  was  made,  are  held  Insufli- 
clent  to  overcome  the  presumption  in  favor  of  the  correctness 
of  that  certificate. 

Appeal  from  a  judgment  of  the  circuit  court  for  Chippewa 
county :  A.  J.  Vin je,  Circuit  Judge.    Affirmed. 

The  appeal  is  from  a  judgment  of  the  circuit  courts  which, 
in  reversal  of  the  county  court  for  Chippewa  county,  admit- 
ted to  predate  a  proposed  will  of  George  A.  Gillmor,  who  died 
December  23,  1900.  The  instrument  bore  date  June  ll, 
1889.  The  two  attesting  witnesses  subscribed  a  certificate 
declaring  the  instrument  to  have  been  "signed,  published, 
and  declared  by  the  said  testator  to  be  his  will  and  testament, 
in  the  presence  of  us,  who  have  signed  our  names  at  his  re- 
quest and  by  his  express  direction  as  witnesses  thereto,  in  his 
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presence  and  in  the  presence  of  each  other."  HoUon  Richard- 
son, the  survivor  of  the  subscribing  witnesses,  testified,  by 
deposition,  very  indefinitely  to  the  transaction  of  executing 
the  will ;  his  testimony  failing  in  several  respects  to  establish 
the  steps  necessary  under  our  statute.  The  trial  court  found 
as  facts  that  the  instrument  was  duly  signed  by  George  A. 
Gillmor  as  and  for  his  will,  and  thereafter  duly  attested  and 
subscribed  by  the  two  witnesses  in  the  manner  specified  in 
their  attestation  above  quoted,  and  that  the  will  was  in  all 
things  duly  executed.  From  such  judgment  the  contestant 
appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
J.  A.  Anderson  and  TT.  M.  Bowe,  and  for  the  respondent  on 
that  of  IF.  H.  Stafford,  attorney,  and  W.  F.  Bailey,  of  coun- 
sel. 

Dodge,  J.  The  rule  of  law  is  thoroughly  well  established 
in  this  state  that  the  subscription  and  attestation  of  a  will  by 
witnesses  who  declare,  over  their  signatures,  acts  essential  to 
the  due  execution  of  the  instrument,  raise  a  strong  presump- 
tion in  favor  of  the  fact,  and  that  such  presumption  can  be 
overcome  only  by  clear  and  convincing  proof  to  the  contrary, 
and  that  mere  indefiniteness  of  recollection  will  not  suffice. 
"A  will  purporting  on  its  face  to  be  legally  executed  should 
not  be  defeated  on  any  doubtful  or  inconclusive  parol  proof 
that  it  was  not  legally  executed."  In  re  Meurers  Will,  44 
Wis.  392;  In  re  Lewis's  Will  51  Wis.  101,  7  K  W.  829; 
Allen  V.  GHffin,  69  Wis.  529,  35  N.  W.  21 ;  In  re  O'Hagan's 
Wm,  73  Wis.  78,  40  N.  W.  649 ;  Adams  v.  Rodman,  102  Wis. 
456,  78  K  W.  588,  759;  FZood  v.  Kerwin,  113  Wis.  673,  80 
K  W.  845;  Cassoday,  Wills,  §  223  et  seq.  The  will  under 
consideration  bears  upon  its  face,  signed  by  two  witnesses,  a 
declaration  that  every  step  essential  to  its  valid  execution  was 
duly  taken.  Upon  examination  of  the  testimony  of  the  only 
surviving  witness,  we  find  nothing  more  than  vague  impres- 
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sions  of  acts  or  omissioBB  inconsiatent  therewith.  Appellant 
claims  that  the  testimony  of  that  witness  establishes  that  his 
subscription  preceded  that  of  the  testator,  but  his  testimony 
in  fact  was:  "I  cannot  say  with  exact  certainty  who  signed 
the  said  paper  or  writing  first,  but  I  presume  that,  having  a 
pen  in  hand  in  the  preparation  of  the  acknowledgment,  that 
I  first  signed  it,  but  of  this  I  am  not  certain.  My  impressions 
are  that  Mr.  Gillmor  signed  next"  On  cross-examination  he 
said :  There  is  nothing  in  connection  with  the  signing  of  said 
instrument  which  enables  me  now,  more  than  eleven  year? 
after  its  date,  to  testify  as  to  the  fact  who  signed  said  instru 
ment  first,  who  next,  and  who  last,  "except  the  fact  that  I 
drew  the  will,  and  drew  the  form  for  execution ;  that,  with 
pen  in  hand,  I  would  naturally  sign  my  name  before  turning 
the  papers  over  to  the  other  parties.  And  further,  the  blot 
on  the  acknowledgment  would  indicate  pretty  clearly  to  my 
mind  that  Mr.  Gillmor  made  this  blot  while  signing  his  name 
to  the  will."  This  falls  far  short  of  the  positive  testimony 
of  a  witness  to  a  memory  or  knowledge  of  acts  or  transactions 
inconsistent  \vith  the  certificate  of  due  execution,  and,  im.der 
the  rules  of  the  cases  above  cited,  entirely  justified  the  trial 
court  in  refusing  to  deem  it  so  clear  and  convincing  as  to  over- 
come the  certificate  deliberately  signed  by  this  same  witness 
at  the  time  of  the  transactions. 

Further,  it  is  claimed  that  this  witness  shows  that  there 
was  no  request  by  the  testator  that  either  of  the  witnesses  sub- 
scribe as  such,  and  that  the  other  witness,  Edminister,  was  not 
present  in  the  room  to  see  the  testator  sign  or  hear  him  ac- 
knowledge his  signature,  and  that  he  subscribed  in  another 
room,  not  in  the  testator's  presence.  The  testimony  on  this 
subject  is  even  more  vague  and  incomplete  than  that  upon  the 
order  of  signatures.  While  the  witness  does  say  that  it  is  his 
impression  that  Edminister  afiixed  his  signature  in  the  outer 
office  and  not  in  the  private  office  where  he  thinks  the  will  was 
signed,  there  is  nothing  to  indicate  that  such  subscribing  was 
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not  within  view  of  the  testator  and  80  within  his  presence  that 
he  would  be  deemed  to  have  adopted  the  request  that  Edmin- 
ister  subscribe,  communicated  to  the  latter  by  Richardson. 
However,  other  statements  of  Richardson's  show  that  his 
memory  on  the  subject  is  wholly  vague.  He  testified:  I  do 
not  know  and  I  am  not  prepared  to  say  whether  Gillmor 
signed  in  the  presence  of  the  two  witnesses,  or  whether  they 
signed  in  the  presence  of  said  Gillmor  and  in  the  presence  of 
each  other.  It  is  too  far  back  for  me  to  remember.  At  the 
time  Gillmor's  name  was  placed  on  the  instrument,  I  do  not 
know  where  Eiminister  and  I  were  located,  with  reference 
to  the  position  then  occupied  by  Gillmor.  I  do  not  know 
whetlier  the  same  parties  were  at  the  time  all  in  the  same 
room.  I  believe  Gillmor  and  myself  were  in  my  private  office, 
and  Edminister  in  my  public  office ;  that,  after  the  same  was 
signed  by  Gillmor,  I  either  called  Mr.  Edminister  into  my 
private  office,  or  went  out  into  the  public  office  and  had  him 
sign  the  paper  thera  What  the  exact  facts  are,  I  am  not  now 
prepared  to  say.  And  generally  he  testified  that  he  was  not 
conscious  of  any  peculiar  circumstances  that  would  distin- 
guish the  will  in  question,  as  to  its  execution  or  signing,  from 
the  many  others  that  he  had  prepared,  and  that  he  was  not 
able  to  say  that  the  facts  stated  in  the  certificate  were  not  cor- 
rect, nor  that  they  were  correct. 

Without  going  further  at  large  into  the  testimony,  the  fore- 
going suffices  to  show  the  situation,  and  to  make  obviously  ap- 
plicable the  rules  of  law  above  stated.  The  trial  court  having^ 
duly  found  all  the  detailed  facts  constituting  due  execution 
of  this  will,  we  cannot  hold  that  such  testimony  constitutes  a 
clear  or  overwhelming  preponderance  of  evidence  against  that 
offered  bv  the  instrument  itself. 

By  the  Court. — Judgment  affirmed.    Taxable  costs  of  both 
parties  in  this  court  to  be  paid  out  of  the  estate. 
Vol*  117  — 20 
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MoCoBD,  Respondent,  vs.  Hill,  Appellant. 
February  26— -March  21,  1903. 

Res  judicata:  Decision  on  former  appeal:  Binding  effect:  Puhlio 
lands:  Commutation  of  entry:  Decision  by  local  land  officers: 
Fraud  in  proofs:  Holding  of  land  department  construed:  Con- 
tested entry:  Purchase  from  entryman:  Estoppel  of  defeated 
contestant:  Constructive  trust:  Preference  right  of  entry:  Pre- 
mature commutation. 

1.  A  decision  of  this  court,  upon  questions  raised  by  demurrer,  as 

to  the  rights  of  the  parties  upon  the  facts  as  stated  in  the  com- 
plaint, becomes  the  law  of  the  case,  both  for  the  trial  court 
and  for  this  court,  at  all  subsequent  stages,  except  so  far  as  the 
situation  disclosed  by  the  complaint  and  then  considered  Is 
modified,  by  the  Introduction  of  evidence  or  otherwise,  in  re- 
spects material  to  the  conclusions  then  reached. 

2.  Upon  an  application  to  commute  a  homestead  entry  of  public 

lands  into  a  pre-emption  entry,  the  decision  of  the  facts  as  to 
the  good  faith  of  the  entry,  the  entryman's  residence  on  the 
land,  and  the  honesty  of  his  final  proofs,  rests  with  the  local 
land  officers,  subject  to  appeal  or  other  review. 

3.  Upon  a  former  appeal  It  was  decided,  on  demurrer  to  the  com- 

plaint, that  a  ruling  of  the  secretary  of  the  interior  denying 
confirmation  of  an  entry  of  public  lands,  on  the  ground  that 
"the  proof  submitted  by  the  entryman  was  fraudulent,"  was 
based  upon  fraud  In  certain  supplemental  proofs  and  not  in 
the  original  proofs,  and  that  the  finding  of  the  local  land  of- 
ficers as  to  the  honesty  of  such  original  proofs  had  never  been 
reversed;  and  it  was  held  that  such  fraud  did  not  debar  the  en- 
tryman from  the  benefit  of  the  curative  act  of  Congress  of  June 
3,  1896,  providing  for  confirmation  in  cases  of  premature  com- 
mutation. On  this  appeal,  after  a  trial,  it  appears  that  the 
particular  fraudulent  concealment  referred  to  in  the  former 
opinion  (relating  to  abandonment  and  transfer  of  the  land  by 
the  entryman)  did  not  exist,  but  that  the  supplemental  proofs 
did  contain  other  elements  of  concealment  (relating  to  the 
good  faith  of  a  reconveyance  to  the  entryman  and  renewal  of 
his  occupancy)  which  constituted  the  fraud  upon  which  con- 
firmation of  the  entry  was  denied  by  the  land  department. 
Heldr  that  this  change  in  the  situation  does  not  lessen  the 
binding  efFect  of  the  decision  on  the  former  appeal. 

4.  Nor  is  it  material,  with  respect  to  the  binding  effect  of  the  for- 

mer decision,  that  it  then  appeared  that  no  issue  as  to  the 
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hona  fides  of  the  original  proofs  was  presented  before  the  land 
department,  while  it  now  appears  that  such  issue  was  raised 
but  was  not  considered  or  decided. 

6.  In  a  contest  with  one  J.  as  to  the  right  to  enter  certain  public 
lands,  defendant  was  defeated  and  J/s  entry  allowed.  After- 
wards, knowing  that  plaintiff  contemplated  purchasing  from 
J.,  and  being  inquired  of  as  to  J.'s  rights  and  his  own  claims, 
defendant  stated  to  plaintiff  that  he  had  been  fairly  beaten  in 
the  contest;  that  he  had  no  claim;  that  J.  had  a  good  claim, 
which  he  advised  plaintiff  to  buy;  and  that  if  plaintiff  would  do 
so,  and  let  him  take  away  some  logs  already  cut,  he  would 
make  no  claim.  Plaintiff  purchased,  relying  upon  such  as- 
surance. Thereafter,  in  consideration  of  said  logs,  defendant 
made  written  relinquishment  to  the  United  States  of  all  rfghts 
in  the  land.  Held  that,  while  this  did  not  estop  defendant 
from  setting  up  subsequent  conduct  of  J.  which  might  defeat 
his  title,  or  from  acquiring  new  title  himself,  not  depending 
upon  facts  existing  at  the  time  of  making  such  statements  to 
plaintiff,  yet  defendant  was  estopped  to  attack  the  good  faith 
of  J.'s  original  entry  or  assert  fraud  in  J.'s  commutation  proofs 
made  prior  to  such  statements,'  and  if  by  means  of  such  an  at- 
tack J.'s  entry  was  afterwards  canceled  and  defendant  given  a 
preference  right  of  entry,  defendant  should  be  charged  as  con- 
structive trustee  for  plaintiff  of  the  title  so  acquired. 

6.  A  mere  preference  right  of  entry,  granted  after  a  contest,  does 
not  of  itself  constitute  entry  of  the  land. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  E.  W.  Hei^ms,  Judge.    Affirmed, 

This  is  the  same  action  considered  upon  demurrer  to  the 
complaint,  reported  in  111  Wis.  499,  84  N.  W.  27,  85  N.  W. 
145,  87  X.  W.  481.  It  has  since  been  tried;  the  evidence 
upon  the  trial  consisting  in  the  main  of  the  records  of  the  pro- 
ceedings and  profert  of  the  documents  referred  to  in  the  com- 
plaint, with  some  oral  evidence  in  addition.  The  findings 
are  substantially  in  accordance  with  the  facts  as  set  forth  in 
the  complaint,  so  far  as  the  same  are  material.  Certain  va- 
riances between  the  facts  stated  in  the  complaint  and  those 
appearing  on  the  trial  and  certain  additional  facts  are  suffi- 
ciently stated  in  the  opinion.  Judgment  was  rendered  in 
favor  of  the  plaintiff  on  July  10,  1902,  adjudging  that  the 
legal  title  held  by  the  defendant,  John  F.  Hill,  be  set  over 
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and  transferred  to  the  plaintiff,  Warren  E.  McCord,  as  of  the 
date  of  the  patent  from  the  United  States,  and  that  the  de- 
fendant and  all  claiming  under  him  be  barred  from  having 
or  claiming  any  interest,  either  legal  or  equitable,  and  be  re- 
strained from  setting  up  or  claiming,  any  right,  title,  or  inter- 
est in  the  land,  or  in  any  timber  standing  or  growing  thereon 
on  January  12,  1897,  or  at  any  time  thereafter.  From  that 
judgment  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  W,  F.  Bailey,  attor- 
ney, and  W,  IL  Stafford,  of  counsel,  and  a  supplemental  brief 
and  oral  argument  by  Mr.  Bailey, 

For  the  respondent  there  was  a  brief  by  Lose,  Powell  £  De- 
Forest,  attorneys,  and  Sanborn  &  Sanborn,  of  counsel,  and 
oral  argument  by  L.  K.  Luse,  A.  L.  Sanborn,  and  /.  B.  San- 
bom. 

DoDOE,  J.  Upon  a  former  appeal  in  this  case,  considering 
the  complaint  upon  demurrer  (111  Wis.  499,  84  N.  W.  27, 
85  N.  W.  145,  87  N.  W.  481),  we  rendered  decision  upon  cer- 
tain questions  raised  as  to  the  rights  of  the  parties,  dependent 
upon  facts  set  forth  by  the  complaint  Upon  familiar  prin- 
ciples closely  approximating  those  of  res  adjudicata  and  not 
infrequently  so  called,  that  decision  became  the  law  of  this 
case,  both  for  this  court  and  the  lower  court,  at  all  subsequent 
stages,  except  so  far  as  the  situation  disclosed  by  the  complaint 
and  considered  upon  the  demurrer  %vas  altered  in  respects  ma- 
terial to  the  conclusions  then  reached.  Parker  v.  Pomeroy, 
2  Wis.  112 ;  Keystone  L.  Co.  v.  Kolman,  103  Wis.  300,  79 
N.  W.  224;  Crouse  v.  C.  &  N.  W.  R.  Co.  104  Wis.  473,  480, 
80  N.  W.  752 ;  South  Bend  C.  P.  Co.  v.  George  C.  Cribb  Co. 
105  Wis.  443,  81  K  W.  675.  It  is  therefore  necessary,  in 
considering  the  present  appeal,  to  start  with  such  former  de- 
cision, and  ascertain  how  far  the  situation  has  been  modified 
by  the  introduction  of  evidence,  and  whether  such  modifica- 
tions are  material. 
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The  propositions  decided  on  the  former  appeal  may  be  sum- 
marized as  follows,  namely:  That  in  September,  1892,  the 
officers  of  the  land  department,  in  granting  Jacobus  the  priv- 
ily of  pre-emption  entry  in  commutation  of  his  previous 
homestead  entry,  decided  that  his  entries  were  made  in  good 
faith ;  that  he  had  resided  upon  the  land  in  compliance  with 
the  homestead  laws  for  at  least  six  months  prior  to  said  com- 
mutation; and  that  his  final  proofs,  upon  which  the  pre- 
emption entry  was  allowed,  were  not  fraudulent  Such  entry 
could  not  have  been  allowed  in  absence  of  those  facts.  We 
next  decided,  after  a  careful  examination  of  the  proceedings 
upon  the  contest  raised  by  Hill  over  the  attempt  to  make  sup- 
plemental proofs,  so  far  as  the  complaint  set  them  forth,  that 
neither  the  local  land  officers,  the  commissioner,  nor  the  sec- 
retary, had  ever  reversed  this  finding  of  fact,  but  that  the  re- 
jection of  such  supplemental  proofs  went  upon  the  ground  of 
fraud  occurring  therein;  that  under  the  act  of  June  3,  1896, 
such  fraud  was  no  obstacle  to  Jacobus's  right  to  a  confirma- 
tion of  such  prematurely  allowed  entry  of  September,  1892 ; 
hence  that  the  refusal  of  such  confirmation,  and  the  allowance, 
of  RUVs.  entry  and  subsequent  patent,  were  all  by  mistake  of 
law,  and  conferred  upon  the  latter  merely  the  empty  legal 
title  which  the  United  States  at  that  time  held  in  trust  for  the 
holder  of  the  full  equitable  title  which  the  act  of  1896  had 
conferred  upon  Jacobus  by  virtue  of  the  facts  so  found  to 
exist  Upon  the  trial  no  change  whatever  was  made,  or  even 
attempted  to  be  made,  by  evidence  as  to  the  situation  pre- 
sented before  the  land  officers  at  the  time  of  their  decision  in 
September,  1892,  though  some  attempt  is  now  made  to  argue 
that  they  neither  had  the  power  nor  attempted  to  decide  any- 
thing then — a  position  which  seems  to  be  not  only  in  contra- 
vention of  our  former  decision,  but  of  the  holdings  of  the 
federal  courts  that  the  decision  of  the  facts,  under  such  cir- 
cumstances, rests  with  the  local  land  officers,  subject  to  appeal 
or  other  review.    Moore  v.  Bobbins,  96  U.  S.  530,  532 ;  Par- 
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sons  V,  VenzJce,  164  U.  S.  89,  92, 17  Sup.  Ct.  27.  Hence  our 
former  ruling  that  the  facts  of  good-faith  entry,  six  months' 
residence,  and  honest  final  proofs  had  been  decided  to  exist 
by  the  land  officers,  must  control  now. 

The  decision  of  the  second  question,  namely,  that  of  the 
construction  to  be  given  the  various  rulings  of  the  land  offi- 
cers, but  especially  the  final  order  of  the  secretary  of  the  in- 
terior, of  August  4, 1896,  denying  motion  to  confirm  the  entry 
of  September,  1892,  rested  upon  many  facts  of  more  or  less 
cogency.  In  these,  as  they  appeared  or  were  deemed  to  ap- 
pear from  the  allegations  of  the  complaint,  there  has  been 
some  change  shown  by  the  evidence.  Thus,  it  is  urged  by  the 
appellant  that  the  evidence  shows  facts  variant  from  the  as- 
sumption contained  in  the  former  opinion  that  Jacobus,  in  his 
attempted  supplemental  proofs,  concealed  or  attempted  to 
conceal  from  the  land  officers  the  fact  of  his  abandonment  of 
the  premises  as  a  home,  and  of  the  transfer  thereof  to  McLeod 
and  McCord.  It  now  appears  from  the  evidence  that  his  affi- 
davits on  this  occasion  did  disclose  that  he  temporarily  left 
the  land,  in  the  belief  that  his  title  was  complete,  and  con- 
veyed the  same  to  McLeod  and  McCord,  but  that  the  same  had 
been  reconveyed  to  him  and  his  residence  resumed.  The  only 
materiality  of  the  fact,  assumed  or  stated  in  the  former  opin- 
ion, was  to  establish  that  there  were  acts  in  Jacobus's  supple- 
mental proofs  which  were  deemed  fraudulent  as  against  the 
United  States,  and  which  could  sen^e  as  the  basis  for  the  de- 
cision of  the  secretary  of  the  interior  that  confirmation  must 
be  refused  by  reason  of  fraud  in  making  proofs.  Examination 
now  made  of  the  entire  record  of  this  contest  shows  that  the 
fraud  which  the  local  land  officers  pointed  out  in  their  opin- 
ion, to  which  reference  was  made  in  the  affirmance  of  that 
opinion  by  the  commissioner  of  the  general  land  office,  and  in 
the  affirmance  of  his  decision  by  the  secretary  of  the  interior, 
was  in  attempting  to  impress  those  tribunals  with  the  idea  that 
he  (Jacobus)  had  in  good  faith  reacquired  the  title  to  these 
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premises,  and  had  renewed  his  residence  thereon  for  the  pur- 
IX)se  contemplated  by  the  homestead  laws — of  making  the 
premises  his  home — and  not  for  the  forbidden  purpose  of  ac- 
quiring title  for  some  one  else.  Thus  it  is  declared  by  .the 
register  and  receiver,  after  reciting  these  conveyances  and 
Jacobus's  conduct,  "The  bare  statement  of  facts  points  to 
the  conclusion  that  the  sale  of  the  land  in  December,  1892, 
was  absolute,  and  that  the  subsequent  residence  of  Jacobus 
on  the  land  was  as  agent  of  the  transfen^ea,  and  for  the  pur- 
pose of  acquiring  title  for  them."  And  again,  that  the  vari- 
ous facts  recited  "show  that  the  land  was  riot  reconveyed  to 
Jacobus  in  good  faith,  but  for  the  purpose  of  enabling  him 
to  make  supplemental  proof  for  the  benefit  of  the  grantees. 
We  are  of  opinion,  therefore,  that  Jacobus's  supplemental 
proof  cannot  be  sustained,  and  that  the  entry  should  be  can- 
celed, and  a  preference  right  of  entry  awarded  to  the  contest- 
ant here."  Hence  there  is  now  presented  the  same  circum- 
stance as  on  the  previous  appeal,  namely,  that  the  supple- 
mental proofs  did  contain  elements  of  concealment  which  the 
land  officers  deemed  fraudulent  That  is  all  that  was  or  is  ma- 
terial to  the  conclusion  reached  on  the  former  appeal.  Coun- 
sel for  apf)ellant  argue  that  no  such  fraud  existed  in  fact,  be- 
cause there  is  not  sufficient  evidence  of  any  agreement  on 
Jacobus's  part  at  the  time  of  receiving  the  reconveyance  from 
McCord  and  McLeod  that  he  would  again  convey  the  premises 
to  them  when  he  had  perfected  title.  That,  however,  is  im- 
material. The  question  before  us  is  not  so  much  whether 
fraud  existed,  as  whether  it  might  have  been  and  was  decided 
to  exist  by  the  land  officials.  The  record  discloses  now,  as  on 
the  former  appeal,  that  there  was  in  the  supplemental  proofs 
concealment  of  a  purpose  which  the  land  officers  decided  to 
exist,  and  that  such  concealment  was  by  them  decided  to  con- 
stitute a  fraud.  That,  as  we  held  before,  was  the  fraud  in 
making  proofs  which  the  roister  and  receiver  found  to  exist 
and  reported  in  their  opinion,  which  the  commissioner  af- 
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finned,  an(J  to  which  it  must  be  held  the  secretary  of  the  inte- 
rior referred  when  declaring  in  his  otder  refusing  confirma- 
tion, August  4,  1896,  that  such  refusal  was  upon  the  ground 
of  the  practice  of  fraud  in  making  proofs.  The  change  re- 
sulting from  the  evidence  as  to  the  mere  subject  of  the  con- 
cealment practiced  does  not  modify  the  situation  so  as  to  re- 
lieve us  from  the  controlling  effect  of  our  former  judgment 

Again,  it  was  said  in  our  former  opinion  that  Hill's  pro- 
test against  the  supplemental  proofs  made  no  suggestion  "that 
the  original  proofs  offered  and  accepted  in  September,  1892, 
were  characterized  by  any  fraud  or  fraudulent  practice,  and 
no  issue  as  to  the  bona  fides  of  Jacobus  in  tendering  those 
proofs  was  presented."  This  statement  was  apparently  borne 
out  by  the  allegations  of  the  complaint,  but  is  shown  to  be  in- 
correct by  the  introduction  in  evidence  of  Hill's  affidavit  of 
protest,  which,  while  still  throwing  special  weight  upon  the 
fraudulent  practices  occurring  thereafter,  expressly  alleged 
tliat  "Jacobus  and  his  witnesses  testified  falsely  in  making  his 
final  proofs ;"  hence  the  assumption  made  in  the  former  opin- 
ion that  there  was  no  issue  upon  which  the  land  officers  could 
have  inquired  or  decided  with  reference  to  fraudulent  prac- 
tices in  the  proof  of  September,  1892,  must  disappear  from 
present  consideration,  and  those  decisions  be  construed  in 
the  light  of  the  fact  that  an  issue  was  raised  by  Hill's  contest, 
upon  which  the  land  officers  might  have  again  considered  and 
decided  upon  the  good  faith  or  fraud  of  the  original  proofs 
made  in  September,  1892,  upon  which  Jacobus  was  allowed  to 
pre-empt  and  received  his  certificate.  That  no  such  question 
was  in  fact  considered,  however,  seems  to  be  settled  by  the 
report  of  the  local  land  officers,  where,  after  reciting  what 
charges  had  been  made,  they  declare  the  issues  upon  which 
thoy  deem  it  necessary  to  express  their  opinion  as:  "(1)  Did 
Jacobus  abandon  the  land?  (2)  Was  the  sale  of  the  land  to 
McCord  and  McLeod  a  bar  to  the  offering  of  supplemental 
proof?"  We  still  think  it  plain,  therefore,  that  no  question  in- 
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volving  Jacobus's  proceedings  up  to  and  including  the  final 
proof  of  September,  1892,  were  passed  upon  in  the  considera- 
tion of  the  contest  had  in  1894.  Indeed,  this  seems  to  be  the 
view  of  appellant's  counsel  as  well,  for  he  declares  in  his  brief 
that  "no  question  of  mala  fides  was  found  in  the  making  of 
proofs  [of  September,  1892],  nor  was  the  subject  considered. 
Simply,  from  the  evidence,  which  was  the  same  as  the  affida- 
vits, they  determined  the  second  question  which  they  stated  at 
the  outset^  that  the  sale  of  the  land  to  McCord  and  McLeod 
was  a  bar  to  the  offering  of  supplemental  proof."  It  was  for 
this  reason,  and  for  no  other,  that  the  local  land  officers  reached 
the  conclusion,  and  declared  their  opinion,  that  the  supple- 
mental proof  could  not  be  sustained,  and  that  Jacobus's  entry 
should  be  canceled.  The  commissioner  of  the  general  land 
office  made  no  order  in  this  connection,  except  to  affirm  that 
opinion.  The  final  order  of  the  secretary  of  the  interior  de^- 
nied  confirmation  on  the  ground  of  practice  of  fraud  in  mak- 
ing final  proofs,  "as  fully  set  forth  in  your  [commissioner's] 
office  decision  of  January  23,  1895."  Thus  the  final  decision 
of  the  secretary  is,  by  a  series  of  references,  tied  back  to  the 
practice  of  fraud  in  making  the  supplemental  proofs  described 
in  the  opinion  of  the  local  land  officers  and  made  the  ground 
of  their  recommendation  against  Jacobus.  We  therefore  ad- 
here to  the  conclusion  formerly  reached,  that  nowhere  in  any 
of  the  proceedings  subsequent  to  the  commutation  proofs  was 
there  any  reconsideration  of  the  facts  then  passed  on — cer- 
tainly no  reversal  or  attempted  reversal  of  the  decision  then 
necessarily  made  of  the  facts  essential  to  the  allowance  of  the 
pre-emption  entry.  Those  facts  entitled  Jacobus  to  confirma- 
tion and  patent  under  the  act  of  1896,  thus  creating  in  him 
full  equitable  title 

2.  A  further  ground  which  the  circuit  court  found  to  sup- 
port its  judgment  is  that  the  defendant  is  estopped  from  mak- 
ing any  claim  or  asserting  any  title  to  the  land  in  question  as 
against  the  plaintiff.     The  facts  whereon  this  conclusion  is 
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based  are  substantially  as  follows:  The  defendant,  knowing 
that  plaintiff  and  McLeod  had  in  contemplation  the  purchase 
from  Jacobus  in  December,  1892,  and  being  inquired  of  as 
to  the  rights  of  Jacobus  and  his  ow^n  claims,  stated  that  he 
had  been  fairly  beaten  in  his  contest;  that  he  had  no  claim; 
that  Jacobus  had  a  good  claim,  which  he  advised  them  to  buy ; 
and  that  if  they  would  do  so,  and  would  let  him  (Hill)  take 
away  some  logs  already  cut,  he  would  make  no  claim.  There- 
after, in  expressed  consideration  of  said  logs,  he  made  written 
relinquishment  to  the  United  States  of  all  rights  in  the  land. 
The  trial  court  finds  that  plaintiff  and  McLeod  relied  on  such 
assurances.  In  our  decision  upon  the  demun*er,  we  ruled  that 
this  could  not  estop  IIUl  from  setting  up  subsequent  conduct 
of  Jacobus  which  might  defeat  his  title,  nor  from  acquiring 
new  title  himself,  not  depending  upon  faqts  existing  at  the 
time  of  making  the  declarations.  That  decision  is,  of  course, 
the  law  of  this  case.  Upon  the  trial  it  appeared,  however, 
that  he  did  not  content  himself  with  either  opposing  Jacobus's 
patent  or  basing  his  own  claims  upon  such  subsequent  facts. 
Jle  attacked  the  good  faith  of  Jacobus's  original  entry,  and 
asserted  fraudulent  practices  and  false  swearing  in  his  proofs 
for  commutation  made  in  September,  1892,  and  alleged  his 
own  settlement  on  the  land  in  July,  1891.  If,  therefore,  we 
should  concede  appellant's  contention  that  a  patent  was  de- 
nied Jacobus  and  his  entry  canceled  because,  upon  HilVs  said 
contest,  it  was  made  to  appear  that  the  original  entry  was  in 
bad  faith  and  the  commutation  proofs  fraudulent,  whereby 
he  was  accorded  preference  right  of  entry,  it  would  seem 
obvious  that  HilVs  title  has  been  acquired  by  virtue  of  acts 
and  claims  on  his  part  wholly  inconsistent  with  his  assertions 
made  to  the  plaintiff,  in  reliance  on  which  the  latter  paid 
Jacobus  $4,300  and  gave  Hill  a  quantity  of  logs.  We  cannot 
doubt  that  the  doctrine  of  estoppel  precludes  him  from  such 
change  of  front  to  his  benefit  and  respondent's  injury.  Vilas 
r.  Mason,  25  Wis.  310;  Kingman  v.  Graham,  51  Wis.  232, 
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248 ;  Two  Rivers  Mfg.  Co.  v.  Day,  102  Wis.  328 ;  Leather  M. 
Bank  v.  Morgan,  117  U.  S.  96,  109,  6  Sup.  Ct.  657;  Beatty 
V.  Sweeney,  26  Mich.  217;  Mayer  v.  Erhardt,  88  111.  452; 
Hendricks  v.  Kelley,  64  Ala.  388 ;  Mayer  v.  Ramsey,  46  Tex. 
371;  Downer  v.  Flint,  28  Vt.  527;  Pendleton  v.  Grannis,  14 
Land  Dec.  Dep.  Int  381.  When  appellant  declared  that 
Jacobus's  claim  was  a  good  one  and  encouraged  respondent  to 
purchase  upon  such  supposition,  and  the  latter  acted  upon 
such  assurances,  he  acquired  a  right,  as  against  HiU,  that  he 
should  not  assert  the  contrary,  at  least  upon  the  basis  of  any 
facts  then  existing.  While  this  right  could  not  be  urged 
against  the  United  States  to  prevent  it  from  reclaiming  the 
land,  it  is  enforceable  against  Hill  to  prevent  him  from  profit- 
ing at  the  expense  of  respondent  by  means  of  denial  of  the 
fact  declared  by  him  to  exist ;  and  a  Court  of  equity  can  re- 
quire him  to  hold  any  benefits  acquired  by  such  means  as  con- 
structive trustee  for  the  benefit  of  plaintiff,  to  the  extent,  at 
least,  of  the  rights  which  the  latter  would  have  acquired  had 
the  repudiated  assertions  been  true.  We  concur  in  the  con- 
clusions of  the  trial  court  that  on  this  ground,  as  well,  appel- 
lant must  be  charged  as  constructive  trustee  of  the  whole  title 
for  the  respondent,  and  decreed  to  convey  it  to  him,  if  the 
construction  we  have  placed  on  the  various  decisions  of  the 
land  office  be  erroneous  and  that  contended  for  by  appellant 
be  correct. 

3.  The  court  below  also  decided,  as  a  basis  for  the  judgment, 
that  Jacobus,  having  made  application  to  enter  this  land  in 
February,  1891,  and  having  established  his  residence  thereon 
at  that  time  and  continued  it  up  to  September  20,  1892,  was 
entitled  to  commute  into  a  pre-emption  entry  at  that  time, 
not  only  under  the  provisions  of  sec.  2301,  R.  S.  of  U.  S.,  as 
amended  in  1880,  but  also  under  the  act  of  March  3,  1891, 
which  required  fourteen  months'  residence  "after  the  date  of 
entry."  This  conclusion  was  reached  by  applying  the  nile 
contended  for  by  the  plaintiff  upon  the  former  appeal,  and 
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mentioned  but  not  decided  in  the  opinion  upon  rehearing,  to 
the  effect  that  when  an  applicant,  having  the.  right  to  enter, 
completes  all  the  acts  required  of  him  to  effect  that  result, 
delay  of  the  land  officers  to  note  on  their  books  such  entry  can- 
not affect  his  rights,  whether  such  delay  results  from  hearing 
and  deciding  the  contest,  or  from  any  other  cause ;  that  a  right- 
ful application  to  enter  is  tantamount  to  entry,  and  the  real 
date  of  applicant's  entry  is  when  he  completes  all  the  acts  on 
his  part  necessary  thereto.  We  find  ourselves  unable  to  agree 
with  the  trial  court  that  there  is  any  showing  of  the  conditions 
to  which  this  rule  is  applicable.  It  is  alleged  in  the  complaint 
that  Jacobus  made  application  to  enter  this  land  in  February, 
1891,  but  the  fact  is  not  proved.  It  doeq  appear,  however, 
from  the  order  of  the  commissioner  of  the  general  land  office 
of  April  29,  1892,  that  HUl  made  application  to  locate  the 
same  under  his  military  warrant,  and  that  Jacobus  contested 
that  application.  The  final  order  upon  that  proceeding  was 
that  the  contest  be  sustained,  and  that  Hill's  declaratory  state- 
ment be  canceled,  and  that  Jacobus  be  allowed,  within  thirty 
days,  under  a  preference  right,  to  enter  the  land — ^not  that 
any  prior  application  of  his  be  allowed.  Thereupon  Jacobus 
did,  on  July  6,  1892,  make  application  to  enter,  which  ap- 
plication was  allowed,  and  the  entry  based  on  it  constituted 
the  basis  for  his  subsequent  commutation  and  pre-emption  in 
the  September  following.  Thus  it  fails  to  appear  that  his 
rights  arise  out  of  an  application  to  enter  filed  in  February; 
1891,  allowed  at  a  later  date,  but  merely  that  during  the  pe- 
riod prior  to  July,  1892,  he  had  settled  on  the  land  and  con- 
tested miVs  application  therefor,  thus  securing  a  mere  pref- 
erence right,, which,  as  decided  upon  the  former  appeal,  did 
not,  of  itself,  constitute  entry. 

Appellant  assails  many  of  the  findings  of  fact,  some  of 
which  we  confess  are  not  very  material,  and  therefore  the 
assault  thereon  need  not  be  considered.    Amongst  others,  how- 
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ever,  is  the  finding  by  the  trial  court,  as  an  independent  fact, 
that  Jacobus's  original  proofs  were  honest  and  free  from 
fraud,  and  preceded  by  more  than  fourteen  months  of  actual 
residence  upon  the  land  as  and  for  a  homestead.  It  suffices 
to  say  that  upon  these  questions  the  evidence  is  at  least  fairly 
conflicting,  and  we  are  unable  to  say  that  there  is  any  clear 
preponderance  against  this  findings  which,  in  the  view  we  have 
taken  of  the  decisions  of  the  land  officers,  is  not  very  material, 
unless  it  should  be  deemed  essential  to  the  standing  of  the 
plaintiff  in  a  court  of  equity  to  invoke  its  aid  to  charge  the 
defendant  with  a  trust  in  his  favor. 

The  finding  that  McCord  and  McLeod  purchased  the  inter- 
est of  Jacobus  in  good  faith  is  also  assailed,  but  herC;  also,  we 
are  satisfied  that  the  evidence  is  sufficient  to  support  the  find- 
ing. Indeed,  there  is  very  little  to  throw  doubt  upon  their 
good  faith  in  the  original  purchase  in  December,  1892,  to 
which  they  both  testified ;  and  the  transactions  are  sufficient 
to  warrant  the  inference  drawn  by  the  trial  court,  and  also, 
apparently,  drawn  by  the  land  officers,  that  the  reconveyance 
to  Jacobus  in  September,  1893,  and  the  taking  of  a  mortgage 
from  him,  followed  later  by  conveyance  back  to  McCord  and 
HcLeod.  were  all  colorable  and  merely  formal ;  leaving  them 
at  all  times,  as  between  Jacobus  and  themselves,  the  real  own- 
ers of  his  equitable  interest  in  the  land,  so  that  their  present 
title  really  dates  from  the  original  conveyance  to  them  in 
December,  1892. 

The  finding  that  McCord  and  McLeod  relied  on  HUVs  state- 
ments to  them  with  reference  to  his  own  and  Jacobus's  claims 
against  the  land  at  the  time  when  they  purchased  from  the 
latter  is^also  assailed  by  appellant  The  finding  has  support 
in  the  direct  testimony  of  both  McLeod  and  McCord,  which 
stands  almost  without  contradiction,  save  for  a  somewhat  am- 
biguous answer  made  by  McCord  upon  examination  before 
trial — certainly  not  sufficient  to  constitute  that  overwhelming 
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preponderance  against  his  direct  testimony  upon  the  trial 
which  could  justify  us  in  repudiating  the  finding  by  the  cir- 
cuit court. 

We  therefore  reach  the  conclusion  that  upon  either  the  first 
or  the  second  of  the  grounds  above  discussed,  in  the  alterna- 
tive, the  judgment  appealed  from  is  correct 

By  the  Court. — ^Judgment  affirmed, 

Mabshali.,  J.,  took  no  part. 


PiTMAJS^,  Respondent,  vs.  Hill,  Appellant. 

February  Zt— March  21,  190S, 

Adverse  possession  under  written  instrument:  Assignment  of  cer- 
tificate of  entry:  Mortgage:  Good  faith. 

1.  An  assignment  of  a  certificate  of  entry  of  government  land,  in 

terms  conveying  the  same  and  the  land  therein  described,  is  a 
sufficient  written  instrument  i^)on  which  to  found  adverse 
possession  under  sees.  4211,  4212,  Stats.  1898,  even  though  the 
purpose  of  the  parties  was  to  make  a  mortgage  and  not  a  con- 
veyance of  the  title,  and  even  though  the  mortgage  indebted- 
ness has  been  paid. 

2.  Use  of  land,  otherwise  wild  and  unoccupied,  as  a  wood  lot,  the 

adverse  claimant  having  taken  wood  therefrom  for  his  ordi- 
nary use  annually  for  the  full  statutory  period,  together  with 
payment  by  him  of  the  taxes  during  that  period,  constituted 
adverse  possession  by  such  claimant,  under  sec.  4212,  Stats. 
1898;  and  it  is  immaterial  whether  his  claim  was  made  in  good 
faith  or  bad  faith. 

Appeal  from  a  judgment  of  the  circuit  court  for  Polk 
county :  A.  J.  Vin je,  Circuit  Judge.    Affirmed. 

xlction  to  quiet  title.  The  complaint  is  in  the  usual  form. 
Defendant  answered,  alleging  that  she  was  the  only  heir  at 
law  of  Benjamin  F.  Stetson,  deceased;  that  in  his  lifetime  he 
was  owner  and  possessor  of  United  States  land  warrant 
J^o.  4,571,  calling  for  420  acres  of  government  land ;  that  one 
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i>.  P.  Pitman,  as  agent  of  Stetson,  selected  and  entered  under 
said  land  warrant  the  lands  in  question,  to  wit,  the  southeast 
quarter  of  the  southeast  quarter  of  section  12,  town  33,  range 
19  west,  in  Polk  county,  Wisconsin;  that  plaintifF  claims 
under  said  B.  P.  Pitman,  and  that  the  only  way  the  latter 
became  interested  in  the  land  was  through  an  assignment  by 
Stetson  of  the  land  warrant,  made  August  10,  1861,  by  which 
the  said  warrant  was  conveyed  to  Pitman  to  secure  payment 
of  a  promissory  note  for  $34.07  with  interest  thereon,  the 
principal  and  interest  being  made  payable  on  or  before  the 
1st  day  of  Xovember,  1861 ;  that  the  assignment  was  made  in 
connection  with  an  agreement  in  writing  by  Pitman  to  recon- 
vey  the  property  assigned  to  Stetson  upon  his  paying  the  note ; 
that  the  note  was  paid  and  that  thereby  the  mortgage  debt  of 
Pitman  was  extinguished ;  that  by  reason  of  the  facts  defend- 
ant is  the  sole  owner  of  the  lands  in  question,  and  that  plaint- 
iff has  no  right,  title,  or  interest  therein. 

The  following  documentary  evidence  was  produced  upon 
the  trial :  A  receipt  given  by  B.  P.  Pitman  to  Benjamin  F. 
Stetson  for  the  land  warrant  mentioned  in  the  answer,  the  re- 
ceipt specifying  that  Pitman  was  to  locate  the  land  called  for 
by  the  warrant  and  to  have  $25  for  his  services  and  reim- 
bursement for  all  sums  paid  for  officer's  fees ;  a  certificate  of 
location  of  the  land  in  question  made  by  the  proper  officers  of 
the  United  States  land  office  at  Hudson,  Wisconsin ;  a  United 
States  patent  of  the  land  to  Stetson ;  a  note  apparently  made 
by  Stetson,  corresponding  to  the  one  mentioned  in  the  answer, 
^\^ltten  on  the  same  sheet  with  an  agreement  made  by  B.  P. 
Pitman  to  the  effect  that  if  Stetson  should  pay  the  note  Pit- 
man would  assign  to  him  all  his,  Pitman's,  right,  title,  and  in- 
terest in  the  property  in  question  and  two  other  tracts  of  land, 
the  three  tracts  together  corresponding  with  the  acreage  called 
for  by  the  land  warrant;  an  assignment  on  the  certificate  of 
location  before  mentioned,  in  terms  conveying  such  certificate 


320  SUPREME  COUET  OF  WISCONSIN.      [Mab. 

Pitman  v.  Hill,  117  Wi&  81& 

and  the  land  therein  described  to  Pitman,  and  authorizing 
him  to  receive  the  patent  therefor,  the  said  assignment  being 
executed  by  Stetson  and  his  signature  thereto  being  witnessed 
by  one  witness  and  the  execution  thereof  properly  acknowl- 
edged. The  patent^  certificate  of  location,  and  assignment 
thereon,  came  from  the  possession  of  plaintiff,  and  were  found 
among  his  father^s  papers.  The  note  and  agreement  came 
from  the  possession  of  defendant,  and  were  found  among  her 
father's  papers. 

Due  proof  was  made  that  B.  P.  Pitman  exercised  acts  of 
ownership  over  the  land  by  annually  taking  wood  therefrom 
for  his  ordinary  purposes,  and  cutting  some  timber,  for  a  pe- 
riod of  more  than  twenty  years  after  he  became  possessed  of 
the  certificate  of  entry  and  the  assignment;  that  he  exercised 
such  acts  of  ownership  up  to  the  time  of  his  death,  and  that 
whatever  interest  he  had  in  tiie  property  passed  by  his  will  to 
plaintiff;  that  plaintiff  continued  to  use  the  property  sub- 
stantially the  same  as  his  predecessor ;  that  plaintiff  and  his 
father  have  paid  the  taxes  on  the  property  during  all  the  time 
they  exercised  acts  of  ownership  over  the  same.  There  was 
further  proof  that  the  land  was  wild  and  unoccupied  terri- 
tory during  all  the  time  subsequent  to  the  entry,  except  as  the 
same  was  used  as  a  woodlot  as  before  indicated.  The  land 
was  entered  June  6, 1869,  by  Stetson.  It  was  pateoated  to  him 
August  3,  1860.  The  assignment  of  the  certificate  of  entry 
is  dated  August  10,  1861. 

The  court  found,  respecting  the  entry  of  the  land,  the  issu- 
ance of  the  patent  therefor,  and  the  assignment  of  the  certifi- 
cate of  entry,  in  accordance  with  the  foregoing ;  that  Stetson, 
for  a  valuable  consideration,  August  10,  1861,  sold  and  as- 
signed the  land  warrant  mentioned,  and  the  land  described  in 
the  complaint^  to  plaintiff's  father,  who,  from  1873  to  the  time 
of  his  death,  November  17,  1896,  used  the  land  annually  for  a 
supply  of  fuel  and  timber  for  his  ordinary  use,  and  that  he 
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paid  the  taxes  on  the  property  during  all  that  period:  that 
whatever  interest  he  had  at  the  time  of  his  death  passed  by 
will  to  plaintiff;  and  that  plaintiff  was  the  owner  in  fee 
simple  of  the  property  at  the  time  of  the  commencement  of 
this  action. 

Upon  such  facts  the  court  decided  that  plaintiff  waa  enti- 
tled to  the  relief  prayed  for,  and  judgment  was  entered  ae- 
oordingly. 

Por  the  appellant  there  was  a  brief  by  Mcms  P.  Jerdee,  at- 
torney, and  Sanborn  &  Sanborn,  of  counsel,  and  oral  argu- 
ment by  A.  L.  Sanborn  and  /.  B.  Sanborn.  They  contended, 
inter  alia,  that  the  assignment  of  the  certificate  of  location, 
intended  only  as  a  mortgage,  was  no  such  color  of  title  as 
would  enable  Pitman  to  hold  adversely  under  sees.  4211, 
4212,  Stats.  1898.  A  mortgage  is  not  a  conveyance  of  the 
premises.  Massie  v.  Meeks  (Tex.  Civ.  App.)  28  S.  W.  44; 
Johnson  v.  Davidson,  162  111.  232,  44  N.  E.  499.  The  rela- 
tion between  the  mortgagor  and  mortgagee  is  such  that  the 
former  cannot  hold  adversely  to  the  latter  under  statutes  of 
limitation  which  allow  adverse  possession  without  any  claim 
to  title,  unless  the  mortgagee  has  done  some  act  which  will 
assert  the  adverse  character  of  his  possession.  1  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  817.  The  rule  applies  equally  well  to 
one  who  takes  possession  under  a  deed  absolute  on  its  face, 
but  which  is  in  fact  a  mortgage.  Husheon  v.  Husheon,  71 
Cal.  407, 12  Paa  410. 

For  the  respondent  there  was  a  brief  by  Frank  B.  Dorothy, 
and  oral  argument  by  W.  F.  Bailey, 

Mabshai^l,  J.  It  is  conceded  that  if  the  trial  court  was 
correct  in  drawing  the  inferences  that  are  embodied  in  the 
findings  of  fact,  the  judgment  must  be  affirmed.  The  sole 
question  for  consideration,  therefore,  is.  Are  such  findings 
contrary  to  the  clear  preponderance  of  the  evidence?  It 
Vou  117-21 
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hardly  needs  more  than  the  statement  of  the  evidence  found 
in  the  foregoing  to  solve  that  proposition,  when  we  apply 
thereto  the  rules  of  law  governing  the  subject. 

The  assignment  of  the  certificate  of  entry,  in  terms  convey- 
ing the  same  and  the  land  therein  described  to  respondent's 
predecessor,  was  a  sufficient  written  instrument  upon  which 
to  found  adverse  possession  under  sees.  4211,  4212,  Stats. 
1898.  Grant  that  the  purpose  of  the  parties  was  to  make  a 
mortgage  and  not  a  conveyance  of  the  title,  and  grant,  also, 
that  the  mortgage  indebtedness  has  been  paid;  still  there  is 
evidence  from  which  the  court  was  warranted  in  coming  to  the 
conclusion  that  respondent's  predecessor  held  adverse  posses- 
sion under  the  instrument  for  the  full  statutory  period  neces- 
sary to  give  him  full  title  to  the  property.  A  mere  mortgagee 
of  land  has  no  right  to  the  possession  thereof.  In  this  case 
respondent's  father,  under  the  written  instrument  men- 
tioned,— ^let  it  be  a  mortgage  or  a  full  conveyance,  it  makes 
no  difference  which  we  call  it, — ^took  possession  of  the  prop- 
erty and  treated  it  as  his  own  for  more  than  twenty  years,  and 
his  conduct  during  the  whole  time  was  consistent  only  with  the 
idea  that  his  possession  was  adversa  Ten  years  would  have 
been  sufficient.  Such  conduct  by  a  mortgagee  is  sufficient  to 
give  him  title  by  adverse  possession.  Knowlton  v.  Walker,  13 
Wis.  264;  Waldo  v.  Rice,  14  Wis.  286.  The  acts  of  owner- 
ship were  open,  continuous,  hostile,  and  of  a  nature  to  satisfy 
all  the  essentials  of  adverse  possession  under  or  independently 
of  the  statute.  Lampman  v.  Van  Alstyne,  94  Wis.  417,  69 
N.  W.  171.  They  consisted  of  using  the  premises  for  a  wood- 
lot,  the  adverse  possessor  taking  wood  therefrom  for  his  ordi- 
nary use  annually  for  the  full  statutory  period.  That  satisfies 
to  the  letter  subd.  3,  sec  4212,  Stats.  1898.  To  that  we  have 
added  the  significant  circumstance  of  the  payment  of  the 
taxes,  which  is  inconsistent  with  any  other  theory  than  that 
the  payor  claimed  the  property  as  his  own.  Whether  his  claim 
was  in  good  faith  or  bad  faith  of  course  makes  no  difference. 
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Lampman  v.  Van  Alstyne,  supra.  The  continued  use  of  the 
property  as  indicated,  by  force  of  the  statutes,  sees.  4210, 
4211,  displaced  the  presumption  that  it  was  subordinate  to 
the  rights  of  a  superior  owner,  and  substituted  in  its  place 
the  presumption  that  the  use  was  characterized  by  all  the  ele- 
ments of  adverse  possession  necessary  to  cut  off. the  title  of  a 
once  superior  owner,  if  there  were  such,  and  vest  a  complete 
title  in  fee  in  the  hostile  claimant  Sees.  4210,  4212,  Stats. 
1898;  Carmody  v.  Mulrooney,  87  Wis.  662,  58  N.  W.  1109; 
WUIcins  V.  Nicolai,  99  Wis.  178,  74  N.  W.  103;  Wollman  v. 
RueJile,  100  Wis.  31,  36,  76  N.  W.  425 ;  Bishop  v.  Bleyer, 
105  Wis.  330,  81  N.  W.  413 ;  Illinois  8.  Co.  v.  Budzisz,  lOG 
Wis.  507,  82  N.  W.  634;  Meyer  v.  Hope,  101  Wis.  123,  77 
:N^.  W.  720. 

Now,  where  is  the  evidence  to  rebut  that  state  of  the  case  ? 
Our  attention  is  called  to  none  except  the  circumstance  that 
the  note  claimed  to  represent  the  indebtedness  which  was  the 
foundation  of  the  transaction  of  turning  the  certificate  of 
entry  over  to  respondent  was  found  in  the  possession  of  the 
maker,  indicating  that  it  was  a  paid  obligation.  There  are 
circumstances  about  the  paper  itself  to  impair  its  weight  as 
evidence  Uiat  it  is  a  paid  obligation.  It  was  attached  to  a 
paper  which  naturally  belonged  from  the  beginning  in  the 
possession  of  the  maker  of  the  note.  That,  as  suggested  by 
respondent's  counsel,  indicates  that  the  note  may  never  have 
been  used  at  all;  that  is,  that  it  never  became  an  obligation 
because  never  delivered  to  the  payee.  Again,  if  the  note  was 
paid,  and  was  the  foundation  of  the  transaction  whereby  re- 
spondent's predecessor  came  into  possession  of  the  certificate 
of  entry  and  the  assignment  of  it,  possession  thereof  by  the 
maker  would  rather. indicate  that  the  action  of  such  prede- 
cessor was  hostile.  If  he  paid  the  note  yet  respondent's  prede- 
cessor retained  the  certificate  of  entry  and  the  conveyance 
thereof,  and  treated  the  land. as  his  own,  even  if  the  paper 
were  in  form  as  well  as  in  fact  a  mortgage,  such  conduct 
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would  seein  to  corroborate  the  idea  of  adverse  possession 
rather  than  rebut  it  On  the  whole  we  oan  see  no  justification 
for  holding  that  the  trial  court  found  the  facts  against  the 
dear  preponderance  of  the  evidence. 

By  the  CQurt.-^The  judgment  is  affirmed* 


RoBEHTSi  Appellant,  v&  Ebickson,  County  Olerk,  Respond- 
ent 

February  t7--March  21,  190S. 

ReffUter  in  probate:  Salary:  County  board:  Power  to  prohibit  pay- 
ment: Mandamus  to  county  clerk. 

1.  Under  ch.  803,  Laws  of  1896  (sees.  694,  2464a,  Stats.  1898),  when 

a  county  board  has  fixed  a  salary  for  a  register  in  probate,  and 
has  not  changed  It,  and  has  collected  and  appropriated  the 
money  therefor,  It  cannot  prohibit  the  payment  of  such  salary. 

2.  Where  the  county  board  has  by  a  recorded  vote  directed  that 

orders  be  issued  at  the  end  of  each  month  to  pay  the  salary 
which  It  has  fixed  for  the  register  in  probate  and  for  which  It 
has  raised  the  money  by  taxation,  mandamus  will  lie  to  com- 
pel the  county  clerk  to  sign  such  orders — that  being  a  minis- 
terial duty  clearly  Imposed  by  subd.  3,  sec.  709,  Stats.  1898. 

Appeai.  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Chari.es  Smith,  Judge.    Reversed. 

Appeal  from  judgment  dismissing  alternative  writ  of  marir 
da/mus  upon  the  return,  showing  substantially  the  following 
facts: 

For  some  three  years  prior  to  1902  there  had  beeh  a  duly 
appointed  register  in  probate,  appointed  by  the  county  judge, 
whose  term  of  office  expired  in  January,  1902,  and  for  whom 
a  salary  had  been  fixed  by  the  county  board  of  Douglas  county 
prior  to  his  appointment  and  had  been  regularly  paid.  At  an 
adjourned  meeting  of  the  county  board  held  March  12,  1901, 
a  re$M>lution  was  adopted  to  the  effect  that  the  salary  of  the 
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connty  judge  who  was  to  be  elected  in  the  April  following  be 
fixed  at  $1,500  for  each  year  of  his  term,  and  that  the  salary 
of  register  in  probate  for  said  time  be  fixed  at  $480  per 
annnm,  pajable  in  monthly  instalments,  the  same  as  other 
oounty  ofBoers.  L.  S.  Larson,  having  beai  elected  county 
judge,  upon  his  qualification  in  January,  1902,  appointed  the 
relator  register  in  probate,  and  she  was  regularly  paid  her 
salary  of  $40  at  the  end  of  each  month  up  to  the  last  of  Au- 
gust, 1902.  There  was  included  in  the  tax  levy  for  the  year 
1902,  and  duly  collected,  the  sum  of  $8,000,  for  the  purpose 
of  paying  the  salary  of  the  oounty  judge  and  register  in  pro- 
bate and  other  expenses  of  the  county  court  for  that  year.  The 
county  board,  by  recorded  vote,  had  ordered  that  orders  be  is- 
sued at  the  end  of  each  month  to  pay  the  salaries  of  the  vari- 
ous oounty  officers.  At  a  special  meeting  of  the  oounty  board 
on  August  26,  1902,  it  was  resolved  "that  on  and  after  Sep- 
tember 1,  1902,  no  salary  or  other  allowance  be  made  or  paid 
to  the  register  of  probate  by  Douglas  county."  Eelator  con- 
tinued to  perform  her  duties  as  register,  and  on  the  Ist  day 
of  October,  1902,  demanded  of  the  respondent  county  clerk 
to  issue  and  sign  an  order  for  the  payment  of  the  $40  for  her 
salary  during  the  month  of  September,  which  he  refused  to  do. 
The  cause  was  submitted  for  the  appellant  on  a  brief  by 
Louts  Hanitch,  attorney,  and  L.  8,  Larson  and  D.  E.  Roberts, 
of  counsel,  and  for  the  respondent  on  the  brief  of  C,  IL 
Crovmhart. 

DonoE,  J.  Ch.  803,  Laws  of  1895,  presents  a  somewhat 
complicated  general  scheme  for  the  creation  of  a  responsible 
public  officer  to  perform  the  clerical  functions  essential  to  the 
procedure  in  county  courts,  and  theretofore  involved  in  the 
duties  and  powers  of  the  county  judges.  It  recognized  two 
distinct  interests  to  be  considered  in  deciding  in  any  individ- 
ual instance  whether  a  raster  in  probate  shall  exist  for  that 
county  or  the  clerical  functions  shall  continue  to  be  exercised 
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by  the  oounty  judge.  First  and  primarily  there  is  the  interest 
of  the  judge  himself,  who,  since  he  may  engage  in  the  prac- 
tice of  law  or  business,  may  wish  to  relieve  himself  from  the 
demands  of  these  clerical  duties  on  his  time.  He  therefore 
is  given  full  power,  at  his  will,  to  create  or  extinguish  such  an 
officer.  Next  there  is  the  interest  and  convenience  of  the  pub- 
lic. The  total  labor  of  the  court  may  be  only  so  much  that  the 
judge  alone  can  perform  it  without  delays,  or  the  reverse  may 
be  true,  so  that  the  existence  of  a  clerical  officer  is  essential  to 
prompt  dispatch  of  business  and  to  the  convenience  of  liti- 
gants. Therefore  the  county  board  is  vested  with  discretion 
whether  the  public  treasury  ought  to  bear  the  expense.  This 
general  scheme  is  quite  apparent  in  the  original  l^islation, 
and,  though  somewhat  obscured  by  the  distribution  of  diflfer- 
ent  parts  of  the  act  of  1895  between  sees.  694  and  2464a, 
Stats.  1898,  without  doubt  persists  in  the  law  as  it  now  stands 
on  the  statute  book.  The  law  also  clearly  contemplates  that 
the  register  is  to  receive  a  salary,  for  it  provides  (sea  2464a> 
Stats.  1898)  that  when  the  county  board  shall  not  fix  a  salary 
'^the  judge  shall  compensate  such  register."  It  is  too  apparent 
for  serious  debate  that  this  particular  contingency  is  not  be- 
fore us,  so  that  by  mere  force  of  the  law,  apart  from  any  agree- 
ment, the  duty  rests  oti  the  county  judge  to  compensate  appel- 
lant She  clearly  could  not  demand  that  he  pay  her,  for  that 
duty  is  cast  upon  him  only  when  "the  county  board  shall  not 
fix  a  salary."  By  the  record  before  us  it  appears  that  they 
have  fixed  one.  The  question  for  decision,  however,  is 
whether,  when  the  county  board  have  fixed  a  salary,  and  have 
not  changed  it,  and  have  collected  and  appropriated  the  money 
therefor,  they  can  prohibit  payment  of  it  This  does  not  nec- 
essarily involve  decision  whether  by  a  mere  fixing  of  a  salary 
the  county  board  for  all  future  time  adopt  a  system  from 
which  they  cannot  recede,  as  was  held  to  be  the  effect  of  a  very 
different  axjt  as  to  sheriff's  compensation,  under  a  radically 
different  statute,  in  Northern  Trust  Co.  v.  Snyder,  113  Wis. 


21]  JANUARY  TERM,  1903.  327 

Roberts  v.  Erickson,  117  Wis.  334. 

516,  530,  89  K  W.  460.  Nor  are  we  called  on  to  decide 
whether,  as  argued  by  appellant,  there  is  a  public  policy,  en- 
forceable by  the  courts,  beyond  the  control  of  the  legislature, 
which  must  constrain  us  to  a  holding  that  the  salary  of  an 
officer  having  no  term  cannot  be  changed  while  he  continues 
to  hold  the  office,  notwithstanding  the  statute  (sec.  694,  Stat^?. 
1898)  authorizes  the  county  board  to  fix  that  salary  from  time 
to  time.  In  the  present  instance,  the  appellant  having  been 
appointed  and  the  county  board  having  fixed  her  salary,  that 
salary,  by  the  very  terms  of  sec.  694,  Static.  1898,  "shall  be 
paid  at  the  end  of  every  month."  The  resolution  of  the  county 
board  that  after  September  1,  1902,  it  shall  not  be  paid,  is  di- 
rect negation  of  the  statute ;  and,  as  the  latter  cannot  be  nega- 
tived by  the  county  board,  their  resolution  is  of  no  force. 
Hence  the  appellant,  having  performed  the  duties  of  register 
in  probate  for  the  month  of  September,  was  entitled  by  law  to 
be  paid  $40  therefor. 

"No  question  seems  to  be  raised  as  to  the  propriety  of  man- 
da/m,u8  against  the  county  clerk  as  a  remedy,  nor  do  we  think 
it  doubtful.  The  resolution  that  appellant  be  not  paid  by  the 
county  is  without  force,  as  being  in  derogation  of  a  statutory 
command.  The  money  for  this  month's  salary  has  been  raised 
by  taxation,  accompanied  by  the  order  of  the  county  board 
that  orders  be  issued  therefor  at  the  end  of  eaxjh  month. 
Subd.  3,  sea  709,  Stats.  1898,  m^es  it  the  duty  of  the  county 
clerk  to  sign  orders  under  such  circumstances.  Hence  man- 
damns  will  issue  against  him  to  compel  the  performance  of 
this — a  ministerial  duty  clearly  imposed  by  law.  State  ex 
rel  Treat  v.  Richter,  37  Wis.  276. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  awarding  peremptory  writ 
of  mandaanus  as  prayed. 


828  SUPREME  COURT  OF  WISCONSIN.      [Mab. 

Beebe  v.  Wisooomn  Mortgage  Loan  Oa  117  Wia  83a 


Seebe,  Respondent,  vs.  Wisconsin  Mobtoaoe  Loan  Com- 
pany and  otherS;  imp.,  Appellants. 

February  27 — March  21,  1903. 

Mortgages:  ReJation  of  mortgagor  and  mortgagee,  how  created: 
Form  of  transfer  immaterial:  Indebtedness:  Implied  promise 
to  pay:  Farol  evidence:  Sale  by  mortgagee:  Bona  fide  pur- 
chaser: Notice:  Remedies:  Equity:  Parties. 

1.  While  a  mortgage  does  not  create  an  interest  in  land  and  is  only 

a  lien  on  land,  a  inere  incident  of  some  principal  thing  which 
it  secures,  and  it  is  generally  true  that  the  relation  of  debtor 
and  creditor  is  essential  to  the  relation  of  mortgagor  and  mort- 
gagee, the  indebtedness  being  the  principal  thing  which  the  in- 
cident, the  mortgage,  secures,  it  is  not  necessary  to  the  incident 
that  such  principal  thing  be  created  by  an  express  promise. 

2.  If  a  person  takes  the  title  to  real  estate  at  the  request  of  an- 

other, such  person  agreeing  to  transfer  the  property  to  Such 
other  upon  the  latter's  refunding  the  money  paid  with  interest, 
whether  the  agreement  to  transfer  the  property  be  to  make  the 
same  within  a  specified  time  or  not,  it  is  competent  to  find 
from  the  circumstances,  no  fact  or  facts  appearing  to  indicate 
to  the  contrary,  that  there  was  an  exchange  of  promises  be- 
tween the  parties,  made  either  expressly  or  by  implied  under- 
standing, to  the  effect  that  such  other  would  reimburse  such 
person  for  his  expenditures  and  that  thereupon  such  person 
would  convey  the  land  to  such  other. 
8.  In  the  circumstances  stated  in  the  last  paragraph,  the  relations 
of  debtor  and  creditor  and  mortgagor  and  mortgagee  exist  and 
the  remedies  for  the  yindlcatlon  of  the  rights  of  the  respective 
parties  are  similar  to  those  in  case  of  a  formal  mortgage. 

4.  No  particular  form  of  words  is  necessary  to  create  the  relation 

of  mortgagor  and  mortgagee.  In  determining  whether  such 
relation  exists  it  is  {he  substance  of  things  that  governs.  Any 
transfer  of  property  as  security,  regardless  of  the  form  char- 
acterlzii\g  the  same,  creates  such  relation. 

5.  Parol  evidence  is  admissible  to  show  that  a  writing  or  several 

writings  taken  together  were  intended  to  create  the  relation 
of  mortgagor  and  mortgagee,  though  they  bear  upon  their  face 
no  semblance  thereof,  and  such  evidence  alone,  if  it  shows 
clearly  the  intention  of  the  parties,  is  sufBicient  to  establish 
and  render  effectual  the  true  character  of  the  transaction. 

6.  If  a  person  who  deals  with  another  in  regard  to  real  estate  is  so 

informed  in  a  general  way  of  the  existence  of  a  claim  of  a  third 
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person  to  the  property  as  to  bring  tbe  matter  of  such  claim 
home  to  him  as  a  man  of  ordinary  care  in  business  tranaac- 
tions,  he  Is  bound  to  take  notice  of  all  the  facts  which  a  fair  in- 
restigatioa  of  the  matter  would  bring  to  his  attention  and  is 
charged  with  knowledge  of  such  facts  and  the  legal  effect 
thereof. 
7.  If  a  person  having  only  a  mortgage  interest  in  land  yet  holding 
the  same  apparently  by  an  absolute  deed  thereof,  wrongfully 
deals  therewith  as  his  own  property  by  contracting  to  sell  it 
to  an  innocent  third  person,  the  true  owner  of  the  property 
may  sue  such  person  in  equity  to  establish  his  rights,  and  with- 
out making  such  third  person  a  party  to  the  suit  may  success- 
fully invoke  the  court  to  fully  establish  the  title  to  such  prop- 
erty in  himself,  saving  the  right  of  such  third  person  to  hold 
him  as  trustee  of  the  legal  title  to  the  property  in  place  ot  the 
vendor,  liable  to  convey  the  same  to  such  third  person  upon  his 
paying  to  such  owner  all  sums  of  money  due  upon  the  contract 
subsequent  to  the  relations  between  such  vendor  and  such 
third  person  being  interrupted  by  the  suit 
[Syllabus  by  Mabshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Chippewa 
county:  A,  J.  Vinje,  Circuit  Judge.    Affirmed. 

The  issues  raised  by  the  pleadings  and  the  cause  of  action 
of  plaintiff  will  sufficiently  appear  by  the  findings  of  the  trial 
court  here  given,  in  the  language  thereof  as  near  as  the  same 
is  necessary  in  order  to  clearly  indicate  the  idea  therein  con- 
tained: (1)  July  28,  1897,  and  prior  thereto,  plaintiflF  owned 
a  vendee's  interest  in  the  land  described  in  the  complaint, 
under  a  contract  made  in  the  usual  form  with  him  by  the 
holder  of  the  legal  title,  A.  C.  Bruce,  upon  which  contrajct 
there  was  due  the  sum  of  $42.  (2)  At  the  time  specifically 
mentioned  plaintiff,  being  indebted  to  the  defendant  loan  com- 
pany in  the  sum  of  $75,  agreed  to  assign  his  land  contract  to 
it,  the  company  to  thereupon  pay  the  balance  due  thereon  to 
A.  C.  Bruce,  take  a  deed  from  him,  and  hold  the  title  to  the 
property  ss  security  for  the  payment  to  it  of  the  $42  and  the 
$75,  the  total  sum  being  $117,  with  interest  thereon.  (3)  The 
agreement  made  as  aforesaid  was  properly  carried  out,  the 
same  being  evidenced  as  follows :  The  contract  was  assigned 
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to  tlie  loan  oompany  by  an  instrument  in  writing  in  the  usual 
form.  The  company  thereupon  gave  plaintiff  a  written  in- 
strument in  the  form  of  a  receipt  and  agreement  The  receipt 
acknowledged  the  transfer  to  it  of  the  contract,  contained  a 
dcclaraiion  of  the  purpose  of  such  transfer  and  an  agreement 
that  it  was  to  take  a  deed  of  the  land,  paying  the  vendor  in  the 
contract  the  balance  due  him,  and  convey  the  land  to  plaint- 
iff at  any  time  within  two  years  of  the  date  of  the  paper  on 
payment  by  him  to  the  loan  company  of  $117  with  interest 
from  such  date  at  eight  per  cent,  per  annum.  Thereafter  the 
company  paid  Bruce  the  amount  due  him  and  took  a  con- 
veyence  of  the  land  in  accordance  with  the  agreement  afore- 
said. (4)  August  24,  1899,  the  loan  company  conveyed  the 
land  to  defendant  Allen,  who  at  the  time  thereof  had  knowl- 
edge of  all  the  facts  respecting  his  grantor's  interest  in  the 
property.  (5)  March  23,  1900,  said  Allen  contracted  with 
defendant  Anderson  to  sell  to  him  one  forty-acre  tract  of  land, 
he  having  knowledge  of  plaintiff's  rights  in  the  property. 
(6)  August  24,  1899,  Allen  procured  a  tax  deed  of  the  land 
to  be  taken  in  the  name  of  Jennie  A,  White,  she  allowing  her 
name  to  be  used  as  a  mere  cover  for  a  transaction  that  was 
really  his  own.  (7)  May  1,  1900,  Allen,  in  the  name  of  Jen- 
nie A.  White,  contracted  with  Carl  Osse  to  sell  him  one  forty- 
acre  tract  of  the  land  for  $175,  and  there  is  now  unpaid  upon 
such  contract  $90,  with  interest  thereon  at  the  rate  of  six  per 
cent  per  annum.  (8)  May  31,  1900,  said  AUen  contracted 
with  H.  Erickson  to  sell  him  two  forty-acre  tracts  of  the  land, 
Erickson  having  at  the  time  thereof  full  knowledge  of  plaint- 
iff's rights  in  the  property.  (9)  Said  AUen  has  taken,  either 
in  his  own  name  or  in  the  name  of  Jennie  A.  White,  tax  cer- 
tificates on  the  property  for  the  years  1896,  1897,  1898,  and 
1899,  and  he  still  controls  such  certificates.  He  expended  the 
sum  of  $2  in  taking  the  tax  deed  aforesaid.  (10)  Before  the 
commencement  of  this  action  plaintiff  tendered  to  AUen  full 
payment  of  the  amount  due  upon  the  contract  with  the  loan 
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company^  together  with  a  sufficient  sum  to  reimburse  him  for 
all  his  expenditures  to  protect  the  title  to  the  property,  to- 
gether with  interest  upon  all  such  expenditures  to  which  he 
was  entitled  by  law.  (11)  The  balance  legally  and  equitably 
due  said  Allen  from  plainti£i>  charging  the  latter  with  the 
amount  due  upon  his  contract  with  the  loan  company  and  the 
expenditures  made  by  the  company  for  tax  claims  and  the 
cost  of  the  tax  deed  with  interest  thereon,  and  crediting  him 
with  the  amount  received  by  Allen  upon  the  Osse  contract,  is 
$132.52,  which  sum  plaintiff  has  deposited  with  the  clerk  of 
the  court  subject  to  the  court's  order. 

As  condusicms  of  law  the  court  found  that  the  transactions 
between  plaintiff  and  the  loan  company  created  the  relation 
of  mortgagor  and  mortgagee  between  them;  that  Allen  ax^ 
quired  no  better  right  to  the  land  through  the  deed  from  the 
loan  company  than  such  company  possessed ;  that  the  vendees 
in  the  land  contracts  with  Allen  acted,  in  making  the  same, 
with  knowledge  of  the  facts  in  regard  to  plaintiff's  rights,  and 
stood  in  no  better  position  than  Allen;  that  Osse,  as  an  inno- 
cent purchaser,  should  pay  the  balance  due  upon  his  contract 
to  the  plaintiff,  who  should  have  the  benefit,  in  the  accounting 
with  Allen,  of  the  amount  paid  to  the  latter  upon  said  con- 
tract ;  that  the  tax  deed  and  the  tax  certificates  gave  Allen  and 
Jennie  A.  White  no  other  right  than  to  be  reimbursed  for  the 
money  expended  therefor,  with  the  interest  provided  by  law ; 
that  on  a  just  and  true  accounting  of  all  the  matters,  the  bal- 
ance equitably  payable  to  defendant  Allen,  the  same  to  cover 
all  interests  of  defendant  Jennie  A.  White,  is  $132.50;  that 
judgment  should  be  rendered  accordingly ;  that  it  should  re- 
quire the  Osse  contract  to  be  assigned  to  plaintiff,  a  quitclaim 
deed  to  be  made  to  him  by  Jennie  A.  White,  all  tax  certifi- 
cates in  the  hands  of  AUen  to  be  delivered  to  him,  suitable  in- 
struments to  be  executed  and  delivered  to  him  by  defendants 
to  release  all  their  rights  of  record  in  the  property.  There 
were  some  further  provisions  in  reference  to  the  judgment  to 


882  SUPREME  OOUKT  OF  WISCONSIN.      [Mar. 

Beebe  ▼.  Wisooii^ta  Hort«t0B  Lou  Ckx  117  Wis.  88a 

be  rendered  to  fully  settle  the  equities  between  the  parties. 
Judgment  was  rendered  accordin^y.  The  defendants  Wis- 
consin Mortgage  Loa^  Compainy,  Raymond  Allen,  and  Jennie 
A.  White  appeal. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
Dayton  E.  Cook  and  W.  M.  Bowe,  and  for  the  respondent  on 
that  of  Connor  &  Leonard. 

Mabbhaix,  J.  The  main  question  to  be  decided  is,  Did  the 
court  err  in  concluding  from  the  evidence  that  the  relations  of 
mortgagor  and  mortgagee  were  created  between  plaintiff  and 
the  loan  company?  It  is  suggested  as  a  conclusive  circum- 
stance in  favor  of  appellant  that  after  the  land  contract  was 
assigned  to  the  company  and  it  gave  back  the  agreement  to  re- 
spondent;  the  relations  of  debtor  and  creditor  did  not  exist 
between  them,  an  element  ordinarily  vital  to  the  relations  of 
mortgagor  and  mortgagee.  True,  a  mortgage,  not  being  an 
interest  in  land,  but  only  a  lien  on  land,  a  mere  incident  of 
something  it  stands  for,  as  security,  there  must  be  the  princi- 
pal thing  or  else  there  cannot  be  the  incident.  If  there  were 
the  latter  in  this  case  it  must  have  been  an  indebtedness  of 
plaintiff  to  the  loan  company  which  the  assignment  was  given 
to  secure.  In  determining  what  the  real  relations  were  be- 
tween the  parties,  after  the  exchange  of  the  assignment  of  the 
contract  for  the  receipt  and  agreement^  we  may  look  to  the 
situation  of  the  parties  at  that  time,  all  the  circumstances  of 
the  transaction,  and  their  conduct  in  reference  thereto  subse- 
quently, and  all  the  evidence  bearing  on  the  question. 

Three  elementary  principles  must  be  kept  clearly  in  mind 
in  dealing  with  cases  of  this  sort:  (a)  A  transfer  of  property 
as  security,  r^ardless  of  the  form  thereof,  is  a  mortgage,  and, 
as  regards  rights  or  remedies,  must  be  dealt  with  as  sudi. 
StarTcs  v.  Redfield,  62  Wis.  349,  9  N.  W.  168 ;  Brayton  v. 
Jones,  6  Wis.  117;  Cumps  v.  Kiyo,  104  Wis.  656,  80  N.  W. 
937.    (b)  If  from  all  the  circumstances  of  the  ^ase  it  appears 


21]  JANUAEY  TERM,  1903.  888 

Beebe  ▼.  Wisoonoin  Mortgftge  Loftn  Ca  117  Wi&  82& 

clearly  that  the  parties  intended  to  create  the  relation  of 
debtor  and  creditor  betiveen  themselyee  or  to  recognize  that 
relation  as  existing  as  a  basis  for  a  mortgage^  their  purpose  in 
that  regard  will  be  deemed  to  have  been  accomplished  so  far 
as  necessary  to  carry  into  effect  the  incidental  purpose  to  cre- 
ate the  relation  of  mortgagor  and  mortgagee  to  secure  pay- 
ment of  the  indebtedness,  though  it  does  not  appear  that  there 
was  the  express  promise  to  pay  which  generally  characterizes 
the  creation  of  such  principal  relation.  Schriber  v.  Le  Clair, 
66  Wis.  5Y9,  29  K  W.  670,  889;  Gettelman  v.  Oomm.  U. 
Ass.  Co.  97  Wis.  237,  241,  72  N.  W.  627.  (c)  Parol  evi- 
dence is  admissible  to  show  that  the  purpose  of  a  writing,  or 
several  writings  taken  together,  was  to  create  the  relation  of 
mortgagor  and  mortgagee,  even  though  the  writing  or  writ- 
ings do  not  bear  upon  their  face  any  suggestion  of  such  char- 
acter, and  such  evidence  alone  may  be  effective  to  establish 
Quch  purpose  if  it  has  sufficient  probative  force  to  clearly  in- 
dicate the  same.  Plato  v.  Roe,  14  Wis.  463 ;  8weet  v.  Mitch- 
ell, 15  Wis.  641 ;  Jordan  v.  Warner's  Estate,  107  Wis.  539, 
550,  83  N.  W.  946.  XTnder  some  circumstances  the  evidence 
must  be  more  oanvincing  than  in  others.  It  is  said  that  to 
turn  an  instrument  which  is  absolute  on  its  face  into  a  mort- 
gage by  parol  evidence,  the  proof  should  be  so  strong  that  such 
was  the  intention  of  the  parties  as  to  leave  no  substantial 
doubt  on  the  subject  Becker  v.  Howard,  76  Wis.  415,  44 
N.  W.  755;  McCormick  v.  Hemdon,  67  Wis.  648,  31  N.  W. 
303 ;  Jordan  v.  Warners  Estate,  107  Wis.  552. 

The  most  familiar  cases  where  all  of  the  above  principles 
were  applied  are  those  where  one  person,  at  the  request  of  an- 
other whose  land  was  sold  upon  execution  or  foreclosure, 
bought  the  same  at  the  sale  and  took  title  thereto,  agreeing 
verbally  to  convey  the  same  to  such  other  upon  his  repaying 
the  money  expended  in  the  transaction,  with  interest  Sweet 
r.  Mitchell,  15  Wis.  641 ;  Spencer  v.  Fredendall,  15  Wis. 
666 ;  Wilcox  v.  Bates,  26  Wis.  465 ;  HoUe  v.  Bailey,  58  Wis. 
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434,  448,  17  N.  W.  322;  Schriber  v.  Le  Clair,  66  Wis.  579, 
29  N.  W.  570,  889;  Phel(m  v.  Fitzpafrick,  84  Wis.  240,  54 
N.  W.  614.  It  will  be  observed  that  one  of  the  most  common 
claims  made  in  such  cases  was  that  there  was  no  indebtedness 
created  because  there  was  no  promise  to  pay,  and  that  there- 
fore no  mortgage  relation  was  created.  That  is  the  claim 
urged  now.  The  answer  of  the  court  uniformly  was,  either 
expressly  or  in  effect,  that  an  implied  promise  to  pay  arose 
from  the  conduct  of  the  parties,  and  that  an  express  promise 
was  unnecessary.  Phelan  v.  FUzpatrich  is  a  very  strong  case 
on  the  subject  In  Schriber  v.  Le  Clair,  supra,  the  facts  were 
somewhat  different,  but  the  element  of  indebtedness  and 
promise  to  pay  was  foimd  by  inference  from  the  conduct  of 
the  parties.  The  general  idea  governing  the  cases  is  this :  If 
a  person  requests  another  to  pay  off  an  indebtedness  on  his 
property  and  take  title  thereto  and  convey  the  same  to  such 
person  upon  his  repaying  the  money,  it  is  competent  to  find 
from  such  circumstances  alone,  there  being  nothing  to  im- 
pair the  probative  force  thereof,  an  implied  promise  to  refund 
the  money  upon  the  one  side  and  an  implied  promise  upon 
the  other  to  convey  the  property  upon  such  repayment  being 
made. 

Applying  the  foregoing  to  the  evidence  in  this  case,  it  suffi- 
ciently indicates  the  creation  of  the  relation  found  by  the 
trial  court  to  preclude  us  from  holding  that  the  decision  in 
that  regard  is  against  the  clear  preponderance  of  the  evidence. 
We  are  inclined  to  agree  with  the  suggestion  of  respondent's 
counsel  that  the  instrument  given  to  respondent  by  the  loan 
company  shows  upon  its  face  that  the  title  to  the  property 
was  taken  as  security  only.  It  shows  all  the  circumstances 
usually  characterizing  the  cases  where  one  person  took  title 
to  the  property  of  another  at  a  judicial  sale  to  protect  sudi 
other.  The  loan  company  acknowledged  receipt  of  the  land 
contract,  plainly  indicating  that  the  parties  did  not  intend 
that  it  should,  by  the  assignment  thereof,  become  the  absolute 
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owner  of  respondent's  interest  in  the  land.  It  contained  an 
agreement  that  the  company  would  pay  the  vendor  in  the  con- 
tract the  balance  due  thereon,  thereby  becoming  liable  to  such 
vendor.  It  further  contained  an  agreement  to  take  the  title 
to  the  land  and  to  convey  the  same  to  respondent  at  any  time 
within  two  years  from  the  date  of  the  receipt  upon  his  paying 
$117  with  interest  thereon  at  the  rate  of  eight  per  cent  per 
annum.  From  those  features  of  the  paper,  applying  the  rules 
we  have  referred  to,  the  court  was  fully  warranted  in  infer- 
ring that  the  understanding  between  the  parties  was  that 
plaintiff  should  pay  the  $117  and  interest  within  two  years, 
that  there  were  mutual  promises  between  the  parties,  and  that 
the  respondent's  interest  in  the  land  was  agreed  to  be  held  by 
the  company  to  secure  the  performance  of  his  promise.  In 
Phelan  v,  Fitzpairich  there  was  no  evidence  of  any  express 
promise  to  pay.  The  decision  of  the  court  went  upon  the 
theory  that  since  the  person  who  took  the  title  did  so  at  the 
request  of  the  person  who  was  about  to  be  divested  thereof  by 
a  judicial  sale,  he  impliedly  agreed  to  convey  the  land  to  such 
person  upon  her  request  whenever  she  might  choose  to  repay 
the  money,  and  that  she  impliedly  agreed  to  make  such  pay- 
ment within  a  reasonable  time  upon  being  requested  to  do  so. 
That  is  quite  an  extreme  case,  yet  this  court  did  not  feel  justi- 
fied in  reversing  the  decision  of  the  trial  court  that  the  rela- 
tions of  debtor  and  creditor  and  mortgagor  and  mortgagee 
were  created  between  the  parties. 

When  we  refer  to  the  oral  testimony  in  aid  of  the  writings, 
a  very  strong  case  is  made  in  favor  of  respondent  It  appears 
that,  as  a  part  of  the  transaction  which  included  the  making 
of  the  papers,  the  loan  company  agreed  to  compromise  its 
claim  of  $148  against  respondent  for  $75,  on  condition  of 
payment  of  the  latter  sum  and  the  sum  necessary  to  pay  the 
balance  due  upon  the  contract,  being  secured  by  an  assignment 
to  it  of  such  contract^  and  that  the  papers  were  made  in  exe- 
cution of  such  agreement    That  indicates  that,  while  the  par- 
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ties  oontemplajted  an  extinguishment  of  the  old  indebtedness, 
a  new  one  of  $75  was  intended  to  be  created  in  its  place,  with 
the  further  indebtedness  of  $42,  to  secure  the  company  for  its 
obligation  to  pay  ihe  balance  upon  the  contract.  Before  and 
after  the  two  years  mentioned  in  the  paper  respondent  was 
recognized  as  having  an  interest  in  the  property.  He  was 
consulted  with  reference  to  making  contracts  for  sales  of 
land ;  he  was  requested  to  pay  the  taxes ;  and  money  was  re- 
ceived of  him  by  appellant  Allen  for  expenses  incurred  by 
him  in  removing  incumbrances  from  the  property.  Such  cir- 
cumstances and  others  that  might  be  mentioned  are  incon- 
sistent with  the  idea  that  there  was  no  promise  on  the  part 
of  respondent  to  pay  the  $117  to  the  loan  company,  and  that 
the  agreement  to  convey  the  land  was  a  mere  unilateral  prom- 
ise or  option. 

Appellants'  counsel  contend  that  there  is  no  8upi)ort  for  the 
finding  that  Allen,  Erickson,  and  Anderson  were  severally 
purchasers  with  notice  of  plaintiif  s  rights.  That  is  based 
solely  on  the  theory  that  they  cannot  be  rightly  charged  with 
knowledge  of  more  than  what  appeared  upon  the  face  of  the 
paper  given  to  respondent  denominated  by  him  a  contract  for 
the  property.  As  we  have  held  that  such  paper  was  sufficient 
of  itself  to  indicate  that  the  loan  company  obtained  only  a 
mortgage  interest  in  the  property,  such  contention  is  imma- 
terial. The  evidence  shows  that  the  parties  all  knew  respond- 
ent claimed  that  his  paper  gave  him  the  interest  of  a  vendee 
imder  a  land  contract  in  all  the  property.  Allen's  evidence 
indicates  that  he  knew  just  what  respondent  claimed.  Re- 
spondent testified  that  he  told  Erickson  and  Anderson  that  his 
land  contract  covered  the  land ;  that  he  had  several  conversa- 
tions with  them  about  the  matter ;  that  he  told  them  the  title 
was  in  Allen  and  that  there  was  money  to  be  paid  to  him ;  that 
he  negotiated  with  them,  as  owner  of  the  land,  to  sell  portions 
thereof.    Looking  at  the  evidence  in  the  whole,  it  seems  quite 
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cliear  that  Allen  knew  as  much  about  plaintiff's  interest  in  the 
property  as  he  did;  that  Allen  mside  the  common  mistake  of 
supposing  that  when  default  was  made  by  respondent  his 
rights  in  the  land  were  forfeited,  and  that  Erickson  and  An- 
derson took  Allen's  version  of  his  legal  rights  instead  of  re- 
spondent's. They  certainly  had  sufficient  knowledge  of  re- 
spondent's rights  to  put  them  on  inquiry  in  respect  to  all  the 
facts.  Therefore,  they  were  chargeable  with  knowledge  of  the 
legal  effect  thereof,  and  the  court  was  warranted  in  finding 
that  they  were  not  innocent  purchasers. 

Complaint  is  made  because,  while  Osse  is  not  a  party  to  the 
litigation,  appellant  Allen  is  required  by  the  judgment  to 
transfer  the  land  contract  with  him,  and  the  lien  affected 
thereby,  to  respondent,  so  that,  while  Allen  is  not  released 
from  carrying  out  his  agreement  with  Osse,  he  is  by  such 
judgment  deprived  of  power  to  do  so.  It  is  claimed  such  r^ 
lief  should  not  be  granted,  since  Osse  was  not  made  a  party 
to  the  litigation.  We  are  unable  to  see  any  ground  for  com- 
plaint in  that  on  Allen's  part.  Osse's  rights  are  not  affected 
by  the  suit,  and  could  not  have  been,  properly,  in  any  event, 
if  he  was  an  innocent  party.  He  stands  as  such,  and  his  equi- 
table rights  are  all  protected.  Upon  paying  out  his  contract 
to  the  person  entitled  to  the  money  he  will  be  entitled  to  a 
conveyance  from  whomsoever  shall  hold  the  l^al  title  to  the 
land  in  trust  for  him.  The  danger  that  he  may  make  a  claim 
against  Allen  which  the  latter  may  not  be  able  to  discharge 
according  to  the  terms  of  the  contract  is  hardly  one,  under  the 
circumstances,  which  a  court  of  equity  is  bound  to  provide 
against.  Allen  must  be  held  to  have  had  knowledge,  when  he 
made  the  contract  with  Osse,  that  he  might  not  be  able  to  per- 
form as  he  agreed ;  that  he  might  be  placed  in  the  exact  situa- 
tion in  which  he  now  finds  himself  by  reason  of  this  litiga- 
tion. Osse  has  all  the  protection  the  court  could  give  him, 
equitably,  if  he  were  a  party  to  the  cause.  He  is  accorded  the 
VoullT— 23 
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right  to  all  the  title  to  the  land  which  Allen  is  required  to  con- 
vey to  respondent,  and  his  right  to  protection  by  Allen  accord- 
ing to  the  covenants  in  his  contract  Neither  he  nor  AUen 
has  any  equitable  right  to  complain. 

By  the  Court. — The  judgment  is  afltoned. 


Thobnton,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

February  27— March  Zl,  1909, 

Criminal  Jato  and  practice:  Constitutional  law:  •Compelling  accused 
to  be  a  witness  against  himself:  Unreasonable  search  and  seiZ' 
ure:  Comparing  shoe  with  tracks  in  snow:  Evidence:  Alibi: 
Prior  conviction:  Instructions. 

1.  Such  portions  of  the  person  or  attire  of  an  accused  person  as 

are  customarily  open  to  observation  are  legitimate  sources 
from  which  witnesses  may  give  testimony  of  the  result  of  such 
observation;  and  it  is  not  a  forcing  of  a  prisoner  to  be  a  wit- 
ness against  himself  within  the  meaning  of  sec.  8,  art.  I,  Const.* 
to  require  him  to  give  to  witnesses,  in  court  or  out  of  court, 
an  opportunity  to  make  such  observation. 

2.  To  require  one  accused  of  crime  to  surrender  his  shoe  to  an 

officer  does  not  constitute  an  unreasonable  search  or  seizure 
within  the  prohibition  of  the  fourth  amendment,  Ck>nst.  of  U. 
S.,  and  sec.  11,  art.  I,  Const,  of  Wis.;  and  witnesses  who  have 
compared  the  shoe  so  obtained  with  tracks  in  the  snow  near 
the  place  where  the  crime  was  committed  may  properly  be  al- 
lowed to  testify  to  the  result  of  such  comparison. 

3.  In  attempting  to  prove  an  alibi  it  was  not  competent  to  show 

the  time  of  defendant's  arrival  at  his  home  on  the  evening  in 
question  by  testimony  as  to  his  statement  of  the  time,  then 
made  in  reply  to  a  question  by  the  witness. 

4.  It  was  not  a  prejudicial  error  to  allow  a  defendant  to  be  asked 

on  cross-examination  as  to  a  prior  arrest,  where  this  was  im- 
mediately followed  by  proof  of  a  prior  conviction  of  an  offense. 

5.  An  instruction  to  the  jury  to  the  effect  that  the  testimony  as 

to  a  prior  conviction  of  another  offense  was  admitted  and 
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was  to  be  considered  for  no  other  purpose  than  that  of  im- 
peaching or  discrediting  the  credibility  of  the  defendant  as  a 
witness  in  his  own  behalf,  was  correct,  and  it  was  not  neces- 
sary for  the  court  to  use  a  milder  form  of  expression  even 
though  the  prior  offense  was  only  drunkenness. 

Erbob  to  review  a  judgment  of  the  municipal  court  of  the 
eastern  district  of  Waukesha  county:  D.  S.  TuLiiAB,  Judge. 
Afjp/rmed. 

A  writ  of  error  to  review  conviction  and  sentence  for  as- 
sault with  intent  to  commit  rape.  The  testimony  of  the  com- 
plaining witness  was  generally  to  the  effect  that  as  she  was 
going  home  from  church  in  the  city  of  Waukesha,  about  9 
o'clock  in  the  evening  of  March  2,  1902,  she  was  accosted  by 
plaintiff  in  error  with  the  request  that  he  might  escort  her 
home,  which  she  repudiated  indignantly;  whereupon,  after  a 
few  words,  he  made  improper  proposals  to  her,  and,  seizing 
her,  threw  her  down  and  made  the  attempt  constituting  the 
offense  charged ;  but,  upon  her  outcry  for  help  and  threat  of 
her  husband's  vengeance,  he  fled.  The  defense  rested  mainly 
on  evidence  of  the  plaintiff  in  error  as  to  his  conduct  that  even- 
ing, tending  to  prove  an  alibi,  in  some  of  the  details  of  which 
he  was  confirmed  by  other  evidence.  Identification  by  the 
complaining  witness  was  positive,  but,  to  confirm  it,  plaintr 
iff's  shoe  was  taken  after  his  arrest  and  compared  with  tracks 
in  the  snow  at  the  place  of  the  allied  assault^  with  which  it 
was  claimed  to  correspond. 

C.  E.  Armin,  for  the  plaintiff  in  error,  to  the  point  that  by 
the  compelling  of  the  accused  to  give  up  his  shoe  when  in  cus- 
tody and  under  duress  he  was  obliged  to  furnish  evidence 
against  himself,  in  violation  of  his  constitutional  rights,  cited 
Ex  parte  Buskett,  9  Am.  Crim.  Kep.  760;  State  v.  Nowell, 
58  K  H.  314;  Ex  paHe  Boscowitz,  84  Ala.  463;  Temple  v. 
Comm.  75  Va.  892 ;  Printz  v.  Cheeney,  11  Iowa,  469 ;  People 
V.  Mather,  4  Wend.  230;  People  v.  Hockley,  24  K  Y.  84; 
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People  V.  Sharp,  107  N.  T.  427;  1  Burr's  Trial,  245 ;  Stokes 
V.  State,  5  Baxt.  619,  30  Am.  Rep.  72;  People  v.  Mead,  60 
MicL  228 ;  Day  v.  State,  63  Ga.  669 ;  Blachwell  v.  State,  67 
Ga.  76,  44  Am.  Rep.  717. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General  and  Walter  D.  Corrigan,  second  assistant  attor- 
ney general,  and  oral  argument  by  Mr.  Corrigan. 

DoDgE,  J.  1.  The  first  error  assigned  is  upon  admitting 
evidence  of  comparison  with  the  tracks  left  in  the  snow  near 
the  place  of  the  assault  of  the  shoe  of  the  accused,  which  he 
gave  to  the  deputy  sheriff  upon  request  after  his  arrest  The 
objection  urged  is  that  thereby  results  an  invasion  of  personal 
rights  guaranteed  by  two  clauses*  of  our  constitution,  namely, 
sec.  8,  art  I :  No  person  "shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself;"  and  sec.  11,  art.  I; 
"The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects  against  unreasonable  searches  and  seizures 
shall  not  be  violated."  The  constitutional  restrictions  are 
but  the  expression  of  the  unvmtten  common-law  rights  which 
had  come  to  be  recognized  in  England  in  revolt  against  the 
thumbscrew  and  the  rack  of  early  days.  The  exact  origin  of 
their  full  establishment  is  said  to  be  uncertain,  but  that  they 
had  become  so  established  is  beyond  doubt  Perhaps  their 
earliest  complete  expression,  at  least  the  most  satisfactory 
one,  is  to  be  found  in  the  opinion  of  Lord  Camden  in  Entitle 
V.  Carrington,  19  HowelFs  St.  Tr.  1030.  The  subject  is  dis- 
cussed at  large  in  Boyd  v.  United  States,  116  U.  S.  616,  627, 
6  Sup.  Ct  524;  Brown  v.  Walker,  161  U.  S.  591,596, 16  Sup. 
Ct  644;  and  Bram  v.  United  States,  168  U.  S.  532,  645,  18 
Sup.  Ct  183.  This  rule  and  practice  of  the  common  law  was 
crystallized  and  expressed  in  the  fifth  amendment  to  the  con- 
stitution of  the  United  States  in  words  identical  with  those 
above  quoted  from  sec.  8,  art.  I  of  our  own  constitution.    The 
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meaning  and  force  of  that  expression  was  early  discussed  by 
Chief  Justice  Matishatx  upon  the  trial  of  Aaron  Burr,  1 
Burr's  Tr.  245,  in  which  he  said : 

'^It  is  certainly  not  only  a  possible,  but  a  probable,  case, 
that  a  witness,  by  disclosing  a  single  fact,  may  complete  the 
testimony  against  himself,  and  to  a  very  effectual  purpose  ac- 
cuse himself  as  entirely  as  be  would  by  stating  every  circum- 
stance which  woxdd  be  required  for  his  conviction.  That  fact 
of  itself  would  be  unavailing,  but  all  other  facts  without  it 
would  be  insufficient  While  that  remains  concealed  in  his 
own  bosom,  he  is  safe,  but  draw  it  thence  and  he  is  exposed  to 
a  prosecution.  The  nile  that  declares  that  no  man  is  compella- 
ble to  accuse  himself  would  most  obviously  be  infringed  by 
compelling  a  witness  to  disclose  a  fact  of  this  description." 

Thenceforward  it  has  become  established  by  almost  unani- 
mous concurrence  of  opinion  that  the  rights  intended  to  be 
protected  by  this  constitutional  provision  are  so  sacred,  and 
the  pressure  so  great  towards  their  relaxation  in  case  where 
suspicion  of  guilt  is  strong  and  evidence  obscure,  that  it  is  the 
duty  of  the  courts  to  liberally  construe  the  prohibition  in 
favor  of  private  rights,  and  to  refuse  to  permit  those  first  and 
doubtful  steps  which  may  invade  it  in  any  respect  Boyd  v. 
United  States,  supra;  Counselman  v.  Hitchcoch,  142  U.  S. 
547, 12  Sup.  Ot  195 ;  Bram  v.  United  States,  supra;  Emery's 
Case,  107  Mass.  172 ;  People  ex  rel  Taylor  v.  Forbes,  143 
K  Y.  219,  38  K  E,  303;  State  v.  Height  (Iowa)  91  K  W. 
935.  In  pursuance  of  this  policy  of  construction,  it  has  be- 
come fully  established  that  the  prohibition  against  one's  being 
compelled  to  be  a  witness  against  himself  should  not  be  lim- 
ited to  exclusion  of  merely  oral  statements  against  himself; 
that  if  the  link  in  the  evidence,  which,  under  the  language  of 
Chief  Justice  Marshall,  he  could  not  be  required  to  :fumigh, 
was  to  be  furnished  by  some  fact,  document,  or  property  which 
he  had  a  right  to  hold  secret,  the  mantle  cast  about  him  by  the 
constitution  was  as  much  rent  by  requiring  him  to  disclose 
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that  secret  fact  otherwise,  as  by  word  of  mouth.  One  of 
the  latest  cases/presenting  an  exhaustive  and  well-reasoned 
opinion  on  the  subject,  hj  McClain,  J.,  is  State  r.  Height, 
supra,  where  one  charged  with  rape  was  required  to  submit 
to  a  medical  examination  to  asoertain  the  fact  that  he  was 
suffering  from  a  venereal  disease,  such  as  the  prosecuting  wit- 
ness found  herself  afflicted  with  a  short  time  after  the  alleged 
crime.  It  was  there  held  that  the  rule  of  the  common  law — 
Iowa  having  no  express  constitutional  inhibition  like  ours — 
prohibited  compulsion  to  disclose  this  fact,  constituting,  as 
it  did,  a  link  in  a  chain  of  circumstantial  evidence  which 
might  lead  to  his  conviction.  A  similar  case  in  principle  is 
People  V.  McCoy,  45  How.  Pr.  216,  where  a  woman  charged 
with  infanticide  was  required  to  submit  to  a  physical  exam- 
ination which  enabled  physicians  to  testify  that  she  appar- 
ently had  recently  been  pregnant  and  delivered  of  a  child. 
This  was  held  to  be  in  violation  of  the  spirit  and  meaning  of 
the  constitutional  inhibition  declaring  that  no  person  shall 
be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself.     The  court  said: 

"They  might  as  well  have  sworn  the  witness,  and  compelled 
her,  by  threats,  to  testify  that  she  had  been  pregnant  and  been 
delivered  of  the  child,  as  to  have  compelled  her,  by  threats^  to 
allow  them  to  look  into  her  person,  with  the  aid  of  a  specu- 
lum, to  ascertain  whether  she  had  been  pregnant  and  been 
recently  delivered  of  a  child." 

While,  however,  the  constitution,  in  perpetuation  of  the 
rules  of  the  conunon  law,  must  be  held  to  protect  one  from 
being  compelled  to  disclose  any  criminatory  fact,  either  by 
words  or  by  surrender  of  papers,  documents,  or  other  effects, 
which,  in  the  nature  of  things,  he  has  a  right  to  keep  secret, 
it  cannot  be  held  to  exclude  those  sources  of  evidence  which 
have  always  been  recognized  as  legitimate.  Because  a  fact 
pertains  to  or  is  connected  with  the  person  of  an  accused,  it  is 
not  necessarily  secret.  Of  course,  the  personal  appearance 
of  one,  his  obvious  physical  characteristics  and  his  attire,  are 
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things  usually  open  to  observation  by  others,  and  from  time 
immemorial  testimony  by  those  who  have  observed  them  has 
been  received  and  has  been  considered  in  no  wise  to  invade 
the  privacy  of  the  person  observed.  How  far  these  oppor- 
tunities for  observation  mav  be  coerced  when  one  is  in  cus- 
tody  has  been  the  subject  of  discussion  under  many  aspects. 
That  a  man's  head  is  bald  is  a  fact  ordinarily  observed  and 
known  by  many  who  come  in  contact  with  him.  Does  it  not 
thereby  cease  to  be  one  of  those  private,  secret  facts  which  it 
is  an  invasion  of  his  right  to  have  observed  against  his  wiU  ? . 
May  he  not,  when  in  custody,  be  required  to  remove  his  hat 
and  thus  give  the  opportunity  of  observation  which  has  com- 
monly existed  for  those  coming  in  contact  with  him?  It 
seems  that  this  must  be  so.  There  are,  of  course,  extreme 
cases  in  both  directions  about  which  courts  would  hardly 
doubt  Those  mentioned  from  New  York  and  Iowa  above, 
of  medical  examination,  in  one  case  to  ascertain  the  fact  of 
recent  pregnancy  and  parturition,  in  the  other  of  recent  vene- 
real disease,  are  far  to  the  one  extreme.  The  illustrations  of 
the  removal  of  the  hat,  or  removal  of  a  veil  for  opportunity 
to  observe  the  face,  are  perhaps  as  extreme  in  the  other  direc- 
tion. In  line,  however,  with  such  illustrations,  are  the  many 
cases  where  an  accused  present  in  court  has  been  held  prop- 
erly required  to  stand  up  to  facilitate  a  witness  in  identify- 
ing him,  or  to  enable  observation  of  some  obvious  fact  in  his 
appearance.  State  v.  Johnson,  67  N.  C.  55 ;  People  v.  Oard- 
ner,  144  N.  Y.  119,  38  N.  E.  1003 ;  Comm.  v.  Whitman,  121 
Mass.  361 ;  People  v.  Qoldenson,  76  Cal.  328,  19  Pac.  161 ; 
BUckwell  V.  State,  67  Ga.  76;  Rex  v.  Watson,  (1817)  2 
Starkie,  116 ;  and  Rex  v.  Deenng,  6  Car.  &  P.  165.  In  State 
V.  Garrett,  71  N.  C.  85,  one  charged  with  murder  had  said 
that  the  deceased  was  accidentally  burned  to  death,  and  that 
she  had  burned  her  hand  in  trying  to  put  the  fire  out  Her 
hand  being  wrapped  up,  she  was  compelled,  against  her  pro- 
test, by  the  coroner,  to  unwrap  the  hand,  and  evidence  that 
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it  showed  no  signs  of  burning  was  held  admissible  on  the 
trial.  In  State  v.  Prudkomme,  25  La.  Ann.  522,  it  was  held 
permissible  to  require  accused  to  take  his  feet  from  under  a 
chair,  thus  enabling  a  witness  who  had  seen  tracks  of  the  mur-- 
derer  to  state  how  the  prisoner's  feet  corresponded  therewith. 
The  most  extreme  case  in  this  direction  is  State  v.  Ah  Chuey, 
14  Nev.  79,  where,  the  identity  of  accused  being  disputed, 
he  was  required  to  bare  his  arm  to  disclose  certain  tattooing. 
Whether  the  ax5t  itself  were  permissible  or  not,  the  reasoning 
of  the  court  sustaining  it  is  so  complete  a  departure  from  the 
principles  laid  down  by  the  general  line  of  authorities  that 
we  should  not  be  inclined  to  accept  it  The  court,  in  order 
to  distinguish  such  cases  as  the  infanticide  case  in  45  How. 
Pr.  216,  intimates  that  any  examination  or  exposure  of  the 
body  which  is  indecent  might  be  excluded  on  that  ground, 
independently  of  the  constitution.  A  more  justifiable  test  of 
the  limits  of  this  field  of  inspection  of  the  person  of  an  ac- 
cused is  suggested  in  State  v.  Nordstrom,  7  Wash.  506,  510, 
35  Pac.  382,  where  it  is  said : 

"It  is  generally  held  that  an  accused  person  cannot  be  com- 
pelled to  exhibit  those  portions  of  his  body  which  are  usually 
covered,  for  the  purpose  of  his  identification,  or  in  other  ways 
affording  evidence  against  him." 

A  distinction  has  been  marked  in  some  cases  between  en- 
forced inspection  by  another  to  enable  tfee  latter  to  testify, 
and  the  actual  exhibition  of  the  accused  to  the  jury  as  sub- 
stantive proof  of  some  fact — a  distinction  only  remotely 
relevant  hera  See  State  v,  Jacobs,  5  Jones  Law  (N.  C.) 
259 ;  State  v.  Oarrett,  71  N.  C.  85 ;  and  note  to  People  v. 
Gardner,  28  L.  R  A.  699  (144  K-  Y.  119,  38  K  E.  1003). 

Another  line  of  cases  deals  with  a  compulsory  comparison 
of  footprints,  where  the  accused  has  been  required,  either  in 
or  out  of  court,  to  make  such  footprints,  in  order  that  those 
who  had  observed  the  vicinity  of  the  crime  might  make  com- 
parison.    This  was  held  to  be  a  requiring  of  him  to  give  tes- 
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timouy,  and  therefore  an  invasion  of  his  constitutional  right, 
in  Day  v.  State,  63  Ga.  667 ;  Stokes  v.  State,  5  Baxt  (Tenn.) 
619.  But  the  exact  contrary  was  held  in  State  v.  Oraham, 
74  K  C.  646;  Walker  v.  State,  7  Tex.  App.  245. 

There  is  also  another  li^e  of  cases  which  it  seems  to  us  have 
a  most  direct  bearing  upon  the  situation.  These  relate  to  the 
use  as  criminating  evidence  of  those  articles  which  are  found 
upon  the  person  of  the  accused  when  arrested;  being  taken 
from  him,  of  course,  by  virtue  of  the  physical  power  which 
the  arresting  and  incarcerating  officers  have  over  him,  and 
therefore  presumptively  without  his  consent  Those  cases 
are  very  numerous,  and  but  few  need  be  cited  to  illustrate  the 
principle.  In  Dozier  v.  State,  107  Ga.  708,  33  S.  E.  418,  the 
fact  that  the  sheriff  found  and  took  from  the  pocket  of  the 
prisoner  a  pistol  was  allowed  to  be  proved  as  evidence  on  a 
charge  of  carrying  concealed  weapons.  In  Bryant  v.  State, 
18  Tex.  App.  107,  one  accused  of  murder  was  required  to  re- 
move his  overshirt,  whereby  the  sheriff  was  enabled  to  dis^ 
cover  blood  spots  upon  his  undershirt,  of  which  fact  he  gave 
testimony  and  produced  the  undershirt  in  evidence  before  the 
jury.  The  holding  that  it  was  admissible  was  perhaps  obiter, 
inasmuch  as  it  was  first  held  that  proper  objection  had  not 
been  reserved.  In  State  v.  Nordstrom,  7  Wash.  506,  35  Pac. 
382,  boots  and  socks  taken  off  from  the  prisoner  at  the  time 
of  his  arrest  were  held  admissible,  the  court  saying : 

"It  has  never  been  held  that  personal  effects  of  every  kind 
could  not  be  tal^en  from  the  person  of  a  prisoner  and  used 
upon  his  trial  for  what  they  may  be  worth  as  criminating 
evidence." 

In  People  v.  Connor,  9  N.  T.  Supp.  674,  679,  an  arresting 
officer  was  permitted  to  testify  to  condition  of  the  undercloth- 
ing of  one  accused  of  rape,  ascertained  by  police  search  of  his 
person  on  arrest  In  Staie  v.  Oraham,  74  N.  C.  646,  it  was 
said:  "An  officer  who  arrests  a  prisoner  has  a  right  to  take 
any  property  which  he  has  about  him  which  is  connected  with 
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the  crime  charged,  or  which  may  be  required  as  evidence;" 
basing  the  statement  on  several  English  authorities.  The 
same  idea  is  reiterated  in  People  v.  Oardner,  supra;  and  in 
State  V.  Height  (Iowa)  91  N.  W.  985,  it  is  said: 

"There  are,  of  course,  limitations  as  to  immunity  from 
search  and  seizure  for  the  purpose  of  securing  evidence  of 
crime.  It  is  well  settled  that,  when  one  charged  with  an  of- 
fense is  arrested,  the  officers  may,  without  further  l^al  pro- 
cedure, seize  weapons  with  which  the  crime  has  been  oom- 
tnitted,  property  which  has  been  obtained  by  means  of  a  crim- 
inal act,  or  articles  which  may  give  a  clue  to  the  commission 
of  the  crime  or  identification  of  the  criminal.  .  .  .  And 
the  officer  making  such  search  may  testify  as  to  any  facts, 
even  though  criminating,  which  were  discovered  thereby." 

In  Best  on  Evidence,  §  201,  numerous  instances  are  given 
of  the  use  of  what  is  called  "real"  evidence,  resulting  from 
search  of  the  person  of  the  accused  after  his  arrest ;  as  by 
comparing  a  portion  of  a  knife  blade  left  in  a  burglarized 
window  with  a  knife  in  the  pocket  of  the  accused ;  comparison 
of  the  paper  wadding  found  in  a  wound  with  a  torn  printed 
paper  in  the  prisoner's  pocket. 

It  seems  to  us  plain,  without  deciding  the  exact  location 
of  the  dividing  line  between  what  is  proper  and  what  is  im- 
proper in  this  very  broad  field,  that  the  evidence  now  com- 
plained of  falls  clearly  and  safely  within  the  principle  of  the 
cases  last  referred  to.'  Not  only  in  this  country  ever  since 
the  adoption  of  the  constitution,  but  in  England  long  before, 
it  has  been  usual,  upon  the  arrest  of  the  prisoner,  to  subject 
him  to  a  search.  This  is  done  as  well  for  purpose  of  safety 
of  custody  and  incarceration,  to  ascertain  the  presence  of 
weapons  or  implements  of  escape,  as  for  purposes  of  discov- 
ery. It  had  become  so  entirely  well  established  as  not  an  in- 
fringement of  legitimate  personal  rights  before  our  constitu- 
tion was  adopted,  and  has  been  so  universally  treated  since, 
that  it  must  be  assumed  not  to  have  been  within  the  class  of 
unreasonuble  searches  and  seizures  which  the  fourth  amend- 
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ment  to  the  constitution  of  tho  United  States  prohibited,  in 
language  later  adopted  into  our  own  constitution.  The  fruits 
of  such  customary  and  not  unreasonable  search  fall  within 
the  principle  enunciated  in  State  v.  Nordstfom,  supra  (7 
Wash.  506),  and  which  we  adopt  as  an  approximate  guide 
upon  such  subject,  namely,  that  such  portions  of  the  person 
or  attire  of  an  accused  as  are  customarily  open  to  observation 
are  legitimate  sources  from  which  witnesses  may  give  testi- 
mony of  the  result  of  such  observation,  and  that  it  is  not  a 
forcing  of  a  prisoner  to  be  a  witness  against  himself  to  re- 
quire him  to  give  to  witnesses,  in  court  or  out  of  court,  an  op- 
portunity to  malne  such  observation.  Within  this  rule  it 
would  have  been  entirely  competent  for  the  sheriff  or  any  one 
else  to  have  noticed  the  shoes  of  the  plaintiff  in  error,  and  to 
have  testified,  so  far  as  he  was  able,  to  a  comparison  between 
them  and  the  footprints  near  the  place  of  the  assault  Kow, 
if,  without  breach  of  the  prohibition  against  unreasonable 
searches  and  seizures,  these  shoes  might  come  into  the  posses- 
sion of  the  sheriff  or  any  one  else^  how  can  it  be  said  that  the 
constitutional  rights  are  any  more  invaded  because  the  wit- 
ness uses  them  at  the  place  of  the  crime  to  make  a  careful  and 
useful  comparison,  and  testifies  to  the  result  ?  The  only  dif- 
ference is  that  the  evidence  thus  becomes  much  more  certain 
and  valuable.  We  are  satisfied  that  the  required  surrender 
of  defendant's  shoe  did  not  constitute  any  unreasonable  search 
or  seizure^  and  that  the  form  and  outlines  of  one's  shoe  are 
not  so  naturally  secret  that  the  enforcing  opportunity  to  ob- 
serve them  requires  of  the  accused  a  disclosure  of  a  fact  which 
he  has  any  right  to  withhold,  so  as  to  constitute  any  infringe- 
ment of  the  constitutional  command  that  he  be  not  compelled 
to  be  a  witness  against  himself;  hence  that  the  assignment  of 
error  in  question  cannot  be  sustained. 

2.  A  further  error  is  assigned  upon  the  exclusion  of  the 
testimony  of  defendant's  mother,  who,  having  testified  that 
she  was  in  bed  when  he  came  in,  and  having  been  asked  what 
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time  it  was,  and  it  appearing  that  she  did  not  herself  look  at 
any  timepiece,  was  asked :  "What  other  conversation  did  you 
have  with  your  son!"  to  which  objection  was  sustained;  and 
was  then  asked :  "What  time  did  he  oome  home  ?"  answered : 
"I  asked  him  what  time  it  was."  (Objected  to,  and  objection 
sustained.)  Clearly  no  error  existed  in  these  rulings.  It 
was  an  attempt  to  prove  the  time  of  defendant's  arrival  at 
home  by  his  own  unsworn  statement  to  some  one  else ;  hearsay 
and  inadmissible. 

Another  criticism  is  made  upon  the  overruling  of  objection 
to  the  question,  "You  have  been  arrested  before?"  answered: 
"Yes,  sir."  This  was  followed  at  once  by  the  further  ques- 
tion, 'TTou  were  convicted  in  this  court  on  the  13th  day  of 
May  last  for  drunkenness?"  to  which  he  answered:  "Yes, 
sir."  While,  of  course,  the  inquiry  whether  defendant  had 
beeu  previously  arrested,  if  it  stood  alone,  was  error,  there 
could  be  nothing  prejudicial  in  the  establishment  of  that  fact 
in  immediate  connection  with  the  fact  of  his  conviction, 
which  itself  was  admissible  as  bearing  upon  his  credibility. 
The  fact  of  conviction,  of  course,  carries  with  it  the  unavoid- 
able inference  of  previous  arrest,  and,  while  it  was  needless 
to  preface  proof  of  his  conviction  by  proof  of  the  arrest,  he 
could  not  be  prejudiced  thereby. 

Complaint  is  made,  in  this  same  connection,  of  an  instruc- 
tion to  the  effect  that  the  testimony  as  to  the  prior  conviction 
was  admitted  for  the  sole  purpose  of  impeaching  or  discredit- 
ing the  credibility  of  the  defendant  as  a  witness  in  his  own 
behalf,  and  was  to  be  considered  for  no  other  purpose.  We 
do  not  very  clearly  understand  the  grounds  of  objection.  The 
instruction  is  a  correct  statement  of  the  rules  of  law  under 
which  such  testimony  was  admitted,  and  was  for  the  benefit 
of  the  defendant,  cautioning  the  jury  that  such  fact  must  not 
be  taken  into  account  as  bearing  upon  the  probability  of  his 
having  committed  the  offense  for  which  he  was  being  tried. 
Counsel  seems  to  argue  that  some  milder  form  of  expression 
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ought  to  have  heen  adopted^  because  the  prior  offense  was  only 
mtozication  instead  of  some  more  serions  crime.  He  does 
not  suggest  what  modification  could  have  been  made,  and  he 
requested  no  qualification  of  the  charge.  The  proposition 
that  a  previous  conviction  of  an  offense  may  be  shown  and 
considered  as  affecting  the  credibility  of  the  defendant  when 
he  testifies  as  a  witness  in  his  own  behalf  is  fully  sanctioned 
by  all  the  authorities^  and  none  cited  indicate  that  the  vehe- 
mence with  which  that  proposition  should  be  expressed  to  the 
jury  is  to  be  varied  according  to  the  gravity  of  the  previous 
offense.  We  cannot  consider  that  there  was  any  error  in  giv- 
ing this  correct  rule  of  law  to  the  jury. 

3.  The  assignment  of  error  presumably  raising  the  ques- 
tion of  the  sufficiency  of  the  evidence  to  support  the  verdict 
cannot  be  sustained.  The  evidence  of  the  prosecuting  witness 
as  to  the  identity  of  defendant  with  the  person  committing 
the  assault  was  positive,  and,  if  believed  by  the  jury,  suffi- 
cient to  support  their  oonclusion  that  it  was  he  who  conmiit- 
ted  the  act,  notwithstanding  evidence  from  himself  that  he 
was  then  in  another  part  of  the  town  and  therefore  could  not 
have  been  the  person.  The  conduct  described  by  the  com- 
plaining witness  was  certainly  sufficient  to  justify  the  belief 
in  the  criminal  intent  charged  in  the  information.  We  shall 
content  ourselves  with  this  statement,  without  going  into  its 
unsavory  details. 

We  fitnd  no  error  in  the  record  which  can  require  reversal 
of  the  conviction. 

By  the  Court. — Judgment  affirmed. 
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EsAiicEBy  Plaintiff  in  error,  vs.  The  Statb,  Defendant  in 

error. 

February  i&— March  21,  190S. 

Criminal  laio  and  practice:  Proof  of  venue:  District  attorney:  As- 
aiatance  by  partner:  Wife  aa  uHtnesa:  Former  conviction:  Proof 
of  good  reputation  for  veracity:  Prejudicial  error:  Record: 
Presence  of  accused. 

1.  On  a  criminal  prosecntion  a  map  of  certain  sections  of  land  was 

Introduced  in  eyldence,  such  sections  being  identified  as  being 
in  the  county  where  the  trial  was  had,  and  the  place  where  the 
crime  was  committed  was  positively  identified  as  being  located 
upon  the  territory  covered  by  the  map.  Held,  sufficient  proof 
of  the  venue. 

2.  It  was  proper,  under  sec.  4504,  Stats.  1898,  to  permit  an  attorney 

to  assist  in  the  prosecution  of  a  criminal  case,  where  it  appeared 
that  he  was  the  partner  of  the  district  attorney,  was  not  under 
pay,  was  without  bias,  was  not  employed  by  any  private  per- 
son, and  was  assisting  the  district  attorney  with  his  consent. 

3.  The  wife  of  defendant  is  not  a  competent  witness  either  for  or 

against  him  upon  a  prosecution  for  an  assault  upon  a  third 
person,  in  the  absence  of  any  showing  that  she  had  acted  as  his 
agent  in  any  respect. 

4.  The  fact  that  defendant  had  been  convicted  of  another  offense 

having  been  shown  by  his  cross-examination  for  the  purpose 
of  affecting  his  credibility  as  a  witness  in  his  own  behalf,  he 
was  entitled  to  introduce  testimony  that  his  reputation  for 
truth  and  veracity  was  good;  and  the  exclusion  of  such  testi- 
mony was  prejudicial  error. 

5.  Failure  of  the  record  to  show  that  the  accused  was  present  in 

court  when  the  verdict  was  rendered  is  fatal  to  the  judgment, 
although  the  clerk's  minutes  affirmatively  show  his  presence 
on  the  previous  day  when  the  jury  was  sent  out. 

Erroe  to  review  a  judgment  of  the  circuit  court  for  Price 
county :  John  K.  Paeish,  Circuit  Judge.    Reversed. 

For  the  plaintiff  in  error  there  was  a  brief  by  Smith  & 
Smith,  attorneys,  and  Schweppe  &  Urquart,  of  counsel,  and 
oral  argument  by  J^.  H.  Schweppe  and  Q.  A.  Meyers. 
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For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General  and  L.  H.  Bancroft,  first  assistant  attorney  gen- 
eral, and  oral  argument  by  Mr.  Bancroft. 

WiNSLOw,  J.  Douglas  Kraimer  was  convicted  in  the  cir- 
cuit court  for  Price  county  of  an  assault  upon  one  Peter 
Isaacson,  being  armed  with  a  dangerous  weapon  and  with  in- 
tent to  kill  and  murder  said  Isaacson,  and  brings  his  writ  of 
error  to  reverse  the  judgment.  No  detailed  statement  of  facts 
is  necessary.  It  appeared  by  the  evidence  that  Peter  Isaacson 
was  shot  with  a  rifle  while  he  was  mowing  marsh  hay  near 
Deer  creek,  in  Price  county,  on  the  morning  of  July  22,  1901. 
No  one  saw  the  person  who  fired  the  shot  Isaacson  and 
Kraimer  lived  within  about  twenty  rods  of  each  other,  on 
small  clearings  in  the  woods  on  the  bank  of  Elk  river.  Both 
left  their  homes  on  the  morning  in  question  in  boats  to  cut 
marsh  hay,  Isaacson  going  up  the  river  about  half  a  mile  to 
Deer  creek,  and  Kraimer  going  down  the  river  to  Grassy 
Lake,  and  taking  his  rifle  with  him  in  the  boat.  Isaacson 
was  shot  through  the  body  at  about  10  o'clock  in  the  morning, 
the  diet  appearing  to  come  from  a  clump  of  alder  bushes  on 
the  edge  of  the  marsh  where  he  was  mowing.  He  succeeded 
in  getting  to  his  boat,  and  paddling  down  stream  to  his  house, 
where  he  met  kraimer 'coming  up  stream  with  a  boat  load  of 
hay  at*  about  noon.  Kraimer  denied  the  shooting.  It  ap- 
peared that  a  place  was  found  in  the  alder  bushes  where  some 
person  had  apparently  stood,  and  an  empty  rifle  shell  was 
found  at  this  place  which  corresponded  in  size  with  the  shells 
used  in  Kraimer^s  rifle,  and  bore  certain  peculiar  marks 
which  were  claimed  to  be  similar  to  the  marks  made  upon  a 
shell  by  the  firing  pin  of  Kraimer  s  rifle.  There  was  also 
evidence  tending  to  show  some  bad  feeling,  on  the  part  of 
Kraimer  towards  Isaacson. 

The  first  contention  made  by  the  plaintiff  in  error  is  that 
the  verdict  is  unsupported  by  the  evidence.    As  to  this  claim 
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it  must  be  sufficient  to  say  that  after  careful  examination  we 
are  satisfied  that  there  was  sufficient  evidence  to  warrant  the 
submission  of  the  case  to  the  jury. 

The  claim  is  also  made  that  the  venue  was  not  proven.  It 
certainly  would  have  been  more  satisfactory  had  the  place  of 
the  shooting  been  proven  to  have  been  in  Price  county  by 
more  definite  and  direct  evidence.  However,  it  appears  that 
a  map  of  certain  sections  of  land  was  introduced  in  evidence, 
which  sections  were  identified  as  being  located  in  Price 
county,  and  that  the  place  of  the  shooting  was  positively 
identified  by  the  witnesses  as  being  located  upon  the  territory 
covered  by  this  map.  We  hold  that  this  is  sufficient  proof  of 
the  venue. 

It  is  alleged  as  error  that  M.  Barry,  Esq.,  a  member  of  the 
bar,  was  allowed,  against  objection,  to  assist  the  district  at- 
torney in  the  trial.  Soon  after  the  trial  began,  it  appeared 
that  Mr.  Barry  was  assisting  the  district  attorney  in  the  trial, 
and  the  plaintiff  in  error  objected  thereto.  The  objection  was 
overruled  by  the  court ;  the  bill  of  exceptions  containing  the 
following  statement: 

"It  appearing  that  M.  Barry  is  the  partner  of  the  district 
attorney,  and  that  he  is  not  under  pay,  and  is  without  bias  in 
the  matter,  and  not  employed  by  any  private  person,  and  is 
assisting  the  district  attorney  with  hiff  consent" 

Sec.  4504,  Stats.  1898,  provides  that  "the  law  partner  of 
any  district  attorney  may,  at  the  request  of  the  district  at- 
torney, without  fee  or  compensation  therefor,  assist  the  dis- 
trict attorney  in  the  prosecution  of  any  case  on  the  part  of  the 
state ;"  and  we  think  that  the  facts  stated  in  the  bill  as  above 
quoted  fairly  bring  the  case  within  the  statute. 

The  wife  of  the  plaintiff  in  error  was  offered  as  a  witness 
on  his  behalf,  and  was  not  allowed  to  be  sworn.  It  is  well 
settled  that  a  wife  cannot  testify  either  for  or  against  her  hus- 
band in  any  action  to  which  she  is  not  a  party,  except  in  a 
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case  where  the  husband  is  charged  with  personal  violence 
upon  her,  or  as  to  matters  where  she  has  acted  as  agent  of  her 
husband.  Carney  v.  Oleissner,  58  Wis.  674,  lY  K  W.  398 ; 
Crawford  v.  State,  98  Wis.  623,  74  N.  W.  637.  There  was 
no  offer  in  the  present  case  to  show  that  the  wife  had  acted  as 
agent  of  the  husband  in  any  respect,  and  it  was  not  a  case  of 
alleged  violence  by  the  husband  upon  the  wife ;  hence  there 
was  no  error  in  refusing  to  allow  her  to  be  sworn. 

A  number  of  exceptions  were  taken  to  the  rulings  of  the 
court  in  the  admission  of  evidence,  and  to  some  sentences  of 
the  charge  to  the  jury,  but  after  examination  of  the  record 
we  have  failed  to  find  any  substantial  merit  in  the  exceptions, 
save  in  one  case,  which  will  now  be  stated. 

The  plaintiff  in  error  was  asked  upon  cross-examination 
whether  he  had  ever  been  convicted  of  a  crime,  and  replied 
that  he  was  convicted  in  Indiana  of  stealing  a  horse,  and  sent 
to  prison  for  eighteen  months.  Afterwards,  in  the  trial,  the 
plaintiff  in  error  called  as  a  witness  one  Peter  Smith,  who 
lived  in  the  vicinity  and  knew  the  accused  well,  and  asked 
him  whether  he  knew  Kraimer  8  reputation  for  truth  and 
veracity  in  the  community  where  he  lived,  and  upon  objection 
the  testimony  was  ruled  out  on  the  ground  that  the  reputation 
of  the  accused  had  not  been  attacked.  It  is  very  plain  that 
this  ruling  was  erroneous,  and  equally  plain  that  the  error 
was  prejudicial.  Our  statute  allows  the  fact  of  the  former 
conviction  of  a  witness  for  a  criminal  offense  to  be  proven  by 
cross-examination  of  the  witness  himself;  but  such  fact  is 
only  allowed  to  be  proven  to  affect  the  credibility  of  the  wit- 
ness, or,  in  other  words,  to  impeach  him.  Sec.  4073,  Stats. 
1898.  It  is  simply  a  method  of  impeaching  the  character  of 
the  witness  for  truth  and  veracity.  The  rule  is  well  settled 
that  when  a  witness  is  impeached,  whether  by  the  evidence  of 
"witnesses  who  testify  to  his  reputation  for  truth  and  veracity, 
or  by  proof  of  a  former  conviction  of  crime,  it  is  competent 
Vol*  117  —  28 
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to  introduce  witnesses  to  testify  to  his  good  character  in  that 
respect  3  Jones,  Evidence,  §  870;  Oertz  v.  Fitchburg  B. 
Co.  137  Mass.  77. 

Another  error  appears  upon  the  record  which  is  also  fatal 
to  the  judgment  The  clerk's  minutes  fail  to  show  that  the 
accused  was  present  in  court  when  the  verdict  was  rendered. 
The  minutes  affirmatively  show  the  presence  of  the  accused 
when  the  jury  was  sent  out  to  consider  of  their  verdict  at 
11 :10  p.  m.  of  December  12th,  and  alao  that  a  recess  was  then 
taken.  Upon  the  following  day  the  only  entry  is  to  the  effect 
that  the  jury,  through  the  officer,  informed  the  court  that  they 
had  agreed  upon  their  verdict^  and  that  they  came  into  court 
and  rendered  the  same  (stating  it  at  length),  and  were  polled, 
and  discharged  from  further  consideration  of  the  <*ase.  Xo 
presumption  can  be  indulged  that  the  accused  was  in  court  on 
one  day  of  the  trial  from  the  fact  that  he  was  in  court  on  the 
previous  day,  and  henoe  the  present  case  is  ruled  by  the  case 
of  French  v.  State,  85  Wis.  400,  55  K  W.  566,  and  does  not 
'.ome  within  the  ruling  in  Hughes  v.  State,  109  Wis.  397, 
85  N.  W.  333.  The  condition  of  the  record  in  this  regard 
.vas  called  to  our  attention  by  the  counsel  for  the  plaintiff  in 
3rror  at  the  opening  of  his  argument,  but  the  matter  was  not 
referred  to  in  any  manner  by  counsel  for  the  state.  Had  it 
been  claimed  on  the  part  of  the  state  that  the  accused  was 
iictually  present,  and  that  the  hiatus  in  the  record  was  simply 
an  omission  to  record  such  presence,  which  was  capable  of 
correction  by  motion  of  the  court  below,  we  should  have  felt 
grave  doubt  whether  it  would  not  have  been  our  duty  to  cause 
the  record  to  be  remitted  to  the  trial  court  for  the  purpose  of 
correction  to  show  the  fact  However,  as  no  such  claim  was 
made,  and,  furthermore,  as  it  appears  that  the  case  must  be 
reversed  on  account  of  the  error  in  the  admission  of  evidence 
hereinabove  discussed,  we  do  not  see  that  anything  can  be 
gained  by  remission  of  the  record. 

By  the  Court, — ^Judgment  reversed,  and  action  remanded 
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for  a  new  trial  The  warden  of  the  state  prison  at  Waupun 
is  directed  to  surrender  the  plaintiff  in  error  to  the  sheriff  of 
Price  county,  who  is  directed  to  safely  keep  the  said  Douglas 
Kraimer  in  his  custody  until  he  is  duly  discharged  or  it  is 
otherwise  ordered  according  to  law. 


HuBEB,  Respondent^  vs.   Merkel,  Appellant. 

September  24,  1902— April  11,  190S. 

Waters:  Artesian  wella:  Rights  of  ovmers:  Prohibiting  tfxiste:  Con- 
stitutional law:  Police  power. 

1.  The  evidence  in  this  case — showing,  among  other  things,  that 

within  an  area  about  two  and  one-half  by  five  miles  artesian 
wells  might  successfully  be  drilled  and  flowing  water  reached 
either  in  a  stratum  of  limestone  or  in  a  stratum  of  sandstone 
at  a  depth  of  about  200  feet,  and  that  when  water  was  reached 
there  was  no  sudden  drop  of  the  drill  bit,  but  it  rested  on  the 
bottom  of  the  well — is  held  not  to  sustain  a  finding  that  the 
water  in  such  wells  was  supplied  by  a  subterranean  stream 
with  a  defined  channel,  but  to  show  that  it  came  from  percola- 
tions through  an  inclined  stratum  of  pervious  rock  lying  be- 
tween impervious  strata. 

2.  The  owner  of  land  had,  at  common  law,  a  right  to  sink  wells 

thereon  and  use  the  water  from  them,  supplied  by  percolation, 
in  any  way  he  chose,  or  allow  it  to  fiow  away,  even  though  he 
thereby  diminished  the  water  in  his  neighbors'  wells,  and  even 
though  in  so  doing  he  was  actuated  by  malicious  motives. 

3.  Such  right  of  the  landowner  is  a  property  right,  which  cannot 

be  taken  away  or  impaired  by  legislation,  unless  by  the  ex- 
ercise of  the  right  of  eminent  domain  or  by  exercise  of  the 
police  power. 
4-  Ch.  354,  Laws  of  1901  (providing  that  any  owner  or  operator  of 
an  artesian  well  who  permits  it  to  discharge  more  water  than 
is  reasonably  necessary  for  his  use,  thereby  materially  dimin- 
ishing the  fiow  of  water  in  any  other  artesian  well  in  the  same 
vicinity,  shall  be  liable  for  all  damages  thereby  sustained  by 
the  owner  of  the  other  well),  is  not  a  proper  exercise  of  the 
police  power.  In  effect  it  takes  private  property  for  private 
use  and  without  compensation,  and  is  therefore  void. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Wash- 
ington county :  Jakes  J.  Dick,  Circuit  Judge.    Beversed. 

This  is  an  action  in  equity,  brought  by  the  owner  of  cer- 
tain real  estate,  to  restrain  the  defendant,  who  owns  real  es- 
tate in  the  vicinity,  from  wasting  or  unreasonably  using  the 
water  from  certain  artesian  wells  upon  the  defendant's  land, 
on  the  ground  that  such  use  interfered  with  the  flow  of  water 
from  the  plaintiff's  artesian  well,  situated  on  his  land.  The 
action  was  tried  by  the  court,  and  findings  were  made  in  sub- 
stance as  follows :  That  plaintiff  and  defendant  are  farmers 
and  reside  upon  and  own  farms  within  half  a  mile  of  each 
other  in  the  town  of  (Jermantown,  the  plaintiflPs  farm  being 
about  twenty  feet  higher  in  elevation  than  the  defendant's. 
That  the  plaintiff  has  an  artesian  well  on  his  farm,  bored  in 
the  year  1899,  and  the  defendant  has  two  such  wells  upon  his 
farm,  bored  in  1899  and  1900,  respectively,  which  he  allows 
to  flow  continuously.  That  within  the  immediate  vicinity 
of  plaintiffs  and  defendant's  farms  (and  within  an  area  of 
two  and  one-half  miles  wide  by  five  miles  in  length,  which  is 
the  only  area  within  which  such  wells  can  be  obtained)  there 
are  thirty  such  wells,  which  are  owned  by  farmers  and  which 
receive  their  supply  from  the  same  subterranean  stream  of 
water,  and  that  each  of  such  wells  gave  an  ample  supply  of 
flowing  water  for  ordinary  household,  domestic,  and  farm 
purposes  until  the  defendant  maliciously  allowed  his  wells 
to  flow  to  their  full  capacity.  That  the  defendant  uses  some 
of  the  water  from  his  wells  to  supply  a  fishpond  on  his  land. 
That  he  sells  some,  and  intentionally  and  maliciously  wastes 
the  remainder  by  allowing  it  to  flow  and  soak  into  the  ground. 
That  the  water  in  the  plaintiff's  well  is  affected  by  the  use 
which  the  defendant  makes  of  his  well,  rising  wheA  defend- 
ant's wells  are  stopped,  and  falling  when  they  flow.  That  the 
water  in  all  of  said  wells  stands  at  the  same  level  when  they 
are  in  a  state  of  rest,  and  that  said  subterranean  stream  is  only 
capable  of  furnishing  sufficient  water  for  ordinary  household, 
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domestic,  and  farm  purposes  to  those  who  own  the  said  wells. 
That  the  defendant  has  rendered  it  impossible  for  the  plaintiff 
to  have  any  reasonable  use  of  his  well,  and  has  compelled  him 
to  pump  water  for  his  ordinary  needs,  and  that  all  of  the 
artesian  well  owners  in  the  vicinity,  except  the  defendant, 
have  so  arranged  their  wells  as  to  regulate  their  flow. 

Upon  these  facts  the  court  adjudged  that  the  defendant  be 
restrained  from  wasting  the  water  from  his  wells  and  using 
the  same  for  other  than  ordinary  household,  domestic,  and 
farm  purposes,  and  that  he  so  arrange  his  wells  as  to  prevent 
the  escape  of  water  above  the  surface  of  the  ground,  except 
when  in  actual  use,  and  so  manage  them  as  not  to  permit  the 
escape  of  any  more  water  than  is  necessary  for  ordinary 
household  and  farm  purposes.  From  this  judgment  the  de- 
fendant appeals. 

For.  the  appellant  there  was  a  brief  by  Nath.  Pereles  & 
Sons  and  Charles  E.  Robinson,  attorneys,  and  0.  D.  Ooff,  of 
counsel,  and  oral  argument  by  Mr,  Robinson  and  Mr,  Ooff. 

For  the  respondent  there  was  a  brief  by  Barney  &  Kuech- 
enmeister,  and  oral  argument  by  8,  8.  Barney. 

WiTTSLOw,  J.  The  principles  of  the  common  law  regulat- 
ing the  rights  of  landowners  in  subterranean  waters  are  well 
understood.  If  the  waters  simply  percolate  through  the 
ground,  without  definite  channel,  they  belong  to  the  realty 
in  which  they  are  found,  and  the  owner  of  the  soil  may  divert, 
consume,  or  cut  them  off  with  impunity.  If,  on  the  other 
hand,  the  subterranean  waters  flow  in  a  defined  channel,  the 
rules  which  govern  the  use  of  surface  streams  apply ;  but  the 
pr^umption  is  that  the  waters  are  percolating  waters  until 
it  is  shown  that  they  are  supplied  by  a  definite,  flowing 
stream.  Gould,  Waters,  §§  280,  281,  and  cases  cited.  In 
the  present  case  the  trial  court  found  that  the  water  which 
supplies  the  plaintiff's  and  defendant's  wells  comes  from  a 
"subsurface  supply  and  stream  of  water,"  or,  as  it  is  called 
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in  anothe'r  place  in  the  findings,  "a  subterranean  stream 
of  water."  If,  as  we  assume,  this  finding  means  a  subter- 
ranean stream  with  defined  channel,  as  distinguished  from 
mere  percolations  through  a  porous  stratum  of  earth  or  rock, 
then  the  judgment  may  be  sustained  upon  this  ground  alone, 
if  such  finding  is  sufficiently  supported  by  tbe  evidence. 
This,  therefore,  is  the  first  question  to  be  considered. 

It  appears  by  the  evidence  that  in  the  town  of  Gterman- 
town,  Washington  county,  there  is  an  area  about  two  and  one- 
half  miles  in  width  by  five  miles  in  length,  within  which  ar- 
tesian wells  may  successfully  be  drilled  and  flowing  water 
reached  at  a  depth  of  about  200  feet,  and  in  which  there  are 
now  about  twenty-five  such  wells,  including  the  wells  of  the 
parties ;  that  most,  if  not  all,  of  these  wells  when  first  drilled 
were  flowing  wells,  but  that  as  more  wells  have  been  bored 
the  flow  of  wells  located  on  higher  ground  (of  which  the 
plaintiff's  is  one)  has  become  irregular,  but  that  water  can  al- 
ways be  obtained  by  pumping;  that  defendant's  wells  are  in. 
the  lower  part  of  the  basin,  and  hence  will  flow  when  those  on 
higher  ground  will  not ;  that  nearly  or  quite  all  the  well  own- 
ers have  caps  or  plugs  on  their  wells,  so  arranged  as  to  check 
the  flow  when  the  well  is  not  in  use,  but  that  the  defendant 
allows  the  water  to  flow  freely  for  the  greater  part  of  the 
time ;  that  when  one  of  the  wells  in  the  region  is  allowed  to 
flow  continuously  no  perceptible  effect  is  immediately  ob- 
served upon  the  plaintiff's  well,  but  that  after  about  twenty- 
four  hours  of  flowing  the  water  begins  to  recede  materially ; 
that  when  water  was  struck  in  defendant's  second  well  the 
plaintiff's  supply  began  to  fall  off,  and  in  about  three  weeks 
it  ceased  to  flow  over  the  top. 

From  the  testimony  of  a  number  of  experienced  artesian 
well  drillers  in  the  region,  one  of  whom  drilled  the  wells  of 
the  parties  to  this  action,  it  appeared  that  in  most,  if  not  in 
all,  of  the  wells,  water  was  obtained  either  in  a  stratum  of 
limestone  or  a  stratum  of  sandstone,  and  that  when  water  was 
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struck  the  drill  bit  rested  upon  the  bottom  of  the  well.  There 
was  no  evidence  that  there  was  any  sudden  drop  of  the  drill 
when  water  was  reached. 

The  foregoing  statement  covers  all  the  material  facts  in 
evidence  which  tend  to  throw  light  upon  the  sources  or  nature 
of  the  water  supply  in  the  Qermantown  wells.  It  is  impos- 
sible for  us  to  see  how  these  facts  justify  the  conclusion  that 
there  is  any  defined  subterranean  stream  which  supplies  the 
wells  of  the  parties.  The  conclusion  is  irresistible  from  the 
facts  stated  that  all  the  wells  draw  their  supply  from  a 
stratum  of  porous  rock,  either  of  limestone  or  sandstone, 
which  lies  in  an  inclined  position  and  comes  to  the  surface  at 
some  distant  pointy  where  it  receives  its  water  supply;  that 
this  porous  rock  is  located  between  impervious  rocks  above 
and  below,  and  probably  ends  or  is  cut  off  at  one  edge  of  the 
Gennantown  district,  thus  forming  a  basin  or  pocket,  which, 
when  pierced  by  the  drill,  sends  water  to  the  surface  in  obey- 
ance  to  natural  laws  too  well  known  to  require  statement. 
Were  there  any  doubt  of  this  conclusion  from  the  evidence, 
scientific  knowledge  on  the  subject  of  the  sources  of  artesian 
wells  in  general,  and  the  artesian  wells  of  Wisconsin  in  par- 
ticular, is  now  so  complete  and  certain  as  to  leave  no  room  for 
doubt,  and  of  such  facts  courts  may  take  judicial  notice.  It 
has  long  since  become  a  matter  of  common  scientific  knowl- 
edge that  the  ordinary  artesian  well  derives  its  supply  from  a 
pervious  stratum  of  rock  imprisoned  between  two  impervious 
strata  of  earth  or  rock,  the  water-bearing  stratum  being  in- 
clined and  coming  to  the  surface  at  some  distant  and  higher 
point,  called  the  "intake,''  where  it  receives  the  water,  and 
that  the  water  percolates  with  greater  or  less  rapidity  along 
and  through  the  inclined  stratum,  obedient  to  the  law  of 
gravity,  until  it  reaches  some  obstruction  so  aS  to  be  im- 
prisoned, in  which  event,  if  the  stratum  be  pierced,  water  Avill 
rise  in  a  tube  by  hydrostatic  pressure,  due  to  the  greater 
height  of  the  intake.     The  idea  that  there  are  vast  subter- 
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ranean  channels  or  caverns  in  which  artesian  waters  flow  like 
a  river,  has  been  long  since  abandoned.  These  are  matters 
of  common  scientific  knowledge.  VoL  I,  Qeology  of  Wiscon- 
sin (Chamberlin)  p.  689;  TJ.  S.  Geological  Survey  1885, 
pp.  125  to  173 ;  VoL  6,  Iowa  Geological  Survey,  p.  127. 

Thus  in  the  present  case  both  the  evidence  and  well-estab- 
lished scientific  knowledge  agree  as  to  the  source  of  the  water 
supply  of  the  wells  in  question.  That  source  is  not  a  stream 
or  river  with  defined  channel,  but  an  inclined  stratum  of 
porous  rock  which  may  be  many  miles  in  extent,  saturated 
with  water  which  percolates  gradually  from  the  intake  along 
and  throu^  the  stratum  until  stopped  by  the  termination  of 
the  porous  formation,  where  it  forms  an  accumulation.  In  no 
proper  sense  can  such  water  be  called  a  stream  with  a  defined 
"channel."  The  word  "defined"  here  means  a  contracted  and 
bounded  channel.  Kinney,  Irrigation,  §  48.  It  is  not  meant 
by  this  that  there  must  be  an  open  channel  or  fissure  in  the 
rock,  through  which  water  flows  freely  and  rapidly,  in. 
order  that  there  may  be  a  defined  subterranean  stream  (such 
channels  are  rare,  if  in  fact  they  ever  exist),  but  simply  that 
the  water,  whether  moving  slowly  or  rapidly,  and  whether 
passing  through  sand  or  gravel  or  porous  rock,  must  have  the 
characteristics  of  a  stream,  in  that  it  has  a  course  and  a  chan- 
nel with  definite  bounds.  Such  subterranean  streams  doubt- 
less exist,  especially  in  sandy  regions,  where  surface  streams 
at  times  disappear  and  pursue  their  courses  underground  for 
long  distances,  and  finally  return  to  the  surface  again;  but 
the  waters  in  question  in  the  present  case  have  none  of  these 
characteristics,  and  hence  must  be  held  to  be  strictly  percolat- 
ing waters.  An  exhaustive  discussion  of  the  general  sub- 
ject of  the  distinction  between  subterranean  streams  with 
defined  channels  and  mere  percolating  waters  will  be  found 
in  67  Am.  St.  Rep.  659,  as  a  note  to  the  case  of  Wheeloch  v. 
Jacobs,  70  Vt.  162,  and  may  be  consulted  with  profit. 

Coimsel  for  the  plaintiff  frankly  admit  that  the  weight  of 
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authority  is  that  the  ownet  of  soil  may  deal  with  percolating 
water  as  he  may  see  fit^  but  they  claim  that  there  are  some 
modifications  of  the  rule  applicable  to  the  present  case,  and 
the  cases  cited  in  support  of  this  contention  will  be  briefly 
noticed.  First  among  these  cases  are  Bassett  v.  Salisbury 
Mfg.  Go.  43  N.  H.  569,  82  Am.  Dec.  179,  and  Swett  v.  Cutis, 
50  X.  H.  439,  9  Am.  Eep.  276.  These  cases,  indeed,  reject 
the  principle  that  a  landowner  may  dispose  of  percolating 
water  as  he  chooses,  and  adopt  the  principle  that  the  land- 
owner's right  in  percolating  waters  is  no  greater  than  his 
right  in  running  streams;  but  they  stand  nearly  or  quite 
alone  in  that  position,  and  it  is  admitted  in  the  opinion  in  the 
first  case  cited  that  the  great  weight  of  authority  is  the  other 
way.  We  cannot  follow  them,  in  the  face  of  the  well-nigh 
universal  consensus  of  judicial  opinion  to  the  contrary.  The 
cases  of  Hart  v.  Jamaica  P.  A.  Corp.  133  Mass.  488,  and 
Farbell  v.  New  York,  164  'N.  Y.  622,  58  N.  E.  644,  are  also 
relied  on  as  modifying  the  general  rule.  In  the  first  of  these 
eases  a  bill  in  equity  was  filled,  in  which  it  was  charged  that 
the  defendant,  which  was  a  corporation  authorized  by  law  to 
condemai  land  to  enlarge  a  pond  upon  its  own  land  and  con- 
struct a  dam  thereon  for  the  purpose  of  accumulating  water 
in  the  pond  for  aqueduct  purposes,  had  condemned  for  that 
purpose  a  parcel  of  the  plaintiff's  land,  the  plaintiff  still  re- 
maining, however,  the  owner  in  fee  of  the  parcel  and  also  of 
adjoining  lands  and  of  valuable  water  rights  and  privileges 
immediately  below  the  land  so  taken;  that  the  corporation 
had  conmienced  to  sink  a  well  and  erect  powerful  pumping 
machinery  upon  the  land  condemned,  for  the  purpose  of  sup- 
plying water  to  its  customers ;  and  that  by  these  acts  the  plaint- 
iff's lands  and  water  rights  would  be  seriously  impaired  in 
value  by  the  tapping  and  drawing  off  of  the  underground 
sources  of  supply  of  said  water  rights  and  privileges.  Upon 
demurrer  the  bill  was  held  to  state  a  good  cause  of  action. 
The  court  said,  in  substance,  that  the  question  was  not  what 
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might  be  the  rights  of  the  plaintiff  as  against  an  owner  of  ad- 
joining lands,  who,  by  digging  wells  or  by  lawful  use  of  his 
land,  intercepts  underground  currents  of  water  to  plaintiff's 
injury;  this  may  bo  damnum  absque  injuria.  The  defendant 
is  not  the  owner  of  adjoining  land,  but  has  only  an  easement 
therein  for  certain  purposes,  the  title  being  in  the  plaintiff; 
and  its  threatened  acts  are  illegal  because  they  exceed  its 
powers,  and  hence  it  stands  in  no  better  position  than  a 
stranger  creating  a  permanent  nuisance  on  the  plaintiff's 
land. 

In  the  second  case  named  it  appeared  that  the  city  owned 
two  acres  of  land  adjoining  certain  agricultural  lands  of  the 
plaintiff,  and  that  it  sunk  wells  and  pumped  and  sold  water 
therefrom,  thereby  draining  the  plaintiff's  land  of  its  natural 
water  supply,  and  thereby  made  it  unfit  for  cultivation  and 
destroyed  plaintiff's  business.  It  was  held  that  the  rule  that 
the  extraction  of  percolating  water  was  not  actionable  would 
be  adhered  to,  but  that  where  adjoining  land  is  impaired  for 
agricultural  purposes  an  injunction  should  be  granted. 

It  will  be  noticed  that  in  each  of  the  above  cases  the  court 
is  careful  to  recognize  the  principle  that  the  owner  of  lands 
may  use  percolating  waters  without  liability  to  an  adjoining 
owner.  The  Massachusetts  case  in  effect  holds  that  the  de- 
fendant there  was  not  an  owner  of  land  and  had  no  right  to 
use  the  land  in  that  manner,  and  hence  was  liable ;  while  the 
New  York  case  seems  to  hold  that  the  extraction  of  under- 
ground percolating  waters,  which  simply  affects  the  flow  of 
such  waters  on  adjoining  lands,  is  lawful,  but  if  it  impairs 
the  land  itself  for  use  in  agriculture  it  is  wrongful.  Whether 
the  reasoning  of  the  latter  case  is  entirely  satisfactory  or  lex- 
ical may  be  doubted,  but  in  any  event  it  is  plain  that  neither 
case  in  any  way  touches  the  case  at  bar.  In  the  present  case 
the  defendant  has  sunk  a  well  on  land  which  he  owns  in  fee, 
and  there  is  no  claim  that  it  in  any  way  affects  the  quality  of 
rlio  plaintiff's  land  for  use  in  agriculture. 
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Again,  the  respondent  cites  the  case  of  Oreenleaf  v.  Fra/nr 
cis,  18  Pick.  117,  where  the  principle  stated  was  that  a  man 
may  lawfully  dig  a  well  on  his  own  land  where  convenient, 
notwithstanding  he  thereby  diminishes  the  water  in  his  neigh- 
bor's well,  unless  in  so  doing  he  is  actuated  by  mere  malice ; 
and,  as  recognizing  tlie  same  principle,  the  respondent  also 
cites  Wheatley  v.  BaugJi,  25  Pa.  St.  528 ;  Roalh  v.  Driscoll, 
20  Conn.  533 ;  and  ChesUy  v.  King,  74  Me.  164.  This  court 
has  recently  and  distinctly  held  that  the  exercise  of  a  prop- 
erty right  cannot  be  affected  or  curtailed  by  a  malicious  mo- 
tive.   Metzger  v.  Hochrein,  107  Wis.  267,  83  N.  W.  308. 

Lastly,  in  this  connection,  the  respondent  cites  two  cases 
from  Iowa,  viz.,  Burroughs  v.  ScUterleej  67  Iowa,  396,  25 
N.  W.  808,  and  WiUis  v.  Perry,  92  Iowa,  297,  60  N.  W.  727, 
as  justifying  in  some  degree  the  contention  made  here ;  but 
on  examination  of  those  cases  it  will  be  seen  that  in  both  of 
them  it  was  found  as  a  fact  that  the  conflicting  wells  tapped 
an  underground  defined  stream  of  water,  and  hence  they  were 
properly  governed  by  the  law  applicable  to  surface  streams. 

From  this  brief  review  of  the  law  and  the  cases  relied  upon 
as  modifying  the  ancient  conmion-law  rule  as  to  percolating 
waters,  it  seems  clear  that  it  must  be  held  that  the  appellant 
had  a  clear  right  at  conounon  law,  resulting  from  his  owner- 
ship of  land,  to  sink  a  well  thereon,  and  use  the  water  there- 
from as  he  chose,  or  allow  it  to  flow  away,  regardless  of  the 
effect  of  such  use  upon  his  neighbors'  wells,  and  that  such 
right  is  not  affected  by  malicious  intent.  Whether  this  right 
results  from  an  absolute  ownership  of  the  water  itself,  as 
stated  in  some  of  the  authorities,  or  from  a  mere  right  to  use 
and  divert  the  water  while  percolating  through  the  soil,  is  a 
question  of  no  materiality  in  the  present  discussion.  In  either 
event,  it  is  a  property  right,  arising  out  of  his  ownership  of 
the  land,  and  is  protected  by  the  common  law  as  such. 

The  respondent,  however,  relies  upon  the  provisions  of 
ch.  354,  Laws  of  1901 ;  and  it  must  be  admitted  that,  under 
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the  findiiigB  of  the  oourt^  the  judgment  in  this  case  is  justified 
by  the  tenns  of  that  law.  The  first  section  of  the  law  in  ques- 
tion provides  that: 

"Where  there  are  two  or  more  artesian  wells  in  any  vicin- 
ity or  neighborhood,  one  or  more  of  which  are  operated  or 
used  by  any  person  or  owner,  the  person  or  owner  of  such 
well  shall  use  due  care  and  diligence  to  prevent  any  loss  or 
waste  or  unreasonable  use  of  any  water  therein  contained  or 
flowing  from  the  same,  as  would  deprive  or  necessarily  di- 
minish the  flow  of  water  in  any  artesian  well,  to  the  injury 
of  the  owner  of  any  other  well  in  the  same  vicinity  or  neigh- 
borhood." 

The  second  section  provides  that : 

"Any  person  who  shall  needlessly  allow  or  permit  any  ar- 
tesian well  owned  or  operated  by  him  to  discharge  greater 
quantities  of  water  than  is  reasonably  necessary  for  the  use 
of  such  person  so  as  to  materially  diminish  the  flow  of  water 
in  any  other  artesian  well  in  the  same  vicinity,  shall  be  lia- 
ble for  all  damages  which  the  owner  of  any  such  other  well 
shall  sustain." 

The  validity  of  this  act  is  denied  by  the  appellant  on  the 
following  grounds:  (1)  That  it  deprives  the  owner  of  prop- 
erty without  due  process  of  law;  (2)  that  it  is  the  taking  of 
property  for  private  use  and  without  compensation;  and  (3) 
that  it  is  special  legislation.  On  the  part  of  the  respondent  it 
is  claimed  that  the  legislature  has  the  right  to  regulate  the 
manner  of  using  water,  and  that  such  regulation  does  not  in- 
terfere with  vested  property  rights ;  also  that  the  act  is  valid 
as  an  exercise  of  police  power. 

We  have  seen  from  the  previous  discussion  in  this  opinion 
that  the  right  of  a  landowner  to  divert,  appropriate,  and  use 
percolating  waters  as  he  sees  fit  has  always  been  recognized 
by  the  common  law  as  a  right  of  property  attached  to  the 
ownership  of  the  soil,  and  enforced  as  such.  In  this  state, 
both  by  the  constitution  and  judicial  decision,  it  is  settled 
that  those  parts  of  the  common  law  which  were  in  force  at 
the  time  of  the  adoption  of  the  constitution  and  were  not  in- 
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consistent  therewith  remained  in  force  until  changed  by  the 
legislature.  Const  art.  XIV,  §  13.  Cobum  v.  Harvey,  18 
Wis.  147.  The  parts  of  the  common  law  which  were  in  force 
at  the  time  of  the  adoption  of  the  constitution,  and  which 
have  thus  been  recognized  as  remaining  in  force,  were  such 
parts  as  were  reasonably  applicable  to  our  situation  and  gov- 
ernment Cobum  V.  Harvey,  supra.  Where  private  property 
rights  were  founded  upon  and  preserved  by  any  part  of  the 
common  law  so  in  force,  they  could  not  be  taken  away  or  im- 
paired by  mere  legislative  enactment,  but  only  for  public  pur- 
poses by  the  exercise  of  eminent  domain,  or  by  the  exercise 
of  the  police  power  for  the  protection  of  the  public.  It  is 
true  that  in  many  of  the  extreme  Western  states  and  terri- 
tories, where  mining  interests  are  of  the  first  importance,  or 
where  the  land  is  arid  or  semiarid,  on  account  of  deficient 
rainfall,  it  has  been  settled  that  the  common-law  rules  as  to 
the  use  of  surface  streams  and  subterranean  waters  do  not 
prevail,  and  that  it  is  competent  for  the  legislature  to  pro- 
vide for  the  appropriation  of  surface  or  subterranean  waters 
for  purposes  of  mining  or  irrigation ;  and  hence  in  those  states 
there  have  grown  up,  by  statute  or  decision  or  both,  systems 
of  law  contravening  the  rules  of  the  common  law  as  stated  in 
this  opinion.  Atchison  v.  Peterson,  20  Wall.  507;  Yuriker 
V.  Nichols,  1  Colo.  561 ;  Beno  8.,  M.  &  R.  Works  v.  Steven- 
son, 20  Nev.  269,  21  Pac.  317;  Jones  v.  Adams,  19  Nev.  78, 
6  Pac.  442 ;  Kan.  Laws  of  1891,  p.  223  et  seq.,  ch.  133.  These 
systems,  however,  are  all  based  fundamentally  on  the  propo- 
sition that  the  common-law  rules  are  not  applicable  to  the  con- 
ditions prevailing  in  those  territories  which  are  widely  differ- 
ent from  the  conditions  which  prevail  in  England  or  in  those 
parts  of  this  country  where  the  rainfall  is  normal  and  irriga- 
tion is  not  recognized  ajs  a  prime  necessity.  In  tjiis  state  it 
has  never  been  recognized  that  any  such  exceptional  condi- 
tions prevail  as  has  been  held  to  be  the  case  in  the  r^ons 
mentioned.    Moreover,  it  has  been  recognized  in  a  long  line 
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of  cases^  too  numerous  and  familiar  to  need  mentioning,  that 
the  common-law  rules  as  to  the  use  and  disposition  of  water 
have  always  prevailed.  Most  of  these  cases  relate  to  surface 
streams  or  surface  waters,  but  in  Case  v.  Hoffman,  100  Wis. 
314,  75  N.  W.  945,  the  rule  as  to  percolating  waters  was 
stated  as  the  undoubted  law. 

So  it  seems  inevitable  that,  in  this  state  at  least,  the  right 
of  a  landowner  to  sink  wells  and  gather  and  use  percolating 
waters  as  he  will,  even  though  the  flow  in  his  neighbor's  well 
be  diminished,  is  a  property  rights  which  cannot  be  taken 
away  from  him  or  impaired  by  legislation,  unless  by  way  of 
the  exercise  of  the  right  of  eminent  domain  or  by  the  police 
power. 

As  the  law  in  question  is  in  no  sense  a  condemnation  law, 
the  only  question  remaining  is  whether  it  may  be  sustained 
as  a  proper  exercise  of  the  police  power.  The  police  power  isja 
broad  and  comprehensive  power,  by  which  the  rights  of  an 
individual,  both  as  to  his  liberty  and  his  enjoyment  of  prop- 
erty, may  be  curtailed  in  the  interest  of  the  public  welfare, 
but  it  is  not  easy  of  accurate  definition.  Where  laws  which 
are  supposed  to  be  enacted  in  the  exercise  of  the  police  power 
interfere  with  the  citizens'  liberty  or  rights  of  property,  they 
can  only  be  justified  upon  the  ground  that  they  in  some  man- 
ner secure  the  comfort,  safety,  or  welfare  of  society.  It  is  on 
this  principle  that  drainage  laws  are  sustained.  Donnelly  v. 
Decker,  58  Wis.  461,  17  N.  W.  389.  And  conversely,  if  it 
appear  from  the  law  itself  that  its  purpose  is  primarily  to 
benefit  private  owners,  they  are  condemned.  In  re  Theresa 
Drainage  District,  90  Wis.  301,  63  N.  W.  288.  It  must  ap- 
pear that  the  interests  of  the  public  generally  require  the  re- 
striction, and  not  the  interests  of  private  individuals.  State 
ex  ret  Zillmer  v.  Kreuizherg,  114  Wis.  530,  90  N.  W.  1098. 

We  find  ourselves  unable  to  comprehend  how,  under  these 
principles,  the  law  in  question  can  be  sustained  as  an  exer- 
cise of  police  power.     It  does  not  even  pretend  to  conserve 
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any  public  interest.  Upon  its  face  its  purpose  is  to  promote 
the  welfare  of  one  citizen  by  preventing  his  neighbor  from 
using,  his  own  property.  We  are  aware  that  questions  of  a 
somewhat  similar  nature  have  arisen  with  regard  to  laws  pre- 
venting the  waste  of  natural  gas  in  Indiana,  and  have  re- 
<5eived  different  treatment  Townsend  v.  State,  147  Ind. 
024,  47  Is,  E.  19 ;  Siate  v.  Ohio  Oil  Co.  160  Ind.  21,  49  K  E. 
809.  The  statutes  under  consideration  in  these  cases  were 
both  criminal  statutes ;  the  first  declaring  the  use  of  natural 
gas  in  flambeau  lights  to  be  wasteful  and  extravagant  and 
dangerous  to  the  public  good,  and  making  such  use  a  misde- 
meanor ;  the  second  declaring  it  to  be  unlawful  for  any  per- 
son having  possession  of  any  natural  gas  or  oil  well  to  allow 
the  gas  or  oil  to  escape  into  the  open  air  for  a  longer  period 
than  two  days  after  the  gas  or  oil  shall  have  been  struck  in 
the  well.  The  first  of  the  cases  above  cited  was  a  criminal 
prosecution  under  the  first  of  the  above-named  laws.  A  con- 
viction was  affirmed,  and  it  is  said  in  the  opinion  that  it  was 
agreed  on  both  sides  that  the  act  was  an  exercise  of  the  police 
power  of  the  state.  It  was  further  said  that  the  question 
whether  a  statute  encroaches  upon  the  natural  rights  of  the 
■citizen  is  a  legislative  and  not  a  judicial  question,  and  that 
the  courts  cannot  overthrow  it  on  that  ground ;  also  that  when 
the  legislature  had  inquired  into  the  fact,  and  determined 
that  the  burning  of  natural  gas  in  flambeau  lights  is  waste, 
that  determination  is  binding  on  the  courts.  Upon  these 
premises  the  result  seems  easy  to  reach,  but  the  difficulty  is 
that  the  courts  of  this  state  do  not  proceed  upon  the  principle 
that  a  legislative  determination  that  an  act  does  not  encroach 
upon  the  rights  of  a  citizen  ends  the  question  and  prevents 
the  courts  from  passing  upon  it.  In  the  second  of  the  cases 
last  cited  the  action  was  brought  by  the  attorney  general,  in 
behalf  of  the  state,  to  enjoin  the  defendant  from  allowing  gas 
to  escape  into  the  open  air  in  violation  of  the  second  act 
named.  The  complaint  was  voluminous,  and  showed  that  a 
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large  portion  of  the  people  of  the  state,  and  many  large  manu- 
facturing institutions,  were  dependent  upon  natural  gas  for 
a  fuel  supply,  and  that  the  state  itself  and  many  cities  and 
counties  had  equipped  their  public  institutions  and  buildings 
for  the  use  of  such  gas ;  that  the  supply  was  such  that,  if  hus- 
banded and  protected,  it  would  last  for  many  years  and  in- 
crease the  comfort  and  happiness  of  the  people  at  large;  that 
the  defendant  had  drilled  several  wells  and  permitted  large 
quantities  of  gas  to  escape  in  violation  of  the  law,  and  threat- 
ened to  continue  such  course  and  to  drill  other  wells  and  to 
allow  the  gas  to  escape  therefrom;  that,  if  allowed  to  con- 
tinue in  such  course,  the  supply  of  gas  upon  which  the  citi- 
zens of  the  state  depended  would  be  diminished  and  finally 
destroyed ;  that  the  statutory  penalties  were  inadequate ;  and 
that  the  damage  would  be  irreparable.  Upon  demurrer  this 
complaint  was  held  to  state  a  good  cause  of  action ;  the  ground 
being  taken  that  the  law  was  not  an  unwarranted  interfer- 
ence with  private  property,  because  the  gas  did  not  become 
private  property  until  reduced  to  possession,  and  that  the 
public  interest  in  the  supply  of  natural  gas  was  so  great  and 
direct  that  its  waste  was  a  public  calamity  and  amoimted  to  a 
public  nuisance  which  the  state  had  a  right  to  have  abated  by 
injunction.  It  seems  clear  that,  even  if  the  reasoning  of  these 
cases  could  be  fully  approved,  they  do  not  bear  very  directly 
upon  the  question  before  us.  It  does  not  follow  that  the  court 
would  apply  the  same  rules  to  subterranean  percolating  wa- 
ters, which  are  constantly  being  renewed,  that  it  does  to  nat- 
ural gas,  the  supply  of  which  is  not  being  renewed.  It  is  to  be 
noticed,  also,  that  both  the  laws  are  framed  to  protect  public 
rights  and  interests,  and  not  private  rights,  and  that  both 
judgments  are  based  on  the  groimd  of  great  injury  to  public 
comfort^  prosperity,  and  welfare.  The  last  case  cited  was 
taken  to  the  supreme  court  of  the  United  States  (Ohio  Oil 
Co.  V.  Indiana,  177  U.  S.  190,  22  Sup.  Ct  576),  and  the 
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judgment  below  was  affirmed;  the  reasoning  being  that  the 
supply  of  gas  in  the  gi;ound  is  the  common  property  of  all  the 
owners  of  the  surface,  and  that  one  of  the  common  owners  may 
rightfully  be  prevented  from  wasting  the  common  property  to 
the  annihilation  of  the  rights  of  the  remaining  owners.  How- 
ever sound  this  principle  may  be  as  applied  to  natural  gas  or 
oil,  we  have  failed  to  find  an  authority  in  the  books  that  holds 
that  percolating  waters  in  the  ground  are  the  common  prop- 
erty of  surface  owners.  On  the  other  hand,  the  holdings  are 
unanimous  to  the  effect  either  that  such  water  is  the  absolute 
Tproperty  of  the  landowner  in  whose  land  it  happens  to  be,  or 
that  the  right  of  the  landowner  to  use  or  divert  it  while  in  his 
land  is  an  absolute  right. 

Another  Indiana  case  (Maivufacturers  0.  &  0,  Co.  v. 
Indiana  N.  O.  &  0.  Co.  155  Ind.  461,  67  N.  E.  912)  is  in- 
structive on  this  subject,  because  it  draws  a  distinction  be- 
tween natural  gas  and  subterranean  waters,  which,  if  well 
founded,  deprives  all  the  foregoing  cases  on  the  subject  of  the 
control  of  the  use  of  natural  gas  of  any  significance  as  ap- 
plied to  the  use  of  subterranean  waters.  This  was  an  action  in 
equity  by  one  property  owner  against  another,  in  which  the 
complaint  alleged  that  the  defendant,  by  pumping  and  using 
other  artificial  devices  in  its  wells,  was  increasing  the  natural 
flow  of  gas  in  its  well?,  and  thus  greatly  diminishing  the  pres- 
sure in  the  underlying  gas  reservoir,  and  that  as  a  result  a 
great  body  of  salt  water  would  enter  the  gas  reservoir  and 
ultimately  destroy  the  plaintiff's  wells.  This  complaint  was 
held  to  state  a  good  cause  of  action.  In  the  opinion  the  court 
said  that,  if  gas  could  be  dealt  with  as  subterranean  waters, 
there  would  be  little  difficulty  in  determining  the  rules  by 
which  the  rights  of  landowners  should  be  governed. 

"But  the  difference  between  natural  gas  and  underground 
waters,  whether  flowing  in  channels  or  percolating  the  earth, 
is  80  marked  that  the  principles  which  courts  apply  to  ques- 
VOL.117  — 24 
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tions  relating  to  the  latter  are  not  adapted  to  the  adjustment 
of  the  difficulties  arising  from  conflicting  interests  in  this 
new  and  peculiar  field." 

The  court  then  holds,  in  substance,  that  the  natural  right 
of  landowners  in  natural  gas  is  simply  to  use  such  portion 
as  will  by  natural  laws  of  flowage  rise  in  their  wells  and  not 
to  increase  that  flow  by  artificial  means,  to  the  detriment  of 
the  flow  of  others. 

Perhaps  more  time  has  been  spent  in  reviewing  these  de- 
cisions than  is  profitable,  but  the  subject  is  interesting,  and 
we  have  felt  that,  owing  to  the  importance  of  the  case  before 
us,  they  should  be  given  serious  consideration.  That  consid- 
eration shows  conclusively,  as  we  think,  that  they  have  no 
application  to  the  case  of  the  use  of  percolating  waters.  The 
necessary  result  of  the  whole  discussion  is  that  the  law  in 
question  cannot  be  held  to  be  within  the  police  power,  and 
that  it  in  effect  takes  private  properly  for  private  us©  and 
without  compensation. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
with  directions  to  dismiss  the  complaint 

See  Barclay  v,  Abraham  (Iowa)  96  N.  W.  1080.— Rep. 
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Corporations:  Insolvency:  Enforcing  all  liabilities  of  directorSj  etc^ 
to  creditors,  in  single  action:  Stock  subscriptions,  how  paid: 
Notes:  Unlawful  dividends:  Liability  of  directors:  Banks  and 
banking, 

1.  In  a  suit  to  enforce  one  of  the  liabilities  mentioned  in  sec.  3223, 
Stats.  1898,  all  existing  causes  of  complaint  within  the  scope 
of  that  section,  and  all  liabilities  to  which  creditors  as  a  class 
may  resort  to  satisfy  their  claims,  affecting  the  corporation  in* 
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YOlved,  are  germane  thereto,  and,  with  the  primary  right  sought 
to  be  vindicated,  constitute  but  one  cause  of  action. 

2.  Ch.  140,  Stats.  1898,  was  framed  with  a  view  of  having  the  mat- 

ters referred  to  in  the  preceding  paragraph  worked  out  in  a 
single  suit  through  the  machinery  of  the  Code,  which  contem- 
plates a  primary  right  as  drawing  to  it  all  minor  matters  ger- 
mane thereto  and  including  the  whole  as  but  one  controversy, 
regardless  of  how  complicated  such  matters  thus  presented  for 
litigation  may  be  as  between  plaintiffs  and  defendants  or  as  be- 
tween the  parties  on  either  side,  and  of  whether  such  matters 
or  some  of  them  might  of  themselves  form  the  subject  of  a 
primary  right  between  the  parties  chiefly  concerned  therein, — 
enabling  the  court  to  close  the  whole  subject  by  a  single  de- 
cree, giving  to  each  party  to  the  litigation,  regardless  of  his  lo- 
cation upon  the  record,  the  particular  measure  of  relief  as 
against  any  other  party  or  parties,  to  which  he  is  entitled. 

3.  The  language  of  this  court  as  regards  this  class  of  cases  in 

Hurlbut  V.  Marshall,  62  Wis.  590,  22  N.  W.  852,  is  reaffirmed: 
"This  suit,  when  commenced,  is  exclusive  of  all  actions  on  be- 
half of  the  creditors  of  such  an  insolvent  bank,  and  all  the 
creditors  are  compelled  to  seek  their  remedy  therein,  and  if 
there  is  any  liability  of  the  directors,  stockholders,  or  officers 
of  the  bank  to  the  bank,  or  to  its  creditors,  in  any  event  or  con- 
tingency, such  liability  must  be  enforced,  if  at  all,  in  this  one 
suit,  which  cannot  be  discontinued  before  flnal  Judgment  with- 
out the  consent  of  every  creditor  who  chooses  to  appear  and 
prosecute." 

4.  The  words  above  used,  "liability  of  the  directors,  stockholders, 

or  officers  ...  to  the  bank,  or  to  its  creditors,"  mean  lia- 
bilities to  the  bank  forming  part  of  the  trust  fund  in  which 
the  creditors  are  concerned,  and  liabilities  to  creditors  gener- 
ally or  to  a  class  of  them,  not  individual  common-law  liabilities 
of  individual  directors  to  individual  creditors,  such  as  one  for 
deceit.  It  includes,  among  others,  all  liabilities  created  by  law 
for  the  protection  or  benefit  of  the  corporation  or  Its  creditors 
such  as  those  created  by  sec.  1765.  Stats.  1898. 

5.  The  language  of  sec.  1765,  Stats.  1898,  "capital  fully  paid  in," 

contains  the  idea  of  full  payment  of  the  authorized  capital  into 
the  corporation,  either  in  money  or  Its  equivalent  in  property, 
effecting  an  extinguishment  of  the  subscription  liability  for  the 
stock,  and  an  actual  addition  to  the  capital  of  the  corporation, 
not  a  mere  agreement  to  contribute  to  the  capital  stock. 

6.  A  subscriber  for  stock  in  a  corporation  does  not  contribute  to  its 

capital  by  his  subscription  or  by  changing  the  form  of  his  in- 
debtedness for  stock  from  one  upon  a  mere  subscription  to  one 
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upon  a  note  given  for  a  subscription.  The  giving  of  a  note  in 
such  a  case  operates  only  to  postpone  the  time  of  payment  for 
the  stock  Ull  the  due  date  of  the  note. 

7.  Sec.  1765,  Stats.  1898,  applies  to  banking  corporations. 

8.  Such  section  renders  directors  of  a  corporation  participating  in 

the  payment  of  dividends  out  of  corporate  property  before  the 
authorized  capital  has  been  fully  paid  in,  regardless  of  any 
other  circumstance,  jointly  and  severally  liable  to  the  creditors 
of  the  corporation  then  existing  as  a  class;  that  is,  Jointly  and 
severally  liable  to  the  creditors,  not  so  liable  to  each  individual 
creditor. 

9.  The  liability  having  been  fixed  by  operation  of  the  statute  upon 

the  acts  of  the  directors,  the  status  of  the  creditors,  and  the 
condition  of  the  capital  of  the  corporation,  it  cannot  be  ex- 
tinguished by  subsequent  payment  or  collection  of  the  unpaid 
capital. 

10.  Sec.  1765,  Stats.  1898,  contains  two  distinct  prohibitions:    First, 

payment  of  dividends  before  the  capital  of  the  corporation  shall 
have  been  fully  paid  in;  second,  payment  of  dividends  there- 
after other  than  out  of  the  net  profits  of  the  corporation  prop- 
erly applicable  thereto,  such  payment  effecting  a  diminution  of 
the  corporate  capital.  The  doing  of  either  of  the  prohibited 
acts  is  made  penal,  conditioned,  however,  as  to  the  second,  that 
the  corporation  is  either  insolvent  or  in  danger  of  insolvency, 
the  directors  not  having  reason  to  believe  that  there  are  suffi- 
cient net  profits  properly  applicable  thereto  to  pay  the  dividend 
without  diminishing  the  corporate  capital. 

11.  The  two  parts  of  the  section  respecting  the  penal  liability,  the 

one  relating  to  the  first  and  the  other  to  the  second  prohibition, 
are  construed  to  have  been  used  by  the  legislature  in  a  dis- 
junctive sense,  not  in  a  conjunctive  sense. 

12.  It  is  not  necessary  that  a  director  should  actively  participate  in 

the  unlawful  payment  of  a  dividend  in  order  to  incur  liability 
under  sec.  1765,  Stats.  1898.  If  he  participates  in  such  payment 
by  having  notice  of  and  consenting  thereto  and  participating  in 
the  benefits  thereof  he  comes  within  the  condemnation  of  the 
statute. 

[Syllabus  by  Mabshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Fay- 
ette county :  B.  F.  Dunwiddie,  Judge.    Affirmed. 

The  action  at  first  was  to  enforce  the  statutory  double  lia- 
bility of  the  stockholders  of  the  defendant  bank.  After  a 
challenge  to  the  complaint  on  demurrer  was  finally  settled  in 
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plaintiff's  favor  by  the  decision  of  this  court,  reported  in  97 
Wis.  561,  73  N.  W.  40,  and  the  remission  of  the  record  to  the 
circuit  court,  permission  was  granted,  against  objection,  to 
amend  the  complaint  by  adding  as  defendants  the  officers  and 
directors  of  the  bank,  with  appropriate  allegations  to  charge 
stockholders  with  liabilities  to  return  dividends  unlawfully 
paid,  and  the  directors  with  statutory  liabilities  under  sec. 
1766,  Stats.  1898,  for  paying  dividends  before  all  the  stock 
was  paid  in  and  when  they  knew  the  bank  was  insolvent 
The  court  decided  on  the  evidence  that  dividends  were  voted 
by  the  directors  and  paid  in  violation  of  said  section,  substan- 
tially as  alleged. 

The  finding  that  divid^ids  were  paid  when  the  stock  was 
not  fully  paid  in  was  based  on  the  following  facts :  When  the 
corporation  commenced  business,  the  situation  as  to  owner- 
ship of  stock  and  the  amount  paid  in  therefor  was  as  follows : 
William  Law  was  a  subscriber  for  $600,  which  was  fully  paid 
for.  C.  T.  Douglas  was  a  subscriber  for  $600,  for  which  he 
gave  his  note  which  was  never  paid  except  as  hereafter  stated. 
C.  L.  Douglas  was  a  subscriber  for  $4,000  of  the  stock.  She 
made  no  payment  thereon.  George  W.  Douglas,  her  husband, 
was  a  subscriber  for  $46,000  of  the  stock,  for  which  he 
'  turned  in  bank  assets  of  the  bank  which  the  new  institution 
succeeded,  valued  at  $18,675,  the  good  will  of  the' old  bank, 
which  he  valued  at  $8,000,  and  his  unsecured  note  for  the 
balance,  $22,448.98.  Neither  the  note  nor  the  good  will  had 
any  cash  value.  George  W.  Douglas  at  no  time  reduced  the 
amount  of  his  note  below  $14,000. 

The  court  further  found  as  follows:  Notwithstanding  the 
situation  before  stated,  and  the  fact  that  there  were  no  avail- 
able assets  out  of  which  to  make  dividends,  several  were  voted 
and  paid,  defendant  Brewster  being  a  guilty  participant  in  all 
the  transactions.  He  received  upon  his  stock  the  benefit  of  the 
last  dividend,  declared  July  2,  1894,  in  common  with  other 
stockholders.    Before  that,  George  W.  Douglas  was  permitted 
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to  return  to  tho  bank  for  cancellation  $23,000  of  his  stock 
for  that  amount  of  his  notes  held  by  it.  C.  T.  Douglas  was 
also  permitted  to  take  up  his  note  by  turning  in  his  stodc. 
Other  stock  was  turned  over  to  the  bank  and  assets  taken  out 
therefor,  leaving  only  $26,800  of  the  capital  stock  outstand- 
ing. The  deficiency  in  the  bank's  capital  was  never  after 
that  made  good,  nor  any  part  thereof.  All  the  transactions 
referred  to  were  ratified  by  Brewster  as  one  of  the  directors 
^    of  the  bank.     At  no  time  were  there  any  net  profits  in  the 

»^  bank  applicable  to  pay  dividends.  The  money  used  for  that 
purpose  was  taken  from  that  which  was  necessary  to  satisfy 
the  liabilities  to  depositors.  When  the  last  dividend  was  paid 
the  bank  was  insolvent  All  the  capital  paid  in,  and  much 
more,  had  been  lost  The  officers  and  directors  did  not,  when 
such  dividend  was  declared,  have  any  reason  to  believe  that 
it  could  be  paid  without  impairing  the  bank's  capital  Other 
facts  were  found,  sufficient  with  those  mentioned,  to  warrant 
the  judgment  appealed  from  if  the  conclufi|^ons  of  law  in  re- 

i/  spect  thereto  are  right.  The  judgment  was  against  appellant 
under  sec.  1765,  Stats.  1898,  as  a  stockholder,  to  refund  to 
the  bank  for  the  benefit  of  its  creditors  all  sums  received  by 
him  as  dividends,  amounting  with  interest  to  $1,701.20,  and 
against  him  as  a  director,  for  an  amount  sufficient  to  satisfy 
the  claims  of  all  creditors  established  in  the  action  which  ex- 
isted at  the  time  of  the  last  dividend,  July  2,  1894,  and  left 
unsatisfied  after  applying  thereon  the  other  moneys  applica- 

*'  ble  thereto  under  the  terms  of  the  judgment.  The  liability  to 
creditors  went  both  upon  the  ground  that  when  the  dividend 
was  paid  the  capital  stock  had  not  been  fully  paid  in,  and  on 
the  ground  that  the  corporation  was  insolvent  when  such 
dividend  was  paid,  and  that  the  directors  declaring  the  same, 
including  Brewster,  had  no  reason  to  believe  that  there  were 
sufficient  net  assets  properly  applicable  thereto  to  pay  the 
same  without  impairing  or  diminishing  the  capital  This  ap- 
peal is  solely  by  the  defendant  Brewster. 
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For  the  appellant  there  was  a  brief  by  J.  B.  Simpson  and 
Spendey  £  Mcllhon,  and  oral  argument  by  Calvert  Spens- 
ley. 

Tor  the  respondents  the  cause  was  submitted  on  the  brief 
of  Bufus  B.  Smith. 

The  following  opinion  was  filed  February  3,  1903 : 

Mabshaxl,  J.  The  first  error  assigned  by  appellant's  oonn- 
sel  is  that  the  amendment  of  the  complaint  so  as  to  enforce 
liabilities  claimed  to  exist  under  sec.  1765,  Stats.  1898, 
changed  the  nature  of  the  action;  that  such  liabilities  are 
properly  enforceable  only  at  law,  while  the  action  as  brought 
was  a  suit  in  equity.  That  involves  a  subject  several  times 
fully  discussed  in  this  court,  and  the  question  now  raised  so 
plainly  decided  adversely  to  appellant's  position  that  we  do 
not  consider  it  open  for  discussion.  In  Hurlbut  v.  Marshall, 
62  Wis.  590,  22  N.  W.  852,  it  was  held  that  all  liabilities  of 
officers,  stockholders  and  directors  of  a  corporation  that  can  in 
any  event  be  enforced  for  the  benefit  of  creditors  of  a  corpora- 
tion generally  or  as  a  class,  may  be  dealt  with  in  a  single  suit 
and  are  so  connected  vnth  each  other  as  to  constitute  but  one 
cause  of  action.  Since  that  decision,  we  venture  to  say,  noth- 
ing has  been  said  in  any  opinion  here,  when  rightly  under- 
stood, casting  any  doubt  but  that  when  the  primary  purpose  of 
a  suit  in  equity  is  to  enforce  any  such  liability,  or  is  to  seques- 
trate the  assets  of  the  corporation  and  distribute  the  same  for 
the  payment  of  its  debts,  all  liabilities  of  officers  and  stock- 
holders to  the  corporation,  whether  created  by  law  or  other- 
wise, and  all  liabilities  of  the  directors  and  stockholders  to 
creditors,  created  by  law,  are  germane  to  the  main  purpose 
of  the  litigation,  and  not  only  may  be  joined  therewith  as  a 
part  thereof  under  established  rules  of  equity  jurisprudence, 
but,  imder  the  scheme  of  the  Code  for  working  out  the  various 
liabilities  in  which  creditors  of  a  corporation  as  a  class  are 
interested,  must  be  so  joined,  except  as  provided  in  ch.  129, 
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Laws  of  1901,  which  does  not  aflfect  this  casa  See  McNcmghr 
ton  V.  Tichnor,  113  Wis.  555,  89  N.  W.  493.  This  action  was 
plainly  in  equity  to  enforce  a  liability  of  stockholders  created 
by  law,  in  which  the  creditors  of  the  corporation  were  all  in- 
terested. It  was  one  of  the  liabilities  mentioned  in  sec.  3223, 
Stats.  1898.     That  provides: 

"Whenever  any  creditor  of  any  corporation  shall  seek  to 
charge  the  directors,  trustees  or  other  officers  or  stockholders 
thereof  on  account  of  any  liability  created  by  law,  he  may 
commence  and  maintain  an  action  for  that  purpose  in  the  cir- 
cuit court,"  etc. 

It  was  a  liability  which  the  court  has  frequently  held  must 
be  worked  out"  in  a  suit  in  equity,  and  that  such  was  the  legis- 
lative purpose  plainly  written  into  ch.  140,  Stats.  1898. 
Following  sec.  3223,  expressly  authorizing  any  creditor  of 
a  corporation  to  bring  such  a  suit  as  this  was  at  the  start,  is 
sec,  3224,  providing  as  follows: 

"The  court  shall  prooeed  therein  as  in  other  cases,  and 
when  necessary  shall  cause  an  account  to  be  taken  of  the  prop- 
erty and  debts  due  to  and  from  such  corporation,  and  shall 
appoint  one  or  more  receivers  who  shall  possess  all  the  powers 
conferred  and  shall  be  subject  to  the  obligations  imposed  on 
receivers  by  the  provisions  of  section  3219 ;  but  if,  upon  the 
filing  of  the  answer  or  upon  the  taking  of  such  a^count^  it 
shall  appear  that  the  corporation  is  insolvent  and  that  it  has 
no  property  or  effects  to  satisfy  such  creditor,  the  court  may 
jiroceed  without  appointing  any  receiver  to  ascertain  the  re- 
spective liabilities  of  such  directors,  trustees  or  other  officers 
and  stockholders,  and  enforce  the  same  by  its  judgment  as  in 
other  cases." 

In  Gager  v.  Marsden,  101  Wis.  598,  77  N.  W.  922,  it  was 
hold  that  when  the  primary  purpose  of  a  suit  is  to  enforce 
any  one  of  the  liabilities  mentioned  in  sec.  3223,  the  otiielr 
liabilities  that  may  exist,  mentioned  in  such  section,  are 
germane  thereto,  and  must  be  joined  therewith  if  enforced  at 
all.    That  covers  the  question  under  discussion. 
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KiUen  v.  Barnes,  106  Wis.  546,  82  N.  W.  536,  is  referred 
to  confidently  by  counsel  as  holding  that  liabilities  of  direct- 
ors of  a  penal  character  cannot  be  enforced  in  an  action  com- 
menced under  sec.  3223,  Stats.  1898.  We  are  unable  to  dis- 
cover anyliiing  in  the  opinion  to  that  effect.  It  was  held  that 
a  liability  to  a  depositor  for  damages  for  deceit  was  not  a  lia- 
bility to  creditors  within  the  meaning  of  sec.  3223  as  con- 
strued in  HurUmt  v.  Marshall  and  other  cases,  but  a  lia- 
bility of  a  purely  personal  nature  to  the  particular  creditor 
imposed  upon ;  that  it  was  neither  a  liability  to  creditors  in 
any  sense,  within  the  meaning  of  sec  3223,  nor  one  germane 
to  any  such  liability.  Speaking  of  liabilities  under  sec.  1765, 
Stats.  1898,  it  was  said  that  they  are  penal  in  character  and 
not  assignable.  That  has  nothing  to  do  with  whether  they 
can  be  worked  out  with  other  liabilities  to  creditors  as  a  class 
in  an  equitable  action.  Being  liabilities  created  by  law  to 
creditors  generally  or  a  class  of  them,  according  to  circum- 
stances, they  fall  within  the  literal  sense  of  sec.  3223  and 
within  the  plainly  expressed  decision  of  the  court  in  Hurlhut 
V.  Marshall,  62  Wis.  590,  22  N.  W.  852,  Qager  v.  Marsden, 
101  Wis.  598,  77  N.  W.  922,  and  Oager  v.  Bank  of  Edger- 
ton,  101  Wis.  593,  77  N.  W.  920 ;  McNaughton  v.  Ticknor, 
113  Wis.  555,  89  N.  W.  493 ;  Foster  v.  Posson,  105  Wis.  99, 

81  X.  W.  123 ;  supported  in  principle  by  Finney  v.  Otiy,  106 
Wis.  256,  82  N.  W.  595 ;  Rehbein  v.  Rahr,  109  Wis.  136,  85 
N.  W.  315 ;  Eau  Claire  Nat,  Bank  v.  Benson,  106  Wis.  624, 

82  N.  W.  604;  Gager  v.  Paul,  111  Wis.  638,  87  N.  W.  875. 
They  are  among  the  liabilities  that  not  only  can  but  must  be 
worked  out  in  equity,  and  were  intended,  by  the  statutory 
plan  contained  in  ch.  140,  Stats.  1898,  to  be  included  in  a 
single  suit.  That  the  liabilities  created  by  sec  1765  are  not 
mere  personal  liabilities  of  each  director  to  each  creditor, 
or  the  directors  jointly  to  each  creditor,  as  in  case  of  a 
common-law   action   for   deceit  held   in  Eillen  v.   Barnes 
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not  to  be  within  the  scope  of  sec.  3223  and  the  enforce- 
ment thereof  not  germane  to  that  of  any  liability  men- 
tioned in  such  section,  is  plain  from  the  literal  sense  of 
the  language.  It  provides  that  the  offending  directors  shall 
be  jointly  and  severally  liable  to  the  creditors  of  the  cor- 
poration at  the  time  of  the  offense.  The  liability  is  sev- 
^  eral  and  joint  to  all  the  creditors  as  a  class,  existing  at  a  par- 
ticular tima  One  of  the  offenders  cannot  atone  for  his  of- 
fense by  anything  less  than  payment  of  all  the  debts  himself 
if  necessary,  but  no  one  creditor  has  any  preference  o^r  any 
other  to  the  benefit  of  that  liability  as  to  any  one  or  all  of  the 
offenders.  The  liability  is  to  the  creditors  equally.  All  must 
join  in  order  to  participate.  Each  has  a  right  to  have  aU  the 
offenders  brought  before  the  court  and  each  of  the  latter 
also  possessses  that  right  Such  is  the  statutory  plan.  This 
court  has  uniformly  so  held.  The  Code,  in  its  completeness, 
embodying  as  it  does  the  broad,  comprehensive  powers  of  the 
old  chancery  practice  respecting  the  action  which  now  stands 
for  what  was  formerly  a  suit  in  equity,  enables  the  court  to 
administer  such  plan  so  as  to  settle  a  multitude  of  controver- 
sies having  more  or  less  connection  with  each  other,  in  one  in- 
stead of  a  multitude  of  actions.  Onger  v,  Marsden,  supra. 
That  there  are  some  embarrassments  attending  the  adminis- 
tration of  such  complicated  matters  as  may  under  our  system 
be  presented  to  a  court  for  adjudication  in  a  single  decree, 
must  be  admitted.  But  the  facility  with  which  the  court  may 
lay  hold  of  and  draw  together,  as  a  single  controversy,  a  domi- 
nant matter  and  everything  germane  thereto,  regardless  of 
complexities  of  legal  and  equitable  rights  and  the  number  of 
parties,  and  weigh  out  to  each  person  his  legitimate  measure 
of  relief,  regardless  of  his  mere  location  on  the  record  as  a 
party,  doing  the  work  by  one  broad,  comprehensive  decree, 
that  might,  under  a  difierent  system,  require  a  multitude  of 
actions,  or  proceedings  in  their  nature  so  interminable  as  to 
be  exhausting  to  courts  and  litigants  and  the  public  as  well. 
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and  do  it  better,  vindicates  the  wisdom  of  the  f ramers  of  the 
Ciode  in  embodying  therein  the  valuable  features  of  equity 
jurisprudence  as  it  exists  by  the  common  law. 

It  was  believed  when  Oager  v.  Marsden,  101  Wis.  598,  77 
N.  W.  922,  and  Gager  v.  Bank  of  Edgerton,  101  Wis.  593, 
77  N.  W.  920,  were  written,  that  the  law  governing  this 
class  of  cases  would  be  thereby  so  thoroughly  entrenched  as  to 
leave  no  reasonable  ground  for  further  appeals  to  this  court  in 
r^ard  to  it  It  was  undoubtedly  so  intended  in  the  earlier 
case  of  Hxurlhut  v.  Marshall,  as  is  evidenced  by  the  clear  and 
emphatic  language  used  by  Mr.  Justice  Orton,  who  wrote  the 
opinion,  aided  by  the  argument  of  counsel,  which  was  so  re- 
ferred to  as  to  make  it  a  necessary  part  of  a  proper  report  of 
the  case.  Observing  in  Gager  v.  Marsden  that  for  some  rea- 
son, not  easy  to  discover,  Hurlhut  v.  Marshall  was  not  under- 
stood, an  attempt  was  made  to  set  uncertainties  at  rest,  if  posr 
sible,  by  stating  the  principle  thereof  as  understood  here,  in 
this  language: 

"It  was  supposed  Ihat  Eurlbut  v.  MarsliaU,  62  Wis.  690, 
determined  for  all  time  in  this  court  .  .  .  that  but  one 
winding-up  suit  to  settle  the  affairs  of  a  corporation  is  proper, 
and  that  in  such  suit  all  the  rights  and  all  the  liabilities  of 
creditors,  officers,  and  stockholders  are  to  be  worked  out.  This 
court  so  understood  it  then  and  has  never  departed  from  that 
view.  .  .  .  The  careful  practitioner  hardly  need  go 
astray  because  of  cases  where  only  a  part  of  the  relief  obtain- 
able in  a  winding-up  proceeding  was  sought,  and  which  were 
sustained  for  that  particular  relief." 

That  was  followed  by  an  analysis  of  ch.  140,  showing  that, 
instead  of  the  various  liabilities  mentioned  therein,  as  to  a 
single  corporation,  being  subjects  of  as  many  distinct  causes 
of  action,  they  are  but  parts  of  one  cause  of  action,  designed, 
by  the  statutory  plan  of  such  chapter,  to  be  settled  in  one  suit ; 
and  that  the  Code  is  'periectlj  adapted  to  make  such  scheme 
effectiva  To  show  to  what  extent  the  court  voiced,  in  the 
later  cases,  the  decision  in  Eurlbut  v.  Marshall,  and  that  it 
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rules  this  cajse^  attention  is  called  to  the  fact  that  the  first  com- 
plaint in  the  early  case,  the  same  as  here,  sou^t  only  the  ap- 
propriate relief  in  an  action  strictly  to  enforce  liabilities  of 
stockholders  upon  their  stock,  and  that  subsequently,  as  here, 
by  amendment  the  complaint  was  broadened  out  so  as  to  en- 
force many  other  liabilities  directly  or  indirectly  to  creditors 
as  a  class/  including  thp  penal  liabilities  under  sec  1765, 
Stats.  1898.    Here  is  a  part  of  the  prayer  for  relief: 

'That  said  directors  be  adjudged  to  pay  all  dividends  de- 
clared and  paid  as  heretofore  set  forth,  to  the  present  credit- 
ors of  said  bank  who  shall  be  parties  hereto,  and  whose  debts 
existed  at  the  time  each  and  every  or  any  of  said  dividends 
were  declared  and  paid;  that  said  directors  be  adjudged  to 
pay  all  debts  of  said  bank  now  existing,  which  also  existed  at 
the  time  each  and  every  or  any  of  said  dividends  were  de- 
clared and  paid." 

The  complaint,  as  to  the  matter  there  referred  to,  was  in- 
cluded in  the  unqualified  indorsement  which  we  have  before 
quoted,  wherein  this  court,  by  Mr.  Justice  Obtoh',  said  that 
the  pleading,  by  the  argument  of  counsel  in  support  thereof, 
stood  completely  vindicated  in  all  particulars ;  that  the  nature 
of  the  suit,  in  view  of  the  statute  and  the  clear  statutory  and 
common-law  liability  of  the  directors  and  stockholders  of  an 
insolvent  banking  corporation,  requires  a  complaint  suffi- 
ciently broad  and  comprehensive  to  draw  to  the  court,  in  a 
single  cotitroversy,  all  of  the  causes  for  complaint  in  which  the 
creditors  of  the  bank  are  interested.  "This  suit,"  said  the 
court,  ^4s  exclusive  of  all  actions  on  behalf  of  the  creditors  of 
such  an  insolvent  bank,  and  all  the  creditors  are  compelled  to 
seek  their  remedy  therein ;  and  if  there  is  any  liability  of  the 
directors,  stockholders,  or  officers  of  the  bank  to  the  bank  or 
to  Us  creditors,  'in  any  event  or  contingency/  such  li<ibiltty 
must  be  enforced,  it  at  all,  in  this  one  suit/'  Careful  atten- 
tion to  the  obvious  meaning  of  the  language,  "liability  of  the 
directors,  stockholders,  or  officers  of  the  bank  to  the  bank  or 
to  its  creditors,"  would  have  avoided  the  mistake  made  by  the 
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appellant's  counsel  in  Killen  v.  Barnes,  106  Wis.  646,  82  N. 
W.  536,  of  confusing  liabilities  of  officers,  directors,  and 
stockholders  as  such,  to  a  bank  or  its  creditors,  with  mere  in- 
dividual common-law  liabilities  of  such  officers,  directors,  and 
stockholders  to  individual  creditors,  not  necessarily  dependent 
upon  the  former's  relation  to  the  corporation,  such  as  a  liabil- 
ity for  deceit.  A  liability  to  the  bank,  within  the  rule;,  is  any 
liability  of  the  persons  named,  legitimately  a  part  of  the  trust 
property  of  the  corporation  as  between  the  bank  and  its  offi- 
cers or  the  bank  and  its  creditors;  and  liabilities  to  creditors 
means  liabilities  to  them  generally  or  to  a  class  of  thenu 

Complaint  is  made  of  the  finding  that  the  capital  stock  of 
the  bank  was  not  fully 'paid  in  when  the  dividends  were  de- 
clared or  thereafter.  It  is  in  effect  admitted  that  such  find- 
ing is  right  if  merely  giving  a  note  for  a  stock  subscription  is 
not  a  paying  in  of  capital  within  the  meaning  of  the  statute. 
Counsel  for  appellant  contend  that  it  is.  Clark  v.  Farring- 
ton,  11  Wis.  306,  is  confidently  cited  to  support  that  view. 
The  question  there  was  not  whether  the  acceptance  of  a  note 
of  a  subscriber  for  stock  in  a  corporation  or  to  apply  on  his 
subscriptibn  is  a  payment,  but  whether  a  note  so  accepted  and 
the  subscription  for  stock  are  valid, — a  far  different  question 
from  the  one  we  are  called  upon  to  decide.  It  may  well  be 
that  a  note  so  taken  is  enforceable,  and  yet  that  it  is  not  a 
payment  in  the  sense  of  being  an  additicm  to  the  actual  capital 
of  the  corporation,  or  in  any  other  sense.  Blunt  v.  Walker, 
11  Wis.  334,  is  also  cited  by  counsel.  That  case  seems  to  de- 
cide altogether  too  much  for  the  safety  of  appellant's  position. 
It  is  there  distinctly  held  that  the  mere  acceptance  of  the 
note  of  a  subscriber  for  stock  to  apply  upon  his  stock  subscrip- 
tion does  not  constitute  payment ;  that  while  the  transaction 
is  vaUd,  the  note  is  not  a  payment  for  the  stock,  but  a  mere 
evidence  of  the  debt  incurred  by  the  subscription  and  of  a  con- 
tract postponing  payment  of  such  indebtedness  till  the  due 
date  of  the  note.    That  is  as  far  as  this  court  has  ever  gone. 
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There  are  many  decisions  elsewhere  to  the  effect  that  the  in- 
debtedness created  by  a  subscription  for  stock  in  a  corporation 
survives  the  mere  giving  of  a  note  therefor.  We  cite  the  fol- 
lowing: Moses  V.  Ocoee  BaaJc,  69  Tenn.  398;  Sawyer  v. 
Hoag,  17  Wall.  610;  2  Thomp.  Corp.  §  1657,  and  cases 
cited.  The  doctrine  laid  down  in  the  above  citations  is  cor- 
rectly indicated  by  the  text  from  Thompson,  as  follows : 

"The  subscriber  does  not,  of  course,  pay  for  his  shares  by 
merely  giving  his  written  promise  to  pay,  e.  g.,  his  promis- 
sory note, — at  least  unless  such  be  the  agreement  and  intention 
of  the  parties,  and  then  the  question  would  arise  as  to  the 
power  of  the  directors  or  managers  of  the  corporation  to  make 
such  an  agreement" 

The  legal  effect  of  the  federal  case  cited  is  that  stock  can- 
not be  considered  full  paid  as  r^ards  the  rights  of  creditors, 
merely  because  the  corporation,  with  or  without  an  agreement 
to  that  effectj  accepts  the  subscriber's  promissory  note  for  the 
amount  of  his  subscription.  We  have  no  hesitancy  in  deciding 
that  such  must  have  been  the  legislative  purpose  in  enacting 
sec.  1765,  Stats.  1898.  The  purpose  was  to  protect  creditors. 
If  stockholders  can  avoid  its  effect  by  giving  their  promissory 
notes  for  subscriptions  for  stock,  by  changing  the  mere  evi- 
dence of  their  indebtedness,  leaving  the  condition  of  the  cor- 
porations as  regards  ability  to  pay  its  creditors  the  same  as 
before,  a  very  convenient  way  exists  to  enable  corporations  to 
pay  dividends  without  any  capital  having  been  paid  in,  re- 
gardless of  consequences.  A  construction  of  the  statute  that 
would  permit  such  a  practice,  it  seems,  would  convict  the 
legislature  of  putting  upon  the  statute  books  an  absurd  piece 
of  legislation.  The  words  "capital  stock  fully  paid  in"  con- 
template an  actual  payment  of  the  subscription,  not  the  mere 
giving  of  a  promise  to  pay  it.  It  need  not  necessarily  be  paid 
in  money,  but  it  must  be  paid,  «iot  merely  promised  to  be 
paid, — the  liability  to  the  corporation  be  actually  extin- 
guished by  an  addition  to  its  assets  of  either  money  or  prop- 
erly of  a  money  value,  equivalent  to  the  subscription  indebt- 
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edness.  Leaving  out  of  view  the  value  of  the  subscription  lia- 
bility as  an  asset  of  the  corporation  and  of  the  stock  as  aa 
asset  of  the  subscriber,  payment  of  capital  to  the  corporation 
means  adding  something  thereto  that  will  make  the  corpora- 
tion, to  the  extent  of  the  liability  extinguished,  richer  than 
before^  and  a  subscriber  for  stock  correspondingly  poorer. 

The  third,  fourth  and  fifth  assignments  of  error  may  be 
considered  together.  They  are  as  follows:  third,  the  trial 
court  was  wrong  in  holding  that  there  were  no  net  profits  out 
of  which  dividends  could  have  been  paid  without  impairing  or 
diminishing  the  capital  stock ;  fourth,  in  holding  that  each  of 
the  directors  knew  of  that  fact  when  the  dividends  were  de- 
clared ;  and  fifth,  in  holding  that  defendant  Brewster  partici- 
pated in  the  payment  of  the  dividend  of  July  2nd,  1894. 
Such  aBsignments  of  error  really  all  fall  with  the  first,  so  far  y 
B3  they  relate  to  Brewster,  tjie  only  defendant  here.  His  lia-  ^ 
biUty  to  creditors  under  sec.  1765,  so  far  as  adjudged,  became 
fixed  by  the  payment  of  the  dividend  of  July  2, 1894,  whether 
he  assented  thereto  or  not  by  actually  participating  in  the  pro-  W 
ceedings  declaring  it,  since  it  was  paid  with  his  sanction,  as 
evidenced  by  his  participating  in  the  benefit. 
,  Counsel  seem  to  suppose  that,  essential  to  his  liability,  in 
addition  to  the  fact  that  the  capital  of  the  corporation  had 
never  been  fully  paid  in,  was  insolvency  of  the  bank,  concur- 
ring with  want  of  reason  on  his  part  to  believe  there  were 
sufficient  net  profits  properly  applicable  thereto  to  pay  the 
dividend  without  impairing  or  diminishing  the  capital.  Not 
so.  The  language  of  the  statute  as  to  such  element,  in  con- 
nection with  the  words  immediately  preceding  the  same  as  to 
paying  dividends  before  the  capital  of  the  corporation  shall 
have  been  fully  paid  in,  it  seems,  will  not  reasonably  permit 
of  such  a  construction.  The  two  elements  plainly  have  no 
conjunctive  relation  to  each  other.  The  first  element  refers 
to  one  prohibited  act,  and  the  second  in  a  disjunctive  sense  to 
another.    That  such  is  the  meaning  which  the  legislature  in- 
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tended  to  convey  is  shown  by  referring  to  the  law  (ch.  59, 
Laws  of  1893),  which  the  revisers  intended  to  embody  in  the 
statute  without  change.  They  evidently  made  a  studied  ef- 
fort to  drop  out  of  the  law  of  1893  all  unnecessary  words,  sup- 
plying their  places,  when  necessary  to  preserve  the  sense,  by 
grammatical  points.  The  following  is  that  part  of  such  chap- 
ter material  to  this  discussion : 

"If  the  directors  of  any  corporation  shall  pay  any  sudi 
dividend  before  the  capital  stock  is  fully  paid  in,  or  shall  pay 
any  such  dividend  when  the  corporation  is  insolvent,  or  in 
danger  of  insolvency,  not  having  reason  to  believe  that  there 
were  sufficient  net  profits  properly  applicable  thereto  to  pay 
the  same  without  impairing  or  diminishing  the  capital,  they 
shall  be  jointly  and  severally  liable  to  the  creditors  of  the  cor- 
poration at  the  time  of  declaring  such  dividend  to  the  amount 
of  their  debts,  provided,"  eta 

The  revisers  eliminated  the  words  "or  shall  pay  any  such 
dividend"  where  they  occur  after  the  words  "fully  paid  in," 
and  also  eliminated  the  comma  after  the  word  "insolvent," 
supposing,  evidently,  that  by  treating  the  condition  as  regards 
directors  when  a  corporation  is  insolvent  and  that  when  it  is 
in  danger  of  insolvency  in  l^al  effect  the  same,  and  following 
that  with  the  provision  as  to  knowledge  and  eliminating  the 
words  "shall  pay  any  such  dividend,"  the  whole  would  not  be 
read  conjunctively  with  the  words  "fully  paid  in,"  but  that 
the  eliminated  element  would,  by  implication,  be  deemed  re- 
peated. We  must  admit  that  the  revisers  dangerously  sacri- 
ficed clearness  to  brevity.  Conciseness  in  a  law  is  a  valuable 
feature,  but  clearness  is  its  crowning  merit  We  venture  to 
say  that  the  literary  merit  of  the  section  might  have  been  im- 
proved at  points  that  were  overlooked  without  impairing  it  as 
to  clearness,  and  that  it  would  have  been  better  to  have 
trimmed  it  with  a  less  liberal  hand.  When  we  look  to  the 
penal  clause  of  the  section  alone,  the  meaning  which  appel- 
lant's counsel  attribute  thereto  would,  if  adopted,  as  before 
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indicated,  convict  the  legislature  of  an  absurd  piece  of  legisla- 
tion. If  the  two  elements,  payment  of  dividends  before  the 
capital  stock  is  all  paid  in  and  payment  when  the  corporation 
is  insolvent  or  in  danger  of  insolvency,  go  together,  then  it  is 
competent  for  a  corporation  to  pay  dividends  at  any  time  re- 
gardless of  whether  they  have  any  capital  or  not,  so  long  as 
they  have  sufficient  assets  to  meet  their  liabilities,  strictly  so 
called.  The  purpose  of  the  legislation  undoubtedly  was  to 
render  it  reasonably  safe,  so  far  as  practicable,  to  extend 
credit  to  corporations.  With  that  view,  two  conditions  pre-  ^ 
cedent  to  their  right  to  declare  dividends  were  created :  first, 
payment  into  the  corporation  of  its  authorized  capital ;  second, 
solvency  so  apparent  as  to  leave  the  directors  no  reasonable 
groimd  to  believe  that  the  situation  is  otherwise.  The  words 
"impair  or  diminish  the  capital,"  in  connection  with  the 
words  "not  paid  in,"  evidently  refer  to  so  changing  the  situa- 
tion as  to  capital  after  it  has  once  been  paid  in,  that  it,  to- 
gether with  the  net  profits  after  paying  the  dividends,  will 
not  be  sufficient  to  discharge  its  stock  liabilities  if  necessary 
and  be  applicable  to  that  purposa  That  seems  reasonably 
plain,  looking  to  the  penal  clause  by  itself.  It  is  unmistak- 
able when  that  is  read  in  connection  with  the  prohibiting  part 
of  the  section.  See  the  two  parts  thereof  material  to  the  point 
under  discussion,  with  the  words  omitted  in  the  revision 
after  the  words  "fully  paid  in,"  in  place : 

"Ifo  dividend  shall  be  paid  to  any  stockholder  of  any  cor- 
poration until  the  capital  stock  has  been  [shall  have  been] 
fiiUy  paid  in,  and  no  dividends  shall  thereafter  be  declared 
or  paid  by  the  directors  of  any  corporation  except  out  of  the 
net  profits  properly  applicable  thereto  and  which  shall  not 
in  any  way  impair  or  diminish  the  capital;  .  .  .  and 
if  the  directors  of  any  corporation  shall  pay  [pay]  any  such 
dividend  before  the  capital  stock  is  [shall  have  been]  fully 
paid  in  [or  pay  any  such  dividend]  when  the  corporation  is 
insolvent  or  in  danger  of  insolvency,  not  having  reason  to 
Vol.  117— 25 
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believe  that  there  were  [are]  sufficient  net  profits  properly 
applicable  thereto  to  pay  the  same  without  impairing  or  di- 
minishing the  capital^  they  shall  be  jointly  and  severally  lia- 
ble/' etc. 

Thus,  it  will  be  seen,  two  things  are  prohibited :  first,  pay- 
ment of  dividends  before  the  capital  stock  shall  have  been 
fully  paid  in;  second,  payment  of  dividends  thereafter,  ex- 
cept under  certain  conditions.  The  penal  clause  is  made  to 
exactly  fit  those  prohibitions. 

The  sixth  assignment  of  error  deals  with  the  subject  of 
whether  the  bank  was  insolvent  to  Brewster  s  knowledge 
when  the  dividend  was  declared  material  to  his  liability  ad- 
judicated. It  is  a  sufficient  answer  to  that  to  say  that,  how- 
ever the  fact  involved  should  have  been  decided,  since  there 
can  be  no  question,  as  we  have  seen,  but  that  when  the  divi- 
dend was  declared  and  paid  the  capital  stock  had  not  been 
fully  paid  in  and  the  appellant  was  a  guilty  participant  in 
the  transaction,  he  is  liable',  as  adjudged  by  the  court,  irre- 
spective of  any  other  ground. 

The  assignee  of  the  bank  obtained  a  judgment  against 
George  W.  Douglas  on  his  indebtedness  for  unpaid  subscrip- 
tion for  stock.  Counsel,  by 'the  seventh  assignment  of  error, 
insist  that  such  circumstance  operated  to  estop  creditors  of 
the  bank  from  enforcing  the  penal  liability  of  appellant 
under  sec  1765.  The  reasoning  of  counsel  on  that  is  con- 
trary to  Blunt  V.  Walker,  11  Wis.  334:,  and  other  cases  upon 
which  he  relies  to  sustain  the  position  that  the  giving  of  a 
note  for  a  stock  subscription  is  a  payment  thereof.  It  is  said 
that,  if  the  note  was  not  a  good  payment  for  the  stock,  it  was 
void,  and  the  enforcement  of  it  to  the  extent  of  putting  the 
same  into  judgment,  made  it  valid  from  the  banning,  and 
that,  since  the  assignee  stood  for  the  creditors,  his  enforce- 
ment of  the  note  extinguished  their  right  to  benefits  under 
sec.  1766  if  they  previously  had  any.  The  law  is,  as  we  have 
seen,  that  the  taking  of  a  note  on  a  stock  subscription  is 
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neither  a  void  act  nor  a  paymeiLt  of  the  subseription  liability. 
But  indepemdemtlj  of  that^  the  statute  must  be  taken  accord- 
ing to  its  obvious  meaning.  For  every  violation  thereof  a 
penalty  is  provided.  Liability  for  violating  the  first  prohibi- 
tion cannot  thereafter  be  extinguished  by  the  enforcement  of 
the  subscription  liability.  There  is  no  implied  provision  that 
can  be  read  into  the  statute  to  the  effect  that,  if  the  stock 
subscription  liability  is  extinguished  after  a  penalty  shall 
have  been  incurred,  dependent  at  its  creation  on  such  lia- 
bility, that  shall  per  se  extinguish  the  penalty.  If  it  were 
otherwise,  appellant  could  not  profit  thereby,  because,  while 
the  right  to  recover  on  the  subscription  liability — notwith- 
standing the  note  representing  it  was  unlawfully  surren- 
dered— hss  been  asserted,  the  debt  has  not  been  collected,  nor 
any  part  of  it. 

By  the  eighth  assignment  of  error  several  suggestions  are 
made  why  the  creditors  of  the  bank  July  2,  1894:,  were  not 
entitled  to  the  relief  against  appellant  All  of  the  reasons 
suggested  in  support  thereof  have  been  sufficiently  met  in 
what  has  been  said,  except  a  suggestion  that  sec.  1765  does 
not  apply  to  banking  corporations,  hence  the  recovery  based 
thereon  cannot  stand;  that  sec  40,  p.  1535,  Stats.  1898,  cov- 
ers the  same  subject  as  sec.  1765,  and  that  inasmuch  as  it  is 
a  part  of  the  act  which  specializas  banking  corporations,  it 
should  be  held  to  be  exclusive.  The  answer  to  that  is  that 
sec  40,  p.  1535,  does  not  create  any  liability  of  directors  for 
improperly  paying  dividends.  The  two  sections,  in  the  main, 
refer  to  different  subject  matters.  Therefore  there  is  no  good 
reason  why  the  general  language  of  sec.  1765  should  not  be 
held  to  include  banking  as  well  as  all  other  corporations.  It 
has  always  been  r^arded  here  as  a  law  of  universal  applica- 
tion. Hurlhut  V.  Marshall,  62  Wis.  590,  22  N.  W.  852,  was 
a  suit  like  this,  and  one  of  the  most  significant  liabilities 
which  the  plaintiff  sought  to  enforce  was  under  sec.  1765. 
That  is  clearly  indicated  in  the  argument  of  counsel  printed 


y 


388  SUPREME  COURT  OF  WISCONSIK.       [Apil 

Williams  v.  Brewster,  117  Wis.  87a 

in  the  report  of  the  case  in  volume  62  of  our  Reports  at  page 
600^  and  in  the  statement  of  the  allegations  of  the  complaint 
in  the  opinion  of  the  court  on  page  602.  The  court,  by  Mr. 
Justice  Obton,  said  of  the  complaint  and  the  argument  in 
support  of  it,  after  stating  the  various  liabilities  sought  to  be 
enforced : 

"The  prayer  for  relief  is  appropriate  to  these  several  causes 
of  complaint 

"The  brief  of  the  learned  counsel  of  the  respondent  is 
elaborate  and  very  able,  and  should  be  preserved  in  the  re- 
port of  the  case  as  a  complete  vindication  of  the  complaint 
in  all  particulars." 

The  effect  of  the  argument  on  the  particular  point  before 
us  was  that  in  a  constitutional  sense  the  subject  covered  by 
sec.  1765  is  not  appropriate  to  a  banking  law.  It  is  a  mere 
remedial  provision  to  protect  the  public  from  the  frauds  and 
wrongs  of  officers  and  others  in  conducting  corporate  affairs. 
Though  not  enacted  according  to  the  requirements  of  the  con- 
stitution as  regards  banking  laws,  it  applies  to  banking  cor- 
porations as  well  as  all  others.  In  Kitten  v.  Barnes,  106  Wis. 
546,  82  N.  W.  536,  as  a  reference  to  the  briefs  of  coimsel 
will  show,  the  point  was  urged  upon  the  attention  of  the  court 
that  sec  1765,  Stats.  1898,  does  not  apply  to  banking  cor- 
porations. The  opinion  does  not  show,  except  inferentially, 
that  it  was  considered  and  the  proposition  negatived  by  the 
decision.  That  is  probably  attributable  to  the  fact  that  the 
court  considered  the  matter  foreclosed  by  Hurlhut  v.  Mar- 
shaU  and  adherence  thereto  since  it  was  decided.  The  logical 
effect  of  the  decision  in  KUlen  v.  Barnes,  as  counsel  for  ap- 
pellant seem  to  understand,  and  as  the  matter  was  understood 
when  the  case  was  decided,  is  against  their  position. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed. 

A  motion  for  a  rehearing  was  denied  April  17,  1903. 
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BbowN;  Appellant,  vs.  MgGes's  Estate,  Respondooit 

February  2Jh-April  17,  1909. 

ExecuiOTM  and  aSminUtratorB:  Revocation  of  appointment  "hy  re- 
versal of  order  admitting  will  to  probate:  Claim  for  expenses, 
etc.,  how  allowed. 

1.  On  appeal  to  the  clrcnit  court  an  order  of  the  county  court  ad- 

mitting a  will  to  probate  was  reversed  on  the  ground  that  the 
county  court  had  no  jurisdiction  because  the  testator  was  a  resi- 
dent of  another  county  at  the  time  of  his  death.  Held  that, 
while  such  reversal  operated  to  revoke  the  appointment,  by  said 
county  court,  of  an  administrator  with  the  will  annexed,  yet  it 
does  not  follow  that  the  person  so  appointed  is  not  entitled  to 
be  reimbursed  for  moneys  theretofore  expended  and  services 
theretofore  rendered  by  him  in  good  faith  in  pursuance  of  such 
appointment. 

2.  The  claim  for  such  reimbursement,  however,  cannot  be  allowed 

as  a  claim  against  the  decedent  under  sec.  8838,  Stats.  1898,  but 
must  be  presented  in  an  administrator's  account  and  allowed,  if 
at  all,  as  a  part  of  the  expenses  of  administration. 

Appeal  from  a  judgment  of  the  circuit  court  for  Columbia 
county :  R.  G.  Siebeokee,  Circuit  Judge.    Affirmed. 

It  appears  and  is  undisputed  that  the  testator,  Edward 
McGtee,  formerly  lived  in  Fond  du  Lac  county,  and  then 
moved  to  and  became  a  resident  of  Waushara  county,  where 
he  died  testate.  Thereupon  his  widow  presented  a  petition 
in  due  form  to  the  county  court  of  Fond  du  Lac  county,  pray- 
ing that  an  instrument  in  writing,  purporting  to  be  the  last 
will  and  testament  of  Edward  McGee,  deceased,  be  admitted 
to  probate.  After  due  notice  such  instrument  was  admitted 
to  probate  by  the  county  court  of  Fond  du  Lac  county,  with- 
out objection,  and  at  the  request  of  the  widow,  the  plaintiff, 
0.  Frank  Brovm,  was  appointed  administrator  of  the  estate 
with  the  will  annexed,  by  that  court.  Brown  qualified  as 
such  administrator,  and  letters  of  administration  were  issued 
to  him  by  that  court    Thereupon  the  heirs  at  law  of  said  de- 
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ceased  commenced  proceedings  in  that  court  to  revoke  such 
letters  and  the  order  appointing  Brown  as  such  administrator, 
and  finally  the  heirs  at  law  appealed  to  the  circuit  court  for 
Fond  du  Lac  county  from  the  order,  judgment,  and  decree 
of  the  county  court  of  Fond  du  Lac  county  admitting  the  will 
to  probate.  Upon  the  hearing  of  such  appeal,  the  circuit 
court  for  Fond  du  Lac  county  found,  among  other  things, 
that  the  testator,  Edward  McGee,  had  changed  his  residence 
from  Fond  du  Lac  county  to  Waushara  county,  and  was  a 
resident  of  Waushara  county  at  the  time  of  his  death,  and  re- 
versed the  decree  of  the  county  court  admitting  the  will  to 
probate. 

Afterwards  certain  proceedings  were  had  in  the  county 
court  of  Waushara  county  wherein  and  whereby  the  will  was 
admitted  to  probate  in  that  county  February  20,  1900,  and 
one  Thomas  Feame  was  duly  appointed  administrator  with 
the  will  annexed,  and  he  thereupon  qualified  as  such,  and  let- 
ters of  administration  were  duly  issued  to  him  and  he  gave 
notice  to  creditors  as  required  by  law.  The  claim  of  the 
plaintiff  was  filed  in  the  county  court  of  Waushara  oounty 
within  the  time  required  by  law  for  filing  claims  against  the 
estate  of  the  deceased.  Such  claim  was  for  $153.34,  and  was 
for  expenses  incurred  by  the  plaintiff  while  acting  as  such 
administrator  with  the  will  annexed  under  such  appointment 
by  the  county  court  of  Fond  du  Lac  county.  The  county 
court  of  Waushara  county  disallowed  the  claim,  and  the 
plaintiff  appealed  to  the  circuit  court  for  Waushara  county. 
In  the  latter  court,  when  the  cause  was  reached,  objection  was 
made  to  the  reception  of  any  evidence  under  the  claim  and, 
to  enable  the  court  to  make  proper  ruling  thereon,  facts  were 
stipiilatedy  in  addition  to  those  above  stated,  to  the  eflfect 
that  the  widow  and  administrator  (plaintiff)  acted  in  good 
faith  in  attempting  to  have  the  will  probated  in  Fond  du  Lac 
county ;  that  the  county  court  of  Fond  du  Lac  oounty  had  no 
•jiirisdiction  to  probate  the  will ;  and  that  the  claim  is  a  rea- 
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sonable  one  for  the  serrices  rendered  by  the  plaintiff  while 
acting  as  administrator,  if  properly  presented  to  the  county 
court  of  Waushara  county. 

Upon  the  foregoing  stipulated  facts,  found  by  the  court, 
and  after  hearing  counsel  for  the  respective  parties,  and  the 
court  being  of  the  opinion  that  the  county  court  of  Waushara 
county  ''had  no  jurisdiction  to  allow  said  claim  in  the  form 
presented,"  and  having  sustained  the  objection  to  the  recep- 
tion of  any  evidence  under  the  complaint,  it  was  thereupon 
ordered  by  the  circuit  court  of  Waushara  county  that  the 
appeal  of  the  plaintiff  from  the  order  and  judgment  of  the 
county  court  of  Waushara  county  dismissing  said  claim  of 
the  plaintiff  against  the  estate  of  Edward  McGee,  deceased, 
be  dismissed,  and  that  the  estate  of  Edward  McGee  have 
judgment  against  the  plaintiff  for  its  costs  and  disbursements 
in  this  action;  and  judgment  was  thereupon  ordered  accord- 
ingly.   From  the  judgment  so  entered  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Duffy  &  McCrory, 
and  oral  argument  by  J,  H.  McCrory. 

For  the  respondent  there  was  a  brief  by  Edward  P.  Eileen, 
attorney,  and  Lamoreux  &  Park,  of  counsel,  and  oral  argu- 
ment by  Mr,  Eileen  and  Mr,  F.  J.  Carperder.  To  the  point 
that  the  claim  was  in  no  event,  in  whatever  form  presented, 
a  proper  charge  against  the  estate,  they  cited  1  Woemer,  Ad- 
ministration (2d  ed.)  417;  Bradley  v.  Comm.  31  Pa.  St. 
622 ;  Haglar  v.  McCombs,  66  N.  C.  345 ;  7  Am.  &  Eng.  Ency. 
of  Law,  441. 

Cassodat,  C.  J.  In  support  of  the  judgment  it  is  claimed 
that  the  county  court  of  Fond  du  Lac  county  had  no  jurisdic- 
tion to  appoint  the  plaintiff  administrator  of  the  estate  of  Ed- 
ward McGree,  deceased,  with  the  will  annexed,  and  hence  that 
the  moneys  expended  and  services  rendered  by  him  in  such 
false  and  void  administration  constituted  no  just  claim 
against  the  estate.    The  statute  gives  the  county  courts  juris- 
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diction  in  "the  probate  of  wills  and  granting  of  letters  testar 
mentarj  and  of  administration  on  the  estates  of  all  persons 
deceased  who  were  [are]  at  the  time  of  their  decease  inhabi- 
tants of  or  residents  in  the  same  county,"  and  in  certain 
other  cases  not  necessary  to  mention.  Sec.  2443,  Stats.  1898. 
"If  the  case  be  originally  within  the  jurisdiction  of  the  county 
courts  of  two  or  more  counties,  the  court"  first  taking  juris- 
diction retains  it  throughout.  Sec.  2444,  Stats.  1898.  The 
statute  then  provides : 

"The  jurisdiction  assumed  by  any  county  court  in  any  case, 
so  far  as  it  depends  on  the  place  of  residence  of  any  person 
or  the  location  of  his  estate,  shall  not  be  contested  in  any  ac- 
tion or  proceeding  whatever  except  on  an  appeal  from  the 
county  court  in  the  original  case  or  when  the  want  of  jurisdic- 
tion appears  on  the  same  record."  Sec.  2446,  Stats.  1898. 
Will  of  Slinger,  72  Wis.  22,  26,  37  N.  W.  236. 

An  appeal  was  taken  from  the  order,  judgment,  and  decree 
of  the  county  court  of  that  county  to  the  circuit  court  of  Fond 
du  Lac  coimty,  where  it  was  determined  "that  the  county  court 
of  Fond  du  Lac  county  had  no  jurisdiction  to  probate  the  will 
of  said  deceased ;"  and  that  was  based  upon  the  finding  "that 
the  preponderance  of  the  evidence  showed  that  Edward  Mc- 
Gee  had  changed  his  residence  from  Fond  du  Lac  county  to 
Waushara  county,  and  was  a  resident  of  Waushara  county  at 
the  time  of  his  death."  Thus  it  appears  that  the  circuit  court 
on  appeal  determined  that  the  testator  was  a  resident  of 
AVaushara  county,  only  after  a  controversy  and  upon  the  pre- 
ponderance of  the  evidence.  There  is  nothing  in  the  record 
to  indicate  any  "want  of  jurisdiction"  in  the  county  court  of 
Fond  du  Lac  county,  much  less  that  there  was  any  "want  of 
jurisdiction"  apparent  on  the  record  of  that  court,  as  men- 
tioned in  the  section  of  the  statute  quoted.  While  the  deter- 
mination of  the  circuit  court  for  Fond  du  Lac  county  that  the 
county  court  of  that  county  had  no  jurisdiction  to  admit  the 
will  to  probate  operated  to  revoke  the  appointment  of  the 
plaintiff  as  administrator,  yet  it  does  not  follow  that  the 
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plaintiff  is  not  entitled  to  be  reimbursed  for  the  moneys  he 
had  in  good  faith  expended  and  the  services  he  had  in  good 
faith  rendered,  in  pursuance  of  his  appointment  T.  T,  Ray- 
dock  C.  Co.  V.  Pier,  74  Wis.  582,  43  N.  W.  602;  8.  C.  82 
Wis.  316,  52  N.  W.  314;  Northwestern  I.  Co.  v.  Land  £  R. 
I.  Co.  92  Wis.  487,  66  N.  W.  515;  11  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.)  1279.  See,  also,  the  statutes  as  to  the  effect  of 
the  revocation  of  letters  testamentary  or  of  administration. 
Sees.  3815,  3817,  Stats.  1898.  After  the  will  was  admitted  to 
probate  in  Waushara  county,  letters  of  administration  with 
the  will  annexed  were  issued  to  Thomas  Feame,  who  qualified 
as  such  administrator,  and  thereupon  notice  was  given  to 
creditors  to  present  their  claims  against  the  estate,  as  required 
by  the  statute.  Sec.  3840,  Stats.  1898.  That  made  it  the 
duty  of  the  county  "court  to  receive,  examine  and  adjust  the 
claims  and  demands  of  all  persons  against  the  deceased." 
Sea  3838,  Stats.  1898.  In  construing  that  section,  this  court 
has  held  that  the  claims  thus  referred  to  are  limited  to  "such 
as  existed  at  the  time  of  the  death  of  the  decedent  or  result 
from  contracts  made  by  him,  and  do  not  include  claims  or 
liabilities  incurred  by  the  personal  representative  in  execut- 
ing the  trust."  McLaughlin  v.  Winner,  63  Wis.  120,  23  N. 
W.  402;  Reinig  v.  Ilartman,  69  Wis.  28,  32  N.  W.  639. 
Notwithstanding  that  statute,  as  so  construed,  the  plaintiff 
presented  his  claim  as  one  existing  against  the  deceased. 
Xeither  the  county  court  nor  the  circuit  court  for  Waushara 
county  refused  to  allow  the  claim  on  the  ground  that  it  was 
without  merit  or  ought  not  to  be  paid,  but  seemingly  upon  the 
ground  that  the  county  court  was  not  called  upon  to  act  upon 
it  when  presented  in  that  way  and  upon  such  notice.  If  die 
plaintiff's  claim,  or  any  part  of  it,  is  to  be  allowed,  it  must  be 
as  a  part  of  the  expenses  of  administration.  The  statutes 
provide  for  the  allowance  to  tne  administrator  of  compensa- 
tion, conmiissions,  and  necessary  expenses,  including  costs 
paid  by  him.     Sees.  3929,  3930.     But  the  statute  also  pro- 
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vides  that  the  administrator  shall  render  his  account  as 
therein  required,  and  "from  time  to  time,  as  may  be  required 
by  the  county  court,  until  the  estate  shall  be  wholly  settled ;" 
and  then  provides  that,  before  such  account  "shall  be  allowed, 
notice  shall  be  given  to  all  persons  interested  of  the  time  and 
place  of  examining  and  allowing  the  same,''  as  therein  pre- 
scribed. Sees.  3927,  3931.  It  also  provides  for  the  settle- 
ment of  the  unsettled  accounts  of  deceased  administrators 
upon  like  notice.  Sec.  3934.  No  such  notice  was  given  in 
the  case  at  bar,  and  so  the  plaintiffs  claim  was  never  properly 
presented  to  the  county  court,  and  consequently  never  de- 
termined nor  considered  by  that  court  nor  by  the  circuit  court. 
In  MUler  v.  Tracy,  86  Wis.  330,  56  N.  W.  866,  this  court 
had  occasion  to  consider  the  personal  liability  of  an  adminis- 
trator for  beneficial  services  rendered  by  an  attorney  who 
had  never  in  fact  been  employed.  Sudi  being  the  record,  the 
plaintiff  is  not  to  be  regarded  as  barred  from  a  proper  pres- 
entation of  his  claim  by  anything  herein  decided. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed* 


Eastluii^d,  Appellant,  vs.  Abmstbonq,  Respondent 

February  25— April  17,  1909. 

QurniBhment:  Appeal  from  justice' a  court:  Pleading:  Exemption: 
Waiver:  Burden  of  proof:  Payment  into  court  by  gamisTiee: 
Restoration  upon  reversal. 

1.  On  an  appeal  to  the  circuit  court  by  the  principal  defendant 
from  a  Judgment  by  default  against  a  garnishee,  the  amount  of 
which  had  been  paid  into  court  by  the  latter,  said  defendant 
filed  an  answer,  and  also  a  counterclaim,  alleging  that  the 
money  due  him  from  the  gaiPhiBhee  and  so  paid  into  court  was 
exempt  from  execution.  Held  that,  although  a  counterclaim 
was  not  authorized  by  statute,  there  was  no  abuse  of  discretion 
in  permitting  the  answer  to  stand. 
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2.  The  defendant  did  not  vaiTe  his  right  to  the  exemption  hy  per- 

mitting such  payment  to  he  made  hy  the  garnishee  without 
protest 

3.  The  burden  of  proving  that  the  indebtedness  of  the  garnishee  to 

the  defendant  was  not  exempt  was  upon  the  plaintiff. 

4.  Upon  reversing  the  Judgment  of  the  lower  court  In  such  case  It 

would  have  been  proper,  under  sec.  3772,  Stats.  1898,  to  order 
that  the  amount  paid  by  the  garnishee  be  restored  with  in- 
terest; but  a  judgment  In  favor  of  the  defendant  for  that 
amount  as  damages,  with  Interest  and  costs,  was  erroneous. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county :  A.  J.  Vin je,  Circuit  Judga    Reversed. 

On  October  17,  1901,  this  action  was  commenced  in  thf 
municipal  court  of  Superior  to  recover  $22.15,  being  a  bill 
for  groceries  sold  and  delivered  by  the  plaintiff  to  the  do 
fendant,  Armstrong,  and  at  the  same  time  the  oorporatior 
known  as  the  Duluth-S^iperior  Milling  Company  was  gar- 
nished. In  the  affidavit  of  garnishment  it  wa^  stated,  in 
effect,  that  said  corporation  was  indebted  to  the  defend- 
ant, Armstrong,  and  had  "personal  property,  money,  credits, 
or  effects  in  its  possession  or  under  its  control"  belonging  to 
Armstrong  which  were  "not  by  law  exempt  from  seizure  or 
sale  on  execution,  or  any  provisional  or  final  process  issued 
from  any  court,  or  any  proceedings  in  aid  thereof."  On  the 
return  day  of  the  summons — October  31,  1901 — ^neither 
Armstrong  nor  the  garnishee  appeared,  and  after  waiting  one 
hour  the  plaintiff  took  judgment  against  Armstrong  for  dam- 
ages and  costs  in  the  sum  of  $30.90,  and  for  the  same  amount 
against  the  garnishee,  together  with  $3.95  costs  of  garnish- 
ment, making  in  all  $34.86.  On  November  8,  1901,  the 
garnishee  paid  into  court,  in  satisfaction  of  such  judgment 
against  it,  $84.85,  and  the  same  was  thereupon  applied  and 
paid  on  such  judgment  and  delivered  to  the  plaintiff's  at- 
torney. 

On  November  9,  1901,  Armstrong  appealed  to  the  circuit 
court  from  the  judgment  so  rendered  by  the  municipal  court 
against  the  Duluth-Superior  Milling  Company,  garnishee,  for 
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$84:.85.  On  January  21,  1902,  Armstrong,  without  leave  of 
the  court,  filed  an  answer  in  said  action  so  appealed  to  the 
circuit  court,  wherein  he  admitted  his  indebtedness  to  the 
plaintiff  as  claimed,  but  alleged,  in  effect^  by  way  of  defense 
and  counterclaim,  that  at  the  time  of  the  commencement  of 
this  action,  and  ever  since,  he  was  and  had  been  a  married 
man  having  a  family  dependent  upon  him  for  support,  and 
during  all  of  said  time  had  been  an  actual  resident  of  this 
state,  living  in  Douglas  county;  that  such  indebtedness  to 
him  from  the  garnishee  was  wholly  for  wages,  of  which  $8.25, 
and  no  more,  had  been  earned  by  him  when  the  action  was 
commenced,  October  17,  1901,  and  the  balance  of  $26.60  was 
earned  by  him  between  that  day  and  October  31,  1901,  when 
the  judgment  was  so  rendered,  and  that  the  whole  amoimt 
of  $34.85  was  exempt  from  execution  because  he  had  earned 
less  than  $60  per  month  for  each  of  the  three  months  next 
preceding  October  31,  1901 — all  of  which  was  well  known  to 
the  plaintiff  when  this  action  was  commenced;  and  that  she 
had  converted  $34.85  to  her  own  use. 

On  the  trial,  June  10,  1902,  the  plaintiff  moved  to  strike 
said  answer  and  counterclaim  from  the  files  of  the  court, 
which  motion  was  denied,  and  thereupon  an  order  was  entered 
directing  said  answer  and  counterclaim  served  January  21, 
1902,  to  stand  as  the  defendant's  pleading  in  the  cause,  with 
leave  to  the  plaintiff  to  reply  thereto,  which  the  plaintiff  de- 
clined to  do,  whereupon  the  defendant  moved  for  judgment 
under  the  pleadings  on  the  counterclaim  according  to  the 
prayer  thereof,  and  the  same  was  granted,  and  thereupon  it 
was  ordered  that  Armstrong  do  have  and  recover  from  the 
plaintiff  $34.85  damages,  and  interest  thereon  from  October 
31,  1901,  to  the  day  of  the  trial,  amounting  to  $1.23,  making 
$36.08,  and  the  costs  of  this  action;  and  thereupon  it  was 
ordered  and  adjudged  that  the  defendant^  Armstrong,  do 
have  and  recover  from  the  plaintiff  $36.08  damages  and  the 


17]  JANUAEY  TERM,  1903.  897 

Eastlnnd  v.  Armstrong,  117  Wi&  801 

costs  of  this  action^  taxed  and  allowed  at  $18.20,  making  in 
all  $54.28,  and  that  Armstrong  have  execution  against  the 
plaintiff  therefor.  From  that  judgment  the  plaintiff  appeals. 
The  cause  was  submitted  for  the  appellant  on  the  brief  of 
H.  V.  Gard  and  F.  A.  Eckman,  and  for  the  respondent  on 
that  of  D.  E.  Roberts. 

Cassoday,  C.  J.  The  proceedings  in  garnishment  are  stat- 
utory. In  order  to  garnish  the  defendant  corporation,  it  was 
necessary  that  the  affidavit  therefor  should,  among  other 
things,  state  that  the  indebtedness  from  the  corporation  to 
the  defendant,  Armstrong,  was  "not  by  law  exempt  from  sale 
on  execution."  Sec  3716,  Stats.  1898.  The  affidavit  in  ques- 
tion does  so  state.  From  the  time  of  the  garnishment  the 
statute  made  the  corporation  "stand  liable  to  the  plaintiff  to 
the  amount"  of  its  indebtedness  to  Armstrong  "then  due  or  to 
become  due,  and  not  by  law  exempt  from  sale  on  execution." 
Sec.  3719,  Stats.  1898.  Under  the  statute  the  affidavit  for 
garnishment  was  properly  "deemed  a  sufficient  complaint  in 
the  action."  Sec.  3721,  Stats.  1898.  Since  the  affidavit  con- 
stituted the  complaint  against  the  garnishee,  it  naturally  fol- 
lows that  the  burden  of  proving  the  essential  fact  of  nonex- 
emption  therein  alleged  was  on  the  plaintiff,  as  against  any 
claim  for  exemption  on  the  part  of  Armstrong  or  the  gar- 
nishee. Armstrong,  as  well  as  the  garnishee,  was  at  liberty 
to  defend  the  garnishee  action  on  the  ground  that  such  indebt- 
edness was  exempt  Sees.  3722,  3723,  Stats.  1898.  Had 
either  of  them  done  so,  it  would  have  been  necessary  for  the 
municipal  court  to  have  found  that  such  indebtedness,  or 
some  part  thereof,  was  not  exempt,  qr  else  to  have  discharged 
the  garnishee.  Id.  But  neither  of  them  made  such  defense 
in  the  municipal  court,  nor  appeared  in  the  action  in  that 
court  Accordingly,  on  the  return  day,  judgment  was  en- 
tered by  default,  not  only  against  Armstrong,  but  also  against 
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the  garnishee.  The  atatute  provided  for  such  default  judg- 
ment against  the  garnishee  in  case  it  failed  to  Appear.  See. 
3728,  Stats.1898.  The  garnishee  was  not  required  to  contest 
the  matter  of  exemption.  Sec  3723,  Stats.  1898.  And  so, 
eight  days  after  the  rendition  of  the  judgment,  it  availed  it- 
self of  the  privilege  given  by  statute  of  paying  the  amount  of 
its  indebtedness  to  Armstrong,  and  costs,  into  court,  and 
thereby  discharging  itself  from  all  further  liability.  Sees. 
37236,  3730,  Stats.  1898;  Lewis  v.  G.  &  N.  W.  B.  Co.  97 
Wis.  372,  72  N.  W.  976.  The  payment  of  such  judgment  by 
the  garnishee  was  no  waiver  of  the  right  of  Armstrong  to  ap- 
peal therefrom  to  the  circuit  court.  Chapman  v.  Sutton,  68 
Wis.  657,  661,  32  N.  W.  683;  Hixon  v.  Oneida  Co,  82  Wis. 
529,  52  N.  W.  446.  Nor  did  Armstrong  waive  his  right  to 
such  exemption  by  allowing  such  payment  to  be  made  with- 
out protest.  The  next  day  after  such  payment  by  the  gai^ 
nishee,  Armstrong  appealed  to  the  circuit  court  from  the  judg^ 
ment  against  the  garnishee.  This  he  clearly  had  the  right  to 
do.  Sees.  3722,  3723,  3763,  Stats.  1898.  Upon  such  appeal 
being  perfected,  the  case  stood  for  trial  de  novo  in  the  circuit 
court.  In  that  court  Armstrong  filed  an  answer,  and  also  a 
counterclaim,  alleging  that  the  money  so  paid  into  the  munici- 
pal court  by  the  garnishee  was  exempt.  The  circuit  court  re- 
fused to  strike  out  such  answer  and  counterclaim,  but  di- 
rected that  the  same  stand  as  the  defendant's  pleading  in  the 
cause.  While  the  statute  does  not  authorize  a  counterclaim  in 
such  case,  yet  we  perceive  no  abuse  of  discretion  in  allowing 
Armstrong  to  answer  and  allege  that  the  indebtedness  so  gar- 
nished was  for  earnings  exempt  under  the  statute.  Subd.  15, 
sec.  2982,  Stats.  1898.  The  burden  was  on  the  plaintiff  to 
prove  what  she  had  alleged  in  the  affidavit  of  garnishment,  to 
wit,  that  such  indebtedness  was  not  exempt  This  she  failed 
to  do,  and  thereupon  the  circuit  court  ordered  judgment  in 
favor  of  the  defendant,  Armstrong,  for  damages,  interest,  and 
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ooets,  as  mentioned.    That  is  not  in  accordance  with  the  statr 
nte  in  such  cases,  which  expressly  provides  that: 

"If  any  justice's  judgment  or  any  part  thereof  be  collected 
and  the  judgment  be  afterwards  reversed  the  appellate  court 
shall  order  Sie  amount  collected  to  be  restored  with  interest 
from  the  time  of  the  collection ;  such  order  may  be  obtained 
upon  proof  of  the  facts,  upon  notice  and  motion,  and  may  be 
enforced  as  a  judgment."  Sec  3772,  Stats.  1898 ;  Lewis  v. 
C.  &  N.  W.  R.  Co.  97  Wis.  868,  370,  72  N.  W.  976. 

This  departure  from  the  direction  of  the  statute  is  an  ir- 
regularity, which  we  are  not  at  liberty  to  sanction. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  dismiss 
the  garnishee  proceeding  and  to  order  the  amount  collected  to 
be  restored  to  the  defendant,  Armstrong,  with  interest  from 
the  time  of  the  collection,  to  be  enforced  as  prescribed  in  the 
section  of  the  statute  last  quoted,  and  for  further  proceed- 
ings according  to  law. 


DuBTEA,  Eespondent,  vs.-  Muse,  Garnishee,  Appellant 

February  26— April  17,  1903. 

Voluntary  dssignment:  Suspension  of  statute  by  bankruptcy  act: 
Constitutional  lato:  Privileges  of  citizens. 

1.  So  far  as  the  statutes  of  a  state  merely  regulate  and  control  the 

making  and  administration  of  common-law  assignments,  the 
enactment  of  a  national  bankruptcy  law  does  not,  ipso  facto, 
abrogate  them  or  suspend  their  operation. 

2.  Thus,  the  proYlsions  of  sec.  1694,  Stats.  1898,  that  all  voluntary 

assignments  shall  be  void  as  against  creditors  unless  the  as- 
signee shall  be  a  resident  of  this  state  and  shall  give  bond  as 
therein  prescribed,  were  not  suspended  by  the  passage  of  the 
federal  bankruptcy  law. 

3.  The  requirement  that  the  assignee  be  a  resident  of  this  state  is 

not  repugnant  to  sec.  2,  art.  IV,  Const.  U.  S.  (providing  that 
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the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states),  nor  does  it 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States,  within  the  meaning  of  sec.  1,  amendm.  XIV,  Ck>nst. 
U.  8. 

Apprat.  from  a  judgmeat  of  the  circuit  court  for  Douglas 
county:  A.  J.  Viwje,  Circuit  Judge.    Affirmed. 

On  October  16,  1901,  the  principal  defendant,  Christopher 
Guthrie,  was  a  resident  and  citizen  of  the  city  of  Superior, 
and  had  been  for  a  long  time  prior  thereto.  He  was  on  the 
day  and  year  mentioned,  hopelessly  insolvent,  being  indebted 
in  a  much  larger  sum  than  the  fair  market  value  of  all  his 
property.  He  was  indebted,  among  others,  to  J.  V.  Farwell  & 
Co.,  of  Chicago,  in  the  sum  of  $5,000,  and  to  parties  in  St 
Paul  in  the  sum  of  $2,000.  On  October  16,  1901,  said  Guth- 
rie made  and  delivered  to  the  defendant  garnishee,  William 
E.  Muse,  who  was  then  and  ever  since  has  been  a  resident 
and  citizen  of  Chicago,  Illinois,  an  instrument  in  writing 
imder  seal,  whereby  he  assigned  and  delivered  to  said  Muse 
all  his  property,  consisting  of  a  stock  of  merchandise  lo- 
cated at  the  city  of  Superior  to  the  value  of  $5,000j  for  the 
express  purpose,  as  stated  in  such  deed  of  assignment,  that 
Muse  would  receive  the  same  in  trust  and  would  sell  the 
property  and  reduce  the  same  to  money  and  distribute  the 
proceeds  thereof  among  the  creditors  of  Guthrie  pro  rata, 
without  preference.  In  pursuance  of  a  mutual  agreement 
between  Guthrie  and  Muse  at  the  time  of  making  such  as- 
signment, Muse  took  immediate  possession  of  the  property 
so  assigned  and  at  once  advertised  the  same  for  sale.  On 
October  16,  1901,  the  plaintiff  was,  and  prior  thereto  had 
been,  a  creditor  of  Guthrie,  having  a  claim  which  accrued 
against  him  prior  to  that  date.  On  November  5,  1901,  the 
plaintiff,  as  such  creditor,  commenced  an  action  in  the  circuit 
court  for  Douglas  county  against  Guthrie,  to  recover  the 
amount  of  such  claim,  and  at  the  same  time  garnished  Muse. 
Such  proceedings  were  had  in  that  action  that  judgment  was 
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duly  entered  therein  upon  such  claim  in  favor  of  the  plaintiff 
and  against  Guthrie  May  21,  1902,  for  $323.74  damages  and 
$19.63  costs,  making  in  all  $343.37. 

The  affidavit  of  garnishment  alleged,  in  effect,  that  the 
plaintiff's  olaim  against  Guthrie  was  founded  upon  written 
contract  and  amounted  to  $323.50  over  and  above  all  setoffs, 
and  that  MiLse  was  indebted  to  or  had  property  in  his  pos- 
session or  under  his  control  belonging  to  Guthrie  not  exempt 
from  .execution.  On  November  26,  1901,  Miise  answered 
under  oath  to  the  effect  that  he  was  not  indebted  or  under  any 
liability  to  Guthrie,  and  that  he  did  not  have  in  his  posses- 
sion or  under  his  control  any  property,  effects,  or  credits  be- 
longing to  Guthrie,  or  in  which  he  had  any  interest,  and  was 
in  no  manner  liable  as  garnishee.  Thereupon  the  plaintiff 
gave  notice  in  writing  that  he  elected  to  take  issue  with  such 
answer  of  the  garnishee,  and  would  maintain  that  Muse  was 
liable  as  garnishee; 

The  issue  thus  made  was  tried  by  the  court,  and  at  the  close 
of  the  trial  the  circuit  court  found  the  facts  as  above  stated, 
and  further  foimd  that  at  the  time  of  the  service  of  the  gar- 
nishee summons  upon  Muse  he  had  in  his  possession  the  stock 
of  goods  mentioned,  which  he  has  since  sold  and  reduced  to 
money,  and  now  holds  in  lieu  of  said  property,  and  as  a  part 
of  the  purchase  price  thereof,  the  sum  of  $400,  the  same  being 
held  subject  to  the  order  of  the  court  in  this  garnishee  pro- 
ceeding in  lieu  of  the  property  sold ;  that  Muse  did  not,  at  the 
time  of  receiving  the  assignment,  nor  at  any  other  time,  make 
or  file  with  the  clerk  of  the  circuit  court  or  of  the  superior 
court  for  Douglas  county  any  bond  conditioned  for  the  faith- 
ful discharge  of  the  trust  reposed  in  him  by  such  assignment, 
nor  any  bond  whatever,  nor  was  the  assignment,  or  any  other 
papers  relating  thereto  or  connected  therewith,  filed  in  the 
circuit  court  or  any  other  court ;  that  Guthrie  had  not,  since 
the  service  of  the  garnishee  proceedings  herein,  or  at  any  other 
time,  made  or  attempted  to  make  any  assignment  of  his  prop- 
Vox-  117  —  26 
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erty  for  the  benefit  of  creditors  other  than  to  Mvsej  as  stated, 
notwithstanding  more  than  six  months  had  elapsed  since  the 
service  of  the  garnishee,  and  that  none  of  the  creditors  of 
Guthrie  had  filed  in  that  court  a  petition  for  the  appointment 
of  a  receiver,  and  to  prevent  a  preference  being  obtained  for 
the  plaintiff  in  his  garnishee  proceedings,  except  the  defense 
interposed  by  the  garnishee,  nor  has  Guthrie  or  Muse  or  any 
creditor  of  Guthrie  commenced  any  proceedings  or  in  any 
way  invoked  the  jurisdiction  of  the  court  for  the  distribution 
of  the  assets  or  property  of  Guthrie;  that  after  the  assign- 
ment to  MiLse,  and  before  the  commencement  of  this  action. 
Muse  gave  notice  to  the  creditors  of  Guthrie  that  Guthrie's 
liabilities  were  about  $19,000  and  his  assets  were  $7,321.28, 
and  tiiat  he,  ajs  sudi  assignee,  would  sell  such  assets  to  the 
highest  bidder  at  the  time  and  place  named,  for  cash,  and  that 
the  proceeds  would  be  held  by  him  for  the  benefit  of  creditors, 
''  without  preference,  who  had  claims  provable  under  an  ad- 
judication in  bankruptcy. 

And  as  conclusions  of  law  the  court  found,  in  effect,  that 
the  garnishee,  William  E,  Muse,  had  at  the  time  of  the  serv- 
ice of  the  garnishee  summons  herein  and  still  has  in  his  pos- 
session and  under  his  control  properties,  moneys,  credits,  and 
effects  belonging  to  the  defendant,  Guthrie,  exceeding  the 
amoimt  of  the  plaintiff's  claim  in  this  action,  and  that  the 
plaintiff  is  entitled  to  judgment  in  this  action  against  Muse 
in  the  sum  of  $343.37,  the  amount  due  upon  his  judgment 
against  Guthrie,  and  to  recover  his  costs  and  disbursements 
in  this  action ;  and  judgment  was  ordered  accordingly.  From 
the  judgment  entered  thereon  accordingly  the  garnishee,  WUl- 
iavi  E,  Muse,  appeals. 

W.  M,  Steele,  for  the  appellant,  to  the  ppint  that  by  the  en- 
actment of  the  bankrupt  act  all  state  statutes  for  the  regula- 
tion, control,  or  transfer  of  the  estates  of  insolvents  were  sus- 
])ended  and  rendered  inoperative,  cited  Torrens  v,  Hammond, 
10  Fed.  900;  In  re  Curtis,  91  Fed.  737;  In  re  Rouse,  H.  & 
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Co.  91  Fed.  96;  Tua  v.  Carriere,  117  U.  S.  201,  209;  Butler 
t\  Ooreley,  146  U.  S.  303 ;  In  re  Worcester  Co.  102  Fed.  809 ; 
In  re  Macon  S.  D.  £  L.  Co.  112  Fed.  323;  Carling  v.  Sey- 
mour L.  Co,  113  Fed.  484;  In  re  Romanow,  92  Fed.  510;  In 
re  S levers,  91  Fed.  366 ;  Parmenter  Mfg.  Co,  v.  Hamilton, 
172  Mass.  178,  51  N.  E.  529 ;  Foley  B,  L,  Co.  v.  Sawyer,  76 
Minn.  118,  78  IS.  W.  1038;  Armour  P.  Co.  v.  Broum,  76 
Minn.  465,  79  X.  W.  522  ;  Harbaugh  v.  Costello,  184  111.  110, 
56  X.  E.  363 ;  E.  C.  Wescott  Co.  v.  Berry,  69  N.  H.  505,  45 
Atl.  352;  First  Nat.  Bank  v.  Ware,  95  Me.  388,  50  Atl.  24; 
Mauran  v.  Crown  C.  L.  Co.  23  R.  I.  344,  50  Atl.  331 ;  Boese 
V,  Kin^,  108  U.  S.  379 ;  Ketcham  v.  McNamara,  72  Conn. 
709,  46  Atl.  146 ;  State  by  Att'y  Gen.  v.  German  Exch.  Bank, 
114  Wis.  436,  90  X.  W.  570;  16  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.)  642,  and  cases  cited  in  note  6. 

For  the  respondent  there  was  a  brief  by  Luse,  Powell  & 
DeForest,  and  oral  argument  by  L,  K.  Lose. 

Cassoday,  C.  J.  Our  statute  declares  that : 
*'A11  voluntary  assignments  or  transfers  whatever  of  any 
real  estate,  chattel^  real,  goods  or  chattels,  rights,  credits, 
moneys  or  effects  for  the  benefit  of  or  in  trust  for  creditors 
shall  be  void  as  against  the  creditors  of  the  person  making  the 
same  unless  the  assignee  shall  be  a  resident  of  this  state  and 
shall,  before  taking  possession  of  the  property  assigned  and 
before  taking  upon  himself  any  trust  conferred  upon  him  by 
the  instrument  of  assignment,  deliver  to  the  county  judge  or 
court  commissioner  of  the  county  in  which  such  assignor  or 
some  one  of  the  assignors  at  the  time  of  the  execution  of  such 
assignment  shall  reside,  not  being  a  creditor  of  such  assignor, 
a  bond  duly  executed^'  as  therein  prescribed.  Sec.  1694, 
Stats.  1898. 

In  the  case  at  bar  the  assignor  was  a  resident  and  citizen  of 
Superior,  and  the  assignee  was  a  resident  and  citizen  of  Chi- 
cago. The  assignee  gave  no  bond  before  or  after  taking  pos- 
session of  the  property  assigned,  nor  before  or  after  taking 
upon  himself  the  trust  conferred  upon  him  by  the  assignment. 
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as  required  by  that  section  of  the  statutes,  nor  at  all.  Such 
being  the  facts,  there  can  be  no  question  but  that  prior  to  the 
passage  of  the  federal  bankrupt  law  of  July  1,  1898,  30  Stat. 
544,  c.  541  [U.  S.  Comp.  St.  1901,  p.  3418],  such  an  assign- 
ment would  have  been  "void  as  against  the  creditors  of  the 
person  making  the  same,"  regardless  of  the  question  whether 
or  not  such  assignment  was  otherwise  made  in  good  faith  and 
without- any  intent  to  hinder,  delay,  or  defraud  creditors  of 
the  assignor.  This  had  been  repeatedly  held  by  this  court. 
Cribb  V.  Eibbwrd,  S.,  B.  &  Co.  77  Wis.  199,  208,  209,  46  K 
W.  168;  Maxwell  v.  Simonton,  81  Wis.  635,  639,  51  K  W. 
869;  Fuller  &  F.  Go.  v.  McHenry,  83  Wis.  573,  582,  53  N. 
W.  896;  NoHhem  Nat.  Bank  v.  Weed,  86  Wis.  212,  56  N. 
W.  634;  Jameson  v.  Maxcy,  91  Wis.  563,  65  N.  W.  492; 
Sweet,  D.  &  Co.  v.  Neff,  102  Wis.  482,  78  N.  W.  745.  The 
important  question  presented,  therefore,  is  whether  the  pas- 
sage of  the  federal  bankrupt  law  ipso  facto  suspended  the  op- 
eration of  the  provisions  of  our  statute  above  quoted'.  Counsel 
for  the  appellant  seems  to  think  that  the  decision  of  this  court 
in  a  recent  case  supports  his  contention.  Segnitz  v.  Garden 
City  B.  S  T.  Co.  107  Wis.  171,  83  N.  W.  327.  In  that  case 
it  was  held  that  an  assignment  made  in  accordance  with  the 
statutes  of  this  state  did  not  operate  to  transfer  the  title  to 
personal  property  in  Illinois,  at  least  as  against  creditors  re- 
siding in  that  state.  In  that  case  our  late  Brother  Bakdeen, 
speaking  for  the  court,  called  attention  to  the  fact  that  ch.  80, 
S.  &  B.  Ann.  Stats.,  "only  assumes  to  regulate  land  control  the 
manner  in  which  such  assignments  shall  be  made  and  exe- 
.  cuted ;"  that  it  "only  assumes  to  deal  with  the  making  and  ad- 
ministration of  common-law  assignments;"  but  that  cL  80a 
of  S.  &  B.  Ann.  Stats.,  formerly  ch.  179,  K.  S.  1878,  under 
the  general  title  of  "The  Belief  of  Insolvent  Debtors*^  and 
"Proceedings  in  Insolvency,"  now  incorporated  in  a  modified 
form  in  ch.  80,  Stats.  1898^  had  "added  some  new  features, 
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which  led  this  court  to  speak  of  our  whole  system  relating  to 
voluntary  assignments  as  an  insolvent  law."  Segnitz  v.  Gar- 
den City  B.  &  T.  Co.  107  Wis.  174,  176,  83  N.  W.  328. 
Then,  after  stating  some  of  the  features  of  ch.  80a,  S.  &  B. 
Ann.  Stats.,  now  found  in  ch.  80,  Stats.  1898,  he  said : 

"Thus  the  way  was  opened  to  every  debtor  making  an  as- 
signment, not  only  to  distribute  his  property  to  his  creditors, 
but  to  demand  a  discharge  from  his  indebtedness  as  to  every 
creditor  who  should  oome  in  or  accept  a  dividend.  It  was,  in 
legal  effect,  tacking  a  bankrupt  law  to  the  assignment  law; 
and  inasmuch  as  the  distribution  of  the  estate  depends,  not 
upon  the  will  of  the  assignor,  but  upon  the  positive  require- 
ment of  the  law-making  power,  we  can  see  no  escape  from 
the  conclusion  that  in  so  far  it  becomes  statutory,  and  not 
voluntary.  .  .  .  When  the  state  steps  in  and  regulates 
the  distribution  of  the  assigned  estate  in  accordance  with  con- 
ditions which  only  the  sovereign  can  prescribe,  and  the  con- 
ditions so  prescribed  are  such  as  to  bring  into  play  the  essen- 
tial features  of  a  bankrupt  law,  the  operation  of  the  assign- 
ment will  be  limited  to  the  state  where  made."  107  Wis.  176, 
83  N.  W.  329. 

Thus  it  appears  that  the  bankrupt  features  of  the  statutes 
were  not  found  in  ch.  80,  R.  S.  1878,  or  in  ch.  80,  S.  &  B. 
Ann.  Stats.,  which,  as  stated  by  Mr.  Justice  Bardeeit,  "only 
assume  to  regulate  and  control  the  manner  in  which  such  as- 
signments shall  be  made  and  executed ;"  that  is  to  say,  "with 
the  making  and  administration  of  oonunon-law  assignments." 
Such  bankrupt  features  relate  to  the  distribution  of  the  estate 
of  the  insolvent  debtor  and  his  discharge  from  his  debts.  The 
distinction  so  pointed  out  by  Mr.  Justice  Babdeen  is  clearly 
made  by  the  federal  court  in  Missouri,  where  it  was  held  that : 

"While  the  insolvency  laws  of  the  several  states  are  super- 
seded by  the  enactment  of  the  national  bankrupt  law,  thia  is 
not  the  case  with  state  statutes  which  merely  regulate  the  ad- 
nvnistration  of  the  trust  created  by  an  assignment  for  the 
benefit  of  creditors;  and  proceedings  under  such  statutes  or 
under  a  common-law  deed  of  assignment  are  not  void  or  void- 
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able  by  reason  of  the  existence  merely  of  a  bankrupt  law,  or 
unless  proceedings  in  bankruptcy  are  subsequently  instituted 
against  the  assignor."    In  re  Sievers,  91  Fed.  366. 

As  briefly  indicated  in  Binder  v.  McDonald,  106  Wis.  332 
(5),  340,  82  N.  W.  156,  only  "the  insolvency  features"  of 
ch.  80,  Stats.  1898,  are  "to  be  regarded  as  an  insolvency  law." 
In  that  case  it  was  held  that,  as  there  had  been  no  proceedings 
in  bankruptcy  under  the  federal  act,  the  state  court  had  juris- 
diction to  determine  a  motion  by  the  assignee  under  sec. 
1694a,  Stats.  1898,  to  dissolve  an  attachment  levied  within 
ten  days  prior  to  the  making  of  a  volimtary  assignment.  As 
already  indicated,  that  section  did  not  include  any  of  the  in- 
solvency features  of  ch.  80,  Stats.  1898,  but  only  related  to 
enforcing  the  assignment.  So  it  is  true  that  the  portion  of 
sec.  1694,  Stats.  1898,  above  quoted,  only  relates  to  the  execu- 
tion of  assignments ;  and  hence  it  was  not  ipso  facto  suspended 
by  the  passage  of  the  federal  bankrupt  law. 

2.  Counsel  contends  that  that  provision  of  the  statute  is 
void  because  it  requires  the  assignee  to  be  a  resident  of  this 
state.  The  purpose  of  this  requirement  is  obvious.  It  was  to 
keep  the  property  assigned  within  the  state  where  the  court 
having  "supervision  of  the  proceedings  in  all  volimtary  as- 
signments .  .  .  may  make  all  necessary  orders  for  the 
execution  of  the  same.'"  Sec.  1693,  Stats.  1898.  For  that 
purpose,  and  to  secure  creditors,  the  bond  of  the  assignee  is 
required  to  be  given.  It  is  claimed  that,  such  statute  is  re- 
pugnant to  the  provision  of  the  federal  Constitution  which 
declares  that  "the  citizens  of  eaxsh  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  states." 
Sec.  2,  art.  IV,  Const  U.  S.  It  was  held  at  an  early  day  that 
the  privileges  and  immunities  thus  mentioned  were  confined 
to  those  "which  are  in  their  nature  fimdamental,  which  belong 
of  right  to  the  citizens  of  all  free  governments,  and  which  have 
at  all  times  been  enjoyed  by  the  citizens  of  the  several  states 
which  compose  this  Union  from  the  time  of  their  becoming 
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free,  independent,  and  sovereign."  Corfield  v.  Coryell,  4 
Wash.  C.  C.  371,  cited  approvingly  in  Eingartner  v.  Illinois 
S.  Co.  94  Wis.  75,  76,  68  X.  W.  664.  In  the  language  of  Mr. 
fTustice  Field,  "special  privileges  enjoyed  by  citizens  in  their 
own  states  are  not  secured  in  other  states  by  this  provision." 
Paul  V.  Virginia,  8  Wall.  180.  See,  also.  Slaughter  House 
Cases,  16  Wall.  76,  77.  No  case  is  cited,  and  we  find  none, 
holding  that  the  constitutional  provision  quoted  bars  a  state  ^ 
legislature  from  regulating  the  making  of  assignments  in  the 
manner  indicated.  The  same  is  true  as  to  the  abridgment  of 
**the  privileges  or  immunities  of  citizens  of  the  United 
States,"  in  sec.  1,  art.  XIV,  of  the  amendments  to  the  consti- 
tution of  the  United  States.  That  Uie  state  legislature  had  the 
power  to  enact  sec.  1694,  Stats.  J898,  seems  to  be  too  plain ^ 
for  argument. 

3.  The  case  is  anomalous.  The  assignment  by  Guthrie  to 
Muse  was  void  under  the  statute  of  this  state.  It  was,  more- 
over, an  act  of  bankruptcy,  and  made  in  violation  of  the  fed- 
eral bankruptcy  law.  West  Co.  v.  Lea,  174  U.  S.  590,  19  Sup, 
Ct.  836.  The  plaintiff  proceeded  in  the  ordinary  way  to  col- 
lect a  debt  by  bringing  suit  against  Guthrie  and  garnishing 
Muse,  to  whom  Guthrie  had  transferred  all  of  his  property  in 
violation  of  the  state  law  and  the  federal  law.  Nevertheless, 
the  court  is  asked  to  defeat  the  plaintiff  in  order  to  allow 
Muse  to  distribute  all  of  the  property  of  the  debtor  as  pre- 
scribed in  the  void  assignment.  The  contention  of  the  appel- 
lant is  without  foundation. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Fanning,  Respondent,  vs.  Mubphy,  imp.,  Appellant 
February  27—April  17,  190$, 

Mortgages:  Foreclosure:  Judgment  for  deficiency:  Action  by  one  of 
the  makers  of  mortgage  note. 

Under  sec.  8156,  Stats.  1898  (authorizing  plaintiff  in  an  action  to 
foreclose  a  mortgage  to  unite  with  his  claim  for  foreclosure  a 
demand  for  Judgment  for  deficiency  "against  every  party  who 
may  be  personally  liable  for  the  debt  secured  by  the  mortgage, 
...  if  upon  the  same  contract  which  the  mortgage  was 
given  to  secure"),  one  of  the  makers  of  a  note  and  mortgage,  to 
whom,  after  default  in  paj^ment,  such  note  and  mortgage  were 
assigned,  may  bring  suit  to  foreclose  the  mortgage  and  may 
demand  Judgment  therein  for  deficiency  against  purchasers  of 
the  land  who  assumed  to  pay  the  mortgage  debt,  and  also 
against  his  co-makers  of  the  note  and  mortgage — the  recovery 
against  such  co-makers  not  to  exceed,  in  any  event,  their  equi- 
table proportion  of  the  deficiency. 

Appeal  from  an  order  of  the  circuit  court  for  Douglas 
county :  A.  J.  Vinje,  Circuit  Judge.    Affirmed, 

This  is  an  appeal  by  the  defendant  /.  T,  Murphy,  im- 
pleaded with  othersj  from  an  order  overmiling  his  demurrer 
to  the  complaint  in  an  action  to  foreclose  a  note  and  mortgage 
on  real  estate.  The  complaint  alleges,  in  effect,  that  April  15, 
1890,  the  plaintiff,  W.  R,  Fanning,  and  the  defendants  M. 
Murphy,  /.  T,  Murphy,  and  D.  C.  Sullivan,  together  executed 
and  delivered  to  the  Superior  &  Duluth  Loan  &  Debenture 
Company  (a  corporation  organized  imder  the  laws  of  this 
state)  a  promissory  note,  with  six  interest  coupons  thereto  at- 
tached, whereby  they  jointly  and  severally  promised  to  pay  to 
the  order  of  the  corporation  mentioned  the  sum  of  $5,000 
three  years  from  that  date,  with  interest  at  eight  per  cent,  as 
mentioned  in  such  coupons ;  that  at  the  same  time  the  plaintiff 
and  the  three  defendants  above  mentioned  executed,  under 
their  hands  and  seals,  and  acknowledged  and  delivered  to  such 
corporation,  a  moiigage  upon  the  premises  therein  described, 
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to  secure  the  payment  of  said  note ;  that  the  mortgage  was  re- 
corded April  17,  1890 ;  that  April  16,  1890,  the  four  mort- 
gagors mentioned,  for  a  valuable  consideration,  duly  conveyed 
by  warranty  deed  the  mortgaged  premises  described  to  the  de- 
fendant W.  R.  O'Hearn,  subject  to  such  mortgage,  which 
O'Heam  therein  assumed  and  agreed  to  pay,  and  that  deed 
was  recorded  April  21,  1890;  that  April  18,  1890,  O'Hearn 
and  wife,  for  a  valuable  consideration,  duly  conveyed  by  war- 
ranty deed  the  mortgaged  premises  described  to  the  defendant 
Edgar  A.  Le  Clair  and  one  R.  C.  Jones  (since  deceased),  sub- 
ject to  said  mortgage,  which  said  grantees  therein  and  thereby 
assumed  and  agreed  to  pay,  and  said  deed  was  recorded  April 
30,  1890;  that  September  18,  1893,  the  corporation  men- 
tioned, for  value,  received,  duly  assigned  said  note  and  mort- 
gage to  the  Northern  Trust  Company,  which  assignment  was 
duly  recorded  January  31,  1894;  that  October  14,  1896,  and 
for  the  benefit  of  the  plaintiff,  the  Northern  Trust  Company, 
in  consideration  of  $5,225,  duly  assigned  said  note  and  mort- 
gage to  one  Mary  A.  McNealy,  which  assignment  was  re- 
corded October  15,  1896 ;  that  October  17, 1896,  Mary  A.  Mo- 
Xealy,  for  and  in  consideration  of  $5,225,  duly  assigned  said 
note  and  mortgage  to  the  plaintiff,  W.  R.  Fanning,  which  as- 
signment has  never  been  recorded ;  that  the  makers  of  the  note 
and  the  mortgagors  have  failed  to  comply  with  the  terms  of 
the  note  and  mortgage,  by  neglecting  to  pay  the  $5,000  due  on 
the  note  September  15,  1893,  or  any  part  thereof,  and  by  neg- 
lecting to  pay  any  part  of  the  interest  thereon  since  Septem- 
ber 1,  1895,  except  $100  paid  by  O'Hearn  July  28, 1896,  and 
by  neglecting  to  pay  the  taxes  and  assessments  which  were  as- 
sessed and  levied  against  the  mortgaged  premises  for  the  years 
1896  to  1901,  respectively;  that  the  plaintiff  has  paid  all  the 
taxes  assessed  against  said  premises  for  the  respective  years 
mentioned,  and  now  holds  tax  certificates  or  tax  receipts 
therefor ;  that  the  plaintiff  is  now  the  lawful  owner  and  holder 
of  said  note  and  mortgage,  and  there  is  now  due  thereon  to 
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him  $5,000,  with  interest  thereon  from  March  1,  1896,  at  the 
rate  of  eight  per  oent.  per  annum,  and  the  further  sum  of 
$565.61  and  interest  for  the  aggregate  amount  of  taxes  for  the 
respective  years  mentioned;  that  no  proceedings  have  been 
had  at  law  or  otherwise  for  the  recovery  of  the  sum  secured  by 
said  note  and  mortgage,  or  any  part  thereof ;  and  that  no  part 
thereof  has  been  paid  or  collected,  except  the  interest  to  March 
1,  1806,  as  hereinbefore  set  forth.  In  addition  to  the  usual 
l)rayer  for  judgment,  there  is  a  demand  that  the  judgment 
shall  order  that  if  the  moneys  arising  from  such  sale  shall  not 
be  sufficient  to  satisfy  said  judgment,  costs,  and  disbursements 
and  expenses  as  aforesaid,  judgment  be  rendered,  upon  the  fil- 
ing and  confirmation  of  the  report  of  sale  specifying  the 
amount  of  such  deficiency,  against  the  said  defendants,  M. 
Murphy,  /.  T.  Murphy,  I).  C.  Sullivan,  W.  R.  O'Heam,  and 
Edgar  A.  Le  Clair,  who  are  personally  liable  for  the  payment 
of  the  debt  secured  by  said  mortgage,  for  the  amount  of  such 
deficiency,  with  interest  thereon  from  Uie  date  of  said  last- 
mentioned  report  in  the  manner  Jtad  for  the  particular  sums 
which  this  court  may  by  its  final  judgment  herein  provide; 
and  that  the  plaintiff  have  execution  therefor. 

For  the  appellant  there  were  briefs  by  John  Brennan,  and 
oral  argument  hy  A.  L,  Sanborn  and  /.  B.  Sanborn,  They 
contended,  inter  alia,  that  judgment  for  deficiency  can  go 
against  such  persons  only  as  are  liable  for  the  mortgage  debt. 
Cottrell  V.  New  London  F.  Co.  94  Wis.  176.  Appellant  is 
not  so  liabla  When  a  note  gets  into  the  hands  of  the  maker, 
whether  by  payment  or  purchase,  the  right  and  liability  are 
thus  united  and  he  cannot  sue  his  co-maker  thereon.  4  Am. 
&  Eng.  Ency.  of 'Law  (2d  ed.)  501;  Daniel,  Neg.  Inst 
§  1238 ;  Stevens  v.  Hannan,  86  Mich.  305,  48  ]^.  W.  951,  49 
X.  W.  874;  First  Nat,  Bank  v.  Hanis,  7  Wash.  139,  34  Pac. 
406  ;  Hopkins  v.  Farwell,  32  N.  H.  425  ;  Eastman  v.  Plumer, 
32  N.  II.  238 ;  Ixincey  v.  Clark,  64  K  Y.  209 ;  Brandt,  Sure- 
tyship &  G.  (2d  ed.)  §  333;  Kneeland  v.  Miles  (Tex.)  24 
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S.  W.  1113;  Guild  v.  Eager,  lY  Mass.  616;  Dillenbech  v. 
Dygert,  97  N.  Y.  303 ;  Harmer  v.  Steele,  4  Exch.  1 ;  Gordon 
r.  Wansey,  21  Cal.  77;  Walton  v.  Young,  26  La.  Ann.  164; 
Mattix  V.  Leach,  149  Ind.  146,  43  N.  E.  969;  Savage  v. 
Merle,  5  Pick.  85.  If  this  be  an  action  for  contribution 
against  appellant,  then  such  independent  cause  of  action  can 
not  be  joined  with  an  action  to  foreclose  the  mortgage.  Boyd 
r.  Mut.  F.  Asso.  116  Wis.  155,  90  N.  W.  1086;  Barnes  v. 
Beloit,  19  Wis.  93;  Pier  v.  Fond  du  Lac  Co.  53  Wis.  432; 
Shanahan  v.  Madison,  57  Wis.  276.  The  claim  made  is  a 
legal  claim  on  the  note,  not  an  equitable  claim  by  virtue  of 
subrogation.  There  is  no  right  of  subrogation  in  such  a  case 
as  this,  the  parties  being  equally  bound  as  co-makers  of  the 
note.  Brandt,  Suretyship  &  G.  (2d  ed.)  §  264;  Bispham, 
Equity,  sec.  337 ;  Bering  v.  Earl  of  Winchelsea,  1  L.  Cas.  Eq. 
*100;  Aldrich  v.  Cooper,  8  Ves.  382. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
//.  n.  Grace. 

Cassodat,  C.  J.  On0  ground  of  demurrer  is  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  appellant.  There  can  be  no  question  but 
that  the  complaint  states  a  good  cause  of  action  for  the  fore- 
closure of  the  mortgage.  That  is  the  primary  object  of  the 
action.  The  statute  authorized  the  plaintiff  to  unite  in  such 
action  a  demand  for  judgment  for  any  deficiency  on  the  sale 
"against  every  party"  who  might  ''be  personally  liable  for  the 
debt  secured  by  the  mortgage,  whether  the  mortgagor  or  other 
persons,  if  upon  the  same  contract  which  the  mortgage  was 
given  to  secure."  Sec.  3156,  Stats.  1898.  There  can  be  no 
question  but  that  the  four  makers  of  the  note  and  mortgage 
(including  the  appellant)  were  personally  liable  upon  the 
same  contract  which  the  mortgage  was  given  to  secure.  The 
defendant  O'Heam,  having  purchased  the  mortgaged  prem- 
ises from  the  mortgagors  and,  in  the  deed  to  him,  having  as- 
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sumed  and  agreed  to  pay  the  mortgage,  debt  as  a  part  of  the 
purchase  price,  thereby  became  personally  liable  upon  the 
same  contract  which  the  mortgage  was  given  to  secure,  and 
hence  is  a  proper  defendant  in  this  action.  This  has,  in  ef- 
fect, been  repeatedly  held  by  this  court.  Palmeter  v.  Carey, 
63  Wis.  426,  21  N.  W.  Y98,  23  N.  W.  586;  StUes  v.  Thomp- 
son, 98  Wis.  329,  382,  73  N.  W.  774;  Halbach  v.  Trester, 
102  Wis.  530,  78  N.  W.  759;  Kuener  v.  Smith,  108  Wis. 
549,  84  N.  W.  850;  Carpenter  v.  Meachem,  111  Wis.  60, 
62,  63,  86  N.  W.  552.  The  same  is  true  as  to  the  per- 
sonal liability  of  the  defendant  Le  Clair,  who,  with  R.  C. 
Jones,  deceased,  received  a  dee^  of  the  premises  from 
O'Heam  and  wife,  and  therein  assumed  and  agreed  to  pay 
the  mortgage  debt.  The  several  parties  named  are  all  in- 
terested in  having  the  mortgaged  premises  bring  as  large 
a  price  on  such  sale  as  possible,  in  order  to  save  themselves, 
M^holly  or  in  pyt,  from  such  personal  liability.  The  statute 
cited  requires  "such  judgment  for  deficiency*'  to  %e  ordered 
in  the  original  judgment  and  separately  rendered  against  the 
party  liable  on  or  after  the  coming  in  and  confirmation  of  the 
report  of  sale,  and  be  docketed  and  enforced  as  in  other 
cases."  Sec.  3156,  Stats.  1898.  The  manifest  purpose  of 
the  statute  is  to  have  the  rights  of  all  parties  interested  fully 
determined  in  the  action  to  foreclose  the  mortgage. 

Had  the  note  and  mortgage  been  foreclosed  by  the  original 
mortgagee,  or  the  Northern  Trust  Company  or  Mary  A.  Mc- 
Nealy,  there  could  have  been  no  doubt  but  that  the  makers 
of  the  note  might  all  have  been  held  personally  liable  thereon. 
But  it  is  claimed  that  as  the  plaintiff  was  one  of  the  makers 
of  the  note  and  mortgage,  and  had  purchased  the  same,  he 
was  thereby  precluded  from  maintaining  an  action  against 
his  co-makers  on  the  note,  and  that,  if  this  be  regarded  as  an 
action  for  contribution  by  one  of  the  makers  of  the  note 
against  the  other  three,  then  such  action  for  contribution  can- 
not be  joined  with  an  action  to  foreclose  the  note  and  mort- 
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gage.  There  can  be  no  question  but  that^  after  the  sale  of  the 
mortgaged  premises,  Le  Glair  and  O'Heam  would  be  pri- 
marily liable  for  any  deficiency.  The  makers  of  the  note  and 
mortgage  were  secondarily  liable  for  any  deficiency.  They, 
or  any  of  them,  had  the  right  to  protect  themselves  by  pur- 
chasing the  note  and  mortgage.  1  Jones,  Mortgages,  §  768 ; 
Mills  V.  Watsorij  1  Sweeney,  374 ;  Baker  v,  Terrell,  8  Minn. 
195 ;  Muir  v,  Berkshire,  52  Ind.  161.  Thus  it  has  been  held 
in  New  York  that: 

''If  the  holder  of  a  bond  and  mortgage  assigns  them  to  a 
party  claiming  a  right  to  redeeiaci,  the  latter  is  subrogated  by 
the  assignment  to  the  mortgage  debt  and  mortgage  security, 
and  to  the  instruments  evidencing  such  debt  and  security,  and 
there  is  no  room  or  occasion  for  subrogation  by  operation  of 
law."  Ellsworth  v.  Lockwood,  42  N.  Y.  97,  cited  approv- 
ingly in  1  Jones,  Mortgages,  §  874. 

In  another  case  in  the  same  state  it  was  held  that: 

''Where  one  who  pays  a  mortgage  upon  land  in  which  he 
has  an  interest  stands  in  such  a  relation  thereto  that  his  in- 
terest, whether  legal  or  equitable,  cannot  otherwise  be  ade- 
quately protected,  the  transaction  will  be  treated  in  equity 
as  an  assignment,  and  he  is  entitled  to  enforce  it  for  his  own 
reimbursement  and  the  protection  of  his  interest."  Arnold 
V.  Green,  116  N.  Y.  566,  23  K  E.  1. 

So  it  has  been  held  in  Michigan  that: 

"Where  property  owned  by  two  partners  is  subject  to  a 
mortgage  and,  as  between  the  two,  it  is  the  duty  of  one  to  dis- 
charge it,  and  the  other  pays  the  debt  on  condition  that  the 
mortgage  shall  inure  to  his  benefit,  an  equity  arises  in  his 
favor,  entitling  him  to  indemnity  through  the  mortgage." 
Laylin  v.  Knox,  41  Mich.  40, 1  N.  W.  913. 

So  it  has  been  held  in  Vermont  that : 

"Where  a  partner  mortgages  his  private  property  to  secure 
a  partnership  debt,  which  is  also  secured  by  a  mortgage  on 
the  partnership  property,  he  stands  surety  for  the  partner- 
ship, and  is  entitled  to  be  subrogated  to  the  rights  of  a  mort- 
gagee, and  the  creditors  of  such  surety  are  entitled  to  the  same 
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right  of  subrogation  as  the  surety  himself;  the  partnership 
property  being  a  primary  fund,  the  private  property  a  col- 
lateral pledged  to  pay  the  debt"  National  Bank  v.  Cushin^f, 
53  Vt.  231. 

See,  also,  Levy  v.  Martin,  48  Wis.  198,  4  N.  W.  35 ;  Stew- 
art V.  Stewart,  90  Wis.  516,  63  K  W.  886.  So  this  court  has 
held  that : 

"One  of  several  sureties  who  has  paid  a  judgment  against 
all  may  maintain  an  action  in  equity  to  enforce  contribution 
from  his  co-sureties,  and  may  be  subrogated  to  all  the  rights 
of  the  creditor  under  the  judgment."  Mason  v.  Pierron,  63 
Wis.  239,  23  K  W.  119. 

This  is  an  equitable  action,  and  we  perceive  no  good  reason 
why  the  plaintiff  is  not  subrogated  to  the  rights  of  his  as- 
signors; except  in  so  far  as  he  is  equitably  liable,  nor  why  the 
rights  of  the  respective  parties  should  not  be  determined  in 
this  action.  Certainly  the  three  defendants  who  signed  the 
note  were  not  discharged  of  liability  by  the  mere  fact  that 
the  plaintiff  purchased  the  note  and  mortgage.  Of  course, 
the  plaintiff  could  in  no  event  recover  from  them  anything 
more  than  their  equitable  proportion  of  such  deficiency.  We 
must  hold  that  the  complaint  states  a  cause  of  action  against 
the  parties  named,  including  the  appellant  We  fail  to  find 
any  misjoinder  of  causes  of  action  in  the  complaint,  or  any 
defect  of  parties  defendant  The  demurrer  was  properly 
overruled. 

By  the  Court. — The  order  of  the  circuit  court  is  affirmed. 
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Collins,  by  guardian  ad  litem,  Respondent,  vs.  City  of 
Janesville,  Appellant. 

March  21— April  17,  190S. 

Neto  trial:  Verdict  against  evidence:  Discretion:  Credibility  of  evi- 
dence: Appeal:  Municipal  corporations:  Injury  from  defective 
sidewalk:  Contributory  negligence:  Prior  knowledge  of  defect. 

1.  The  mere  fact  that  the  trial  Judge  is  convinced  that  the  verdict 

is  against  the  preponderance  of  the  evidence  does  not  make  it 
his  Judicial  duty  to  grant  a  new  trial. 

2.  The  decision  of  the  trial  court  that  the  verdict,  though  in  its 

opinion  against  the  weight  of  the  evidence,  is  nevertheless  not 
wholly  unsupported  by  credible  evidence,  is  entitled,  on  appeal, 
to  the  same  respect  as  its  decision  upon  any  other  matter  of 
fact. 

3.  The  mere  fact  that  the  testimony  of  the  plaintifP,  a  young  girl, 

given  on  successive  trials,  was  not  always  the  same  as  to  all 
the  particulars  of  the  accident  in  question,  does  not  render  it, 
as  matter  of  law,  wholly  unworthy  of  belief;  and  where  such 
testimony,  though  contrary  to  much  evidence  which  the  Jury 
might  reasonably  believe,  is  not  intrinsically  improbable  and 
is  corroborated  by  other  testimony,  the  decision  of  the  trial 
court  sustaining  a  verdict  in  her  favor  should  not  be  disturbed. 

4.  Where,  at  the  time  of  stepping  into  a  hole  in  the  sidewalk,  of 

which  she  had  previous  knowledge,  a  young  girl  was  intent 
upon  looking  for  her  companions  who  had  run  on  before  her, 
and  failed  to  see  the  hole  for  that  reason  and  also  because  she 
thought  it  was  further  along,  the  question  of  contributory  neg- 
ligence was  one  for  the  Jury. 

Appeal  from  a  Judgment  of  the  circuit  court  for  Rock 
county:  B.  F.  Dunwiddie,  Circuit  Judge.    Affirmed, 

Action  to  recover  compensation  for  personal  injury.  The 
claim  of  the  plaintiff,  as  set  forth  in  her  complaint  and  main- 
tained by  her  evidence  upon  the  trial,  is  that  on  June  5,  1895, 
while  walking,  in  the  exercise  of  ordinary  care,  on  a  public 
sidewalk  located  on  the  east  side  of  Cherry  street  in  the  de- 
fendant city,  she  stepped  into  a  hole  in  such  walk,  of  such  a 
character  as  to  render  the  way  insufficient  and  out  of  repair, 
which  condition  had  existed  for  such  a  length  of  time  that 
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the  city  authorities  ought  to  have  known  of  and  remedied  the 
same;  that  by  reason  of  such  occurrence  she  lacerated  the 
muscles  and  tendons  of  her  right  leg  near  the  lower  part 
thereof,  particularly  about  the  ankle,  fractured  the  small  bone 
of  such  leg  near  the  ankle  joint,  and  fell  upon  the  woJk,  bruis- 
ing her  person  to  some  extent  other  than  as  particularly  speci- 
fied. All  the  conditions  precedent  to  the  commencement  of 
the  action  were  pleaded  and  established  on  the  trial.  The 
answer  of  the  defendant  put  in  issue  all  allegations  of  the 
complaint  respecting  the  sidewalk  being  out  of  repair,  the 
alleged  defect  therein  having  been  known  to  the  city  authori- 
ties for  a  sufiicient  length  of  time  to  charge  the  city  with  neg- 
ligence in  not  remedying  the  same,  and  the  allegations  as  to 
plaintiff's  having  been  injured  upon  the  sidewalk  at  all,  and 
also  pleaded  contributory  negligence. 

Plaintiff  was  about  thirteen  years  of  age  at  the  time  of  the 
accident.  There  was  no  question  upon  the  evidence  but  that 
at  the  time  alleged  she  was  injured  quite  seriously.  The  prin- 
cipal dispute  was  as  to  whether  the  injury  occurred  upon  the 
sidewalk  and  by  reason  of  the  defect  therein,  or  the  plaintiff, 
while  playing  with  some  companions,  climbed  upon  a  fence 
at  a  point  some  fifty  feet  therefrom  and  fell  from  that  place 
and  thereby  received  the  injury. 

The  verdict  of  the  jury  was  in  plaintiff's  favor  for  the  sum 
of  $2,500.  Upon  a  motion  duly  made  to  vacate  the  verdict 
and  grant  a  new  trial  because  the  same  was  contrary  to  the 
evidence,  the  court  denied  the  motion  on  condition  of  plaint- 
iff's remitting  from  the  damages  found  in  her  favor  all  ex- 
cept the  amount  of  $800.  The  condition  was  submitted  to  by 
plaintiff,  and  judgment  was  rendered  upon  the  verdict  From 
that  this  appeal  was  taken. 

The  cause  was  tried  three  times  prior  to  the  trial  in  ques- 
tion, upon  each  of  which  occasions  a  verdict  was  given  in 
plaintiff's  favor  and  judgment  was  rendered  thereupon,  and 
upon  appeal  therefrom  was  reversed  by  this  court    The  first 
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verdict  was  for  $1,500.  The  trial  as  to  that  is  reviewed  in 
96  Wis.  461.  The  second  verdict  was  for  $2,500.  A  history 
of  that  will  be  found  reviewed  in  107  Wis.  436,  83  N.  W. 
695.  The  third  verdict  was  $2,800.  The  judgment  rendered 
thereon  will  be  found  reviewed  in  111  Wis.  348,  87  N.  W. 
241,  1087. 

Prior  to  the  first  trial  plaintiff  was  examined  otherwise 
than  as  a  witness  and  was  examined  upon  each  of  the  trials, 
the  result  being  that  upon  five  different  occasions,  under  oatli, 
she  told  the  story  of  her  injury.  The  motion  for  a  nonsuit 
and  the  motion  to  set  aside  the  last  verdict  and  grant  a  new 
trial  were  based  largely  upon  inconsistencies  in  the  several 
narrations  given  by  plaintiff  as  aforesaid.  Iler  first  story  was 
that  she,  with  two  companions,  Matie  Ennis  and  Sarah  Den- 
ning, while  on  their  way  to  the  home  of  a  Mr.  Denning  on  tho 
oast  side  of  Cherry  street,  met  several  little  boys  about  120 
feet  from  the  premises  of  Mr.  Denning ;  that  her  companions 
accepted  an  invitation  from  the  boys  to  play;  that  she  de- 
clined upon  the  ground  that  her  mother  had  forbidden  her  to 
play ;  that  the  children  all  proceeded  north  on  the  east  side  of 
Cherry  street,  plaintiff's  companions  running  on  before  her, 
all  except  Matie  Ennis  quickly  leaving  her ;  that  as  she  pro- 
ceeded along  she  conversed  with  the  Ennis  girl;  that  when 
she  arrived  near  the  comer  of  Mr.  Denning^s  property  at  a 
point  where  there  was  an  alley^vay  to  the  right,  she  caught  her 
foot  in  a  hole  in  the  sidewalk  and  fell  down ;  that  she  was  per- 
fectly familiar  with  the  condition  of  the  sidewalk,  having  ob- 
served it  on  many  previous  occasions ;  that  she  thought,  how- 
ever, at  the  time  in  question,  that  the  defect  was  further  on ; 
that  her  attention  was  diverted  by  watching  the  children  at 
play;  that  when  she  fell  the  Ennis  girl  was  a  few  feet  from 
her  and  the  two  were  conversing  together;  that  none  of  the 
other  children  was  in  sight;  and  that  after  she  fell  she  sat 
awhile  and  then  got  up  and  tried  to  walk  and  fell  again,  when 
she  cried  and  the  girls  came  back  to  her. 
Vol.  117—  27 
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Upon  the  second  occasion  plaintilBf  told  her  story  this  way : 
She  and  the  two  little  girls,  Matie  Ennis  and  Sarah  Denning, 
while  on  their  way  to  Mr.  Denning's,  met  some  little  boys, 
and  all  except  plaintiff  commenced  to  play  with  them.  She 
declined  to  play  because  her  mother  had  forbidden  her  to  do 
so.  Her  companions,  with  the  other  children,  proceeded 
ahead  of  her  at  their  play.  Before  she  reached  the  place  of 
the  injury  all  of  her  companions  were  out  of  her  sight,  the 
girls  having  gone  down  an  alley,  which  turned  off  to  the  right 
on  the  south  side  of  Mr.  Denning's  property,  the  south  line 
thereof  being  marked  by  a  fence.  "VMien  she  arrived  near  the 
alley  she  stepped  into  a  hole  in  the  sidewalk  and  fell.  In  try- 
ing to  get  up  she  slipped  and  fell  again.  She  then  got  upon 
her  feet  and  went  down  the  alley  a  short  distance,  when  she 
fell  again  and  commenced  crying  and  calling  for  the  girls  to 
come  back.  At  the  time  she  fell  there  was  no  one  in  sight  so 
far  as  she  could  remember.  She  was  not  looking  for  any  holes 
in  the  sidewalk.  She  talked  with  Matie  Ennis  after  the  girls 
commenced  playing,  as  she  walked  north  on  the  sidewalk,  but 
Matie  soon  ran  off  so  fast  that  the  conversation  ceased.  Matie 
and  all  the  rest  were  out  of  sight,  as  indicated,  at  the  time  of 
the  accident 

Upon  the  third  occasion  plaintiff'.s  story  was  told  substan- 
tially thus :  AVhile  on  her  way  to  Mr.  Denning's  with  Matie 
Ennis  and  Sarah  Denning,  they  came  up  with  some  boys  who 
invited  them  to  play.  The  invitation  was  accepted  by  all  ex- 
cept plaintiff.  She  declined  upon  the  ground  that  her  mother 
had  forbidden  her  to  play.  The  girls  and  boys  proceeded  at 
their  play  north  on  the  sidewalk  on  the  east  side  of  Cherry 
street.  There  were  three  girls  at  this  time.  For  a  time  after 
the  playing  commenced  Matie  Ennis  remained  near  the  plaint- 
iff and  but  a  short  distance  ahead  of  her, — so  near  that  the 
two  conversed  together.  Before  the  accident  occurred,  how- 
ever, she  proceeded  so  far  ahead  of  plaintiff  that  the  conversa- 
tion ceased.    Before  the  instant  of  the  accident  Matie  turned 
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down  the  alley,  and  all  the  other  girls  and  boys  were  out  of 
plaintiffs  sight  Near  the  corner  of  Mr.  Denning's  place, 
and  where  an  alley  turned  off  to  the  east,  bounded  by  a  fence 
on  the  north  side  thereof,  plaintiff  stepped  into  a  hole  and 
fell.  At  the  time  thereof  her  attention  was  diverted  from  the 
surface  of  the  walk  by  reason  of  her  endeavoring  to  see  where 
her  companions  had  gone  to.  On  that  account  she  did  not  see 
the  hole  in  the  walk,  though  she  was  perfectly  familiar  there- 
with. She  did  not  think  of  the  hole  at  the  time.  She  sup- 
posed it  was  a  little  further  ahead.  It  was  daylight  when  the 
accident  occurred.  After  she  fell  she  got  up  and  fell  again. 
She  got  up  a  second  time,  and  taking  hold  of  the  fence  pulled 
her  foot  out  of  the  hole  and  then  turned  down  the  alley,  going 
a  few  steps,  when  she  fell  again  and  commenced  to  cry,  and 
called  for  the  girls.  One  of  them  came  promptly,  and  later 
the  others  came. 

On  the  fourth  occasion  plaintiff's  testimony  was  substan- 
tially as  follows :  While  she  was  on  her  way  to  Mr.  Denning's 
accompanied  by  Matie  Ennis  and  Sarah  Denning,  they  met 
some  boys  and  all  except  plaintiff  commenced  playing,  she  de- 
clining because  her  mother  had  forbidden  her  to  play.  Mag- 
gie Ennis  joined  the  company  before  this  time.  The  children 
ran  down  the  walk  on  the  east  side  of  Cherry  street,  plaintiff 
following  them.  Matie  Ennis  kept  very  near  to  plaintiff  for 
a  while,  but  later  ceased  to  accompany  her  and  turned  down 
the  alley  on  the  south  side  of  Mr.  Denning's  property.  The 
alley  turned  off  to  the  right  and  was  bounded  on  the  north  by 
a  fence.  At  the  time  of  the  accident  all  of  the  children  were 
out  of  plaintiff's  sight.  At  about  the  point  where  the  alley 
turned  off  plaintiff  caught  her  foot  in  a  hole  in  the  sidewalk 
and  fell.  She  got  up  and  took  her  foot  out  of  the  hole  and 
turned  down  the  alley,  going  a  short  distance,  when  she  fell 
again  and  began  to  cry  and  call  for  help.  There  was  no  one 
around  at  the  time.  When  she  called  the  girls  came  back  to 
her.     She  took  hold  of  the  fence  at  the  time  she  pulled  her 
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foot  out  of  the  hole.  She  went  down  the  alley  about  ten  feet 
before  she  fell.  She  was  sure  she  did  not  go  twenty-seven 
feet 

On  the  last  trial  the  testimony  of  plaintiff  was  to  this  ef- 
fect: As  she  was  traveling  north  on  the  sidewalk  on  the  east 
side  of  Cherry  street,  on  her  way  to  Mr.  Denning's,  ac50om- 
panied  by  Matie  Ennis  and  Sarah  Denning,  she  met  some 
boys  who  requested  her  and  her  companions  to  play.  She  de- 
clined because  her  mother  had  forbidden  her  to  play.  The 
other  girls  accepted  the  invitation.  About  that  time  Maggie 
Ennis  joined  the  company.  Plaintiff  proceeded  north  on  the 
sidewalk  on  her  way  to  Mr.  Denning's,  following  the  other 
children,  who  were  at  play.  They  ran  on  ahead  of  her  and 
before  she  arrived  at  the  point  where  the  accident  occurred 
all  disappeared,  the  girls  having  turned  down  an  alley  at  the 
right  on  the  south  side  of  Mr.  Denning's  property,  the  alley 
being  bounded  on  the  north  by  a  fence.  When  she  arrived 
near  the  alley  and  while  her  attention  was  diverted  from  the 
walk  by  reason  of  endeavoring  to  see  where  her  companions 
Bad  gone,  she  stepped  into  a  hole  in  the  walk  and  fell  for- 
ward, her  foot  coming  in  contact  with  the  plank  covering  of 
the  walk.  She  took  hold  of  the  fence  and  pulled  her  foot  out 
of  the  hole  and  turned  down  the  alley.  She  walked  along  the 
fence  by  taking  hold  thereof.  She  did  not  know  at  that  time 
that  the  bone  of  her  leg  was  fractured  so  she  could  not  walk. 
After  proceeding  .down  the  alley  a  short  distance  she  took  her 
hands  off  the  fence  and  immediately  fell  down.  As  she  fell 
she  began  to  cry  and  called  for  some  one.  Two  of  the  girls 
came  to  her.  She  was  going  down  the  alley,  she  said,  after 
her  injury,  in  order  to  reach  the  back  door  of  the  Denning 
house.  The  place  where  she  said  she  fell  was  some  fifty  feet 
from  the  walk. 

The  nature  of  the  injury,  as  testified  to  by  tie  physician 
who  treated  it,  was  as  follows :  A  fracture  of  the  fibula  and 
an  injury  of  the  ankle  joint,  the  fracture  being  about  an  inch 
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and  a  half  above  the  ankle;  a  contusion  and  other  troubles 
about  the  joint  usually  charajcterizing  such  injuries ;  a  maris 
across  the  instep  of  the  foot,  which  developed  soon  after  the 
injury  into  a  black  and  blue  appearance  over  the  instep  and 
more  or  less  up  the  side  of  the  leg  and  all  around  the  ankle, 
as  usually  happens  in  fractures  about  the  ankle  joint ;  a  strain- 
ing of  the  ligaments  around  the  ankle ;  the  injury,  as  a  whole, 
being  such  as  with  a  person  of  plaintiff^s  age  usually  is  recov- 
ered from  in  about  three  weeks. 

Plaintiff  was  corroborated  by  three  witnesses  as  follows: 
John  Smith,  who  resided  on  the  opposite  side  of  the  street 
from  where  she  claimed  she  first  fell,  testified  that  he  saw  her 
at  first  running  slowly  just  outside  the  sidewalk;  that  she 
then  stepped  upon  the  sidewalk  and  after  taking  two  or  three 
steps  thereon  fell ;  that  he  saw  her  attempting  to  arise  and  saw 
a  little  boy  and  girl  standing  near  her  feet ;  that  he  did  not 
think  she  was  hurt  but  supposed  the  children  were  playing, 
hence  in  a  minute  or  two  gave  his  attention  to  his  garden 
work ;  that  when  the  girl  fell  she  seemed  to  drop  flat  on  her 
face ;  that  he  saw  the  two  Ennis  girls  crossing  the  street  fur- 
ther up  toward  Denning's  about  as  plaintiff  stepped  upon  the 
walk;  that  he  did  not  see  them  go  back  to  her;  that  when  he 
first  observed  the  other  girls  they  were  going  faster  than 
plaintiff  when  she  received  her  injury.  Mrs.  Mary  Smith  tes- 
tified that  she  saw  plaintiff  fall  upon  the  sidewalk;  that  she 
saw  her  just  as  she  fell ;  that  plaintiff  appeared  to  attempt  to 
get  up,  then  seemed  to  stoop  down  again ;  that  witness  thought 
she  was  playing;  that  she  did  not  see  plaintiff  get  up;  that 
there  were  girls  with  her  in  plain  sight ;  that  they  were  play- 
ing with  plaintiff  when  she  fell ;  that  she  could  not  tell  how 
many,  but  she  thought  two.  Harry  Kent,  who  was  about  ten 
years  old  at  the  time  of  the  accident,  testified  that  he  saw 
plaintiff  fall  on  the  sidewalk ;  that  he  was  back  of  the  Barron 
house  at  a  point  about  100  feet  north  and  east  of  the  place  of 
the  accident;  that  he  was  looking  around  the  comer  of  the 


422  SUPKEME  COURT  OF  WISCONSIN.      [Apb. 

Collins  V.  Janesville,  117  Wi&  418l 

house  at  a  sharp  angle.  The  boy's  line  of  vision  was  inter- 
rupted by  a  picket  fence  and  some  evergreen  trees  or  bushes. 

After  the  case  in  chief  closed,  it  was  opened  and  plaintiff 
was  permitted  to  explain  anew  the  circumstances  of  how  the 
injury  occurred,  which  she  did,  saying: 

'^I  waa  going  down  the  street,  walking  along  watching  the 
girls  ahead.  I  caught  my  foot  and  fell ;  caught  my  foot  in  the 
hole  in  the  sidewalk.  I  knew  there  was  a  hole  in  the  sidewalk, 
but  did  not  know  it  was  just  at  that  place  or  just  where  it  was 
because  I  never  stopped.  My  attention  was  directed  to  Mag- 
gie and  Matie  ahead.  I  was  watching  them  at  the  time.  The 
two  girls  were  turning  into  the  alley.  I  was  watching  them 
to  see  where  they  went" 

There  was  evidence  by  a  medical  witness  to  the  effect  that 
the  injury  which  plaintiff  received  was  such  as  to  cause  in- 
stant pain  and  inability  for  her  to  use  the  injured  member 
effectively  in  walking ;  also  evidence  that  from  where  she  fell 
by  the  fence,  a  distance  of  about  fifty  feet  from  the  sidewalk, 
she  was  carried  into  the  Denning  house. 

A  motion  was  made  for  a  nonsuit  and  denied.  On  the  part 
of  the  defendant  there  was  evidence  given  by  the  three  girls 
that  were  playing  as  stated  by  plaintiff,  to  the  effect  that  she 
joined  in  the  play  and  that  she  received  her  injury  by  falling 
from  the  fence  at  the  point  where  she  said  she  last  fell,  and 
that  she  was  injured  by  such  fall.  That  she  did  not  fall  upon 
the  sidewalL  They  all  admitted  that  they  stated,  soon  after 
the  accident,  that  plaintiff  fell  upon  the  sidewalk.  They  ex- 
plained that  by  saying  that  they  told  a  falsehood  at  plaintiff's 
request  because  she  did  not  want  her  mother  to  know  that  she 
was  playing  when  the  accident  occurred. 

In  denying  the  motion  to  set  aside  the  verdict  and  grant  a 
new  trial  the  trial  judge  remarked  that  he  was  convinced  that 
plaintiff  had  not  established  by  a  preponderance  of  the  evi- 
dence that  she  was  entitled  to  recover ;  that  the  weight  of  the 
testimony  was  against  her  claim;  yet  he  was  constrained  to 
deny  the  motion  because  four  juries  had  found  in  her  favor 
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and  the  verdict  in  each  instance  had  been  approved  by  the 
learned  judge  who  presided  at  the  trial. 

F.  C.  Burpee,  city  attorney,  and  M,  G.  Jeffrie,  of  counsel, 
for  the  appellant. 

For  the  respondent  th^re  was  a  brief  by  /.  /.  Cunningham, 
attorney,  and  G.  (?.  Sutherland,  of  counsel,  and  oral  argu- 
ment by  Mr.  Cunmingham, 

Makshall,  J.  -The  first  proposition  submitted  by  appel- 
lant's counsel  is  that  the  court  erred  in  not  netting  aside  the 
verdict  and  granting  a  new  trial  upon  deciding  that  it  was  not 
supported  by  the  preponderance  of  the  evidence.  We  are  un- 
able to  agree  with  counsel  on  that.  A  motion  for  a  new 
trial  upon  the  ground  that  the  verdict  is  contrary  to  the  evi- 
dence is  addressed  to  the  sound  discretion  of  the  trial  judge, 
and  he  is  so  supreme  in  that  field  that  his  decision  is  not  sub- 
ject to  disturbance  on  appeal  if  there  is  any  reasonable  ground 
upon  which  it  can  be  supported.  Parlin  &  0.  Co.  v.  Angell, 
99  Wis.  297,  74  N.  W.  777;  Larson  v.  Eau  Claire,  92  Wis. 
86,  65  ]S".  W.  731 ;  Lee  v.  C,  St  P.,  M.  &  0.  R.'Co.  101  Wis. 
352,  77  N.  W.  714.  It  is  elementary  that  it  is  for  the  trial 
court  to  decide  as  a  matter  of  fact  whether  there  are  conflict- 
ing reasonable  inferences  from  the  evidence,  indicating  the 
existence  of  probabilities  upon  which  a  decision  either  way 
might  be  based  (Powell  v.  Ashland  I.  &  S.  Co.  98  Wis.  35, 
73  X.  W.  573)  ;  and  it  is  the  exclusive  province  of  the  jury 
to  decide  in  the  first  instance  upon  the  comparative  weight  of 
such  probabilities  and  whether  the  one  so  preponderates  over 
the  other  as  to  produce  conviction  respecting  the  truth  of  the 
matter  involved,  and  the  conclusion  reached  by  such  jury 
must  stand  as  infallible  in  fact  and  in  law,  subject  to  the  dis- 
cretionary authority  of  the  trial  court  to  set  the  same  aside, 
and  the  authority  of  this  court  to  see  that  such  authority  is 
not  abused.  While  there  are  cases  where  it  has  been  said  that 
it  is  an  abuse  of  discretion  not  to  grant  a  new  trial  when  the 
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great  preponderance  of  the  evidence  is  against  the  verdict  of 
the  jury  (Johnson  v,  Superior,  103  Wis.  66,  78  N.  W.  1100), 
it  will  be  found  upon  close  examination  of  the  decisions  in 
that  regard  that  this  court  did  not  intend  in  any  case  to  re- 
vise the  decision  of  the  trial  judge  ijpon  a  mere  balancing  of 
reasonable  probabilities;  but  to  hold  that  where  such  proba- 
bilities are  all  one  way,  precluding  any  sensible  decision  to 
the  contrary,  there  is  no  room  for  the  exercise  of  discretionary 
authority,  strictly  so  called,  because  there  is  no  basis  for  more 
than  one  decision.  The  moving  party  in  such  circumstances 
appeals  not  strictly  to  the  discretionary  power  of  the  court  for 
a  favor,  but  stands  in  the  attitude  of  one  demanding  a  right. 
Badger  v.' Janesville  C.  Mills,  95  Wis.  599,  70  N.  W.  687; 
Flaherty  v.  Harrison,  98  Wis.  559,  74  N.  W.  360;  Vorbrkh 
r.  Gender  &  P.  Mfg.  Co.  96  Wis.  277,  71  N.  W.  434;  Cawley 
V.  La  Crosse  C.  R.  Co.  101  Wis.  145,  77  N.  W.  179;  O'Brien 
^^  C,  St.  P.,  M.  &  0.  R.  Co.  102  Wis.  628,-78  N.  W.  1084. 

No  more  need  be  said,  we  apprehend,  to  show  that  the  mere 
fact  that  the  learned  trial  court  reached  the  conviction  as  mat- 
ter of  fact  that  the  verdict  of  the  jury  was  clearly  against  the 
preponderance  of  the  evidence,  did  not  creat^e  a  judicial  duty 
to  grant  a  new  trial.  If  there  were  yet  reasonable  probabili- 
ties the  other  way  upon  which  any  person  of  common  under- 
standing, looking  at  the  evidence  considerately,  might  prob- 
ably act,  the  way  was  open  for  the  trial  judge  to  grant  or  re- 
fuse a  new  trial  as  might  seem  to  him  proper,  notwithstand- 
ing his  own  conviction  as  to  the  truth  of  the  matter  involved. 
It  is  only  where  judicial  action  can  properly  go  but  one  way 
that  there  is  a  violation  of  judicial  duty  in  acting  contrary 
thereto  in  a  matter  commonly  understood  to  be,  or  spoken  of 
as,  wdthin  the  scope  of  discretionary  authority.  State  ex  rel. 
Fourth  Nat.  Bank  v.  Johnson,  103  Wis.  591,  79  N.  W.  1081. 

What  has  been  said  leads  to  the  second  proposition  ad- 
vanced by  appellant's  counsel,  namely,  that  the  verdict  of  the 
jury  is  without  any  credible  evidence  to  support  it,  hence 
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should  have  been  set  aside  as  a  matter  of  right,  under  the  rule 
heretofore  adverted  to.  On  that  subject  we  have  the  decision 
of  the  trial  court  in  favor  of  respondent,  and  the  same  respect 
must  be  paid  thereto  as  to  its  decision  on  any  other  matter  of 
fact.  Powell  V.  Ashland  L  &  8.  Co.  98  Wis.  35,  73  N.  W. 
573.  True,  the  learned  circuit  judge  did  not  believe,  as  he 
distinctly  stated,  the  evidence  on  the  part  of  respondent,  but 
he  at  the  same  time  in  effect  decided,  as  we  have  before  indi- 
cated, that  a  view  might  reasonably  be  taken  of  the  evidence 
which  would  support  the  verdict,  and  that  decision  must  nec- 
essarily be  overruled  in  a  reversal  of  the  judgment  upon  the 
ground  now  under  discussion.  When  we  look  beyond  the  de- 
cision of  the  trial  court  to  the  evidence  upon  which  it  is  based, 
we  find  that  three  witnesses  positively  corroborated  the  evi- 
dence of  respondent  that  she  fell  upon  the  sidewalk,  while 
there  are  three  witnesses  who  testify  directly  or  in  effect  to 
the  contrary.  The  claim  is  made  that  the  boy  who  said  he 
saw  the  accident,  while  looking  from  his  hiding  place  around 
the  comer  of  the  Barron  house,  cannot  be  believed  reasonably, 
because  his  location  was  such  that  it  was  physically  impossi- 
ble for  him  to  see  the  respondent  at  the  instant  she  received 
her  injury,  if  that  occurred  where  she  claims  it  did.  The  trial 
court  evidently  did  not  take  that  view,  and  so  far  as  we  can 
determine  the  truth  of  the  matter  from  the  evidence,  aided 
by  the  plat  showing  the  location  of  respondent  the  boy,  and 
the  surrounding  objects,  appellant's  counsel  is  not  correct.  A 
direct  line  from  where  the  boy  stood  to  where  respondent 
claims  she  fell  upon  the  sidewalk  passed  through  a  picket 
fence  and  was  otherwise  interrupted,  but  we  are  unable  to 
reach  the  conclusion  that  it  was  so  fully  intercepted  as  to  ren- 
der it  impossible  for  a  person  looking  intently,  as  the  boy 
evidently  was  because  of  the  game  that  was  in  progress,  mak- 
ing it  important  for  him  to  watch  for  the  other  children,  to 
observe  what  he  said  he  did  if  the  occurrence  in  fact  took 
place.    The  other  two  persons  who  testified  to  seeing  respond- 
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ent  fall  upon  the  walk  do  not  agree,  it  is  true,  as  to  all  the  cir- 
cumstances characterizing  the  occurrence,  and  neither  of  them 
agrees  altogether  with  the  testimony  of  respondent ;  nor  does 
her  testimony  upon  each  occasion  harmonize  with  that  whidi 
she  gave  upon  all  other  occasions  when  she  testified  to  the  mat- 
ter under  oath.  But  it  is  within  the  knowledge  of  us  all  that 
where  several  persons  witness  an  accident  and  some  time 
thereafter  severally  attempt  to  describe  it,  each  intending  to 
state  truthfully  just  what  occurred,  they  will  differ  very 
widely  as  to  collateral  matters  while  agreeing  on  the  particu- 
lar thing  which  impressed  them  at  the  time,  the  accident 
itself.  It  is  just  as  well  within  our  common  knowledge  that 
i^everal  relations  of  an  occurrence  involving  the  safety  of  a 
])erson,  especially  a  child,  made  by  such  person,  and  extending 
(»ver  a  period  of  several  years,  often,  we  may  say  generally, 
fail  to  harmonize  on  all  the  particulars  while  agreeing  as  to 
the  occurrence  itself.  If  rights  were  to  be  lost  as  a  matter  of 
course  because  of  such  infirmities  of  human  memory,  in  a  very 
large  proportion  of  cases  involving  wrongs  to  be  redressed  the 
law  would  fail  to  furnish  a  remedy.  But  the  administration 
of  the  law  is  not  so  infirm  as  that.  It  is  competent  for  the 
trier  or  triers  of  issues  of  fact  to  reconcile  conflicts  in  evi- 
dence if  that  can  reasonably  be  done,  and  to  reject  evidence 
found  to  be  irreconcilable,  if  that  can  ^asonably  be  done,  and 
so  to  reach  a  conclusion  as  to  the  right  of  the  matter  involved. 
It  is  useless  for  us  here  to  go  into  a  careful  analysis  of  the 
evidence  in  order  to  justify  our  conclusion  that  we  ought  not 
to  overrule  the  decision  of  the  trial  court  that  the  verdict  com- 
})lained  of  is  not  so  clearly  against  the  evidence  as  to  leave  no 
reasonable  probability  of  truth  to  support  it  We  have  al- 
ready mentioned  in  a  general  way  the  most  significant  mat- 
ters upon  which  appellant's  counsel  rely.  They  refer  with 
p:reat  confidence  to  the  evidence  of  the  doctor,  that  the  imme- 
diate effect  of  such  an  injury  as  the  one  respondent  received 
is  much  pain  and  impaired  ability  to  use  the  wounded  mem- 
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ber.  In  our  view  of  the  case  it  is  quite  as  significant  that  no 
evidence  was  produced  showing  that  it  would  be  physically 
impossible  for  a  person  to  go  a  short  distance,  using  the  in- 
jured member  under  the  circumstances  testified  to  by  respond- 
ent. Xo  such  evidence,  we  should  say,  could  have  been  truth- 
fully given,  because  it  is,  we  may  properly  say,  a  common 
occurrence  for  a  person  injured  substantially  as  respondent 
was  to  go  a  short  distance  aided  partly  by  the  injured  member. 

We  have  not  deemed  it  necessary  to  discuss  the  evidence 
produced  by  appellant,  because  in  the  decision  of  the  appeal 
it  is  only  important  to  determine  whether  the  evidence  pro- 
duced by  the  respondent  is  worthy  of  belief  from  any  reason- 
able view  thereof.  In  that  we  agree  with  the  trial  court. 
This  is  not  a  case  where  the  verdict  of  the  jury  rests  on  the 
uncorroborated  conflicting  evidence  of  the  interested  party, 
opposed  by  much  clear,  credible  evidence,  as  in  McCoy  v, 
Milwaukee  St.  B.  Co.  82  Wis.  215,  52  N.  W.  93,  and  similar 
cases.  It  has  frequently  been  held,  and  is  the  true  rule,  that 
only  where  the  evidence  of  the  interested  party  is  intrinsically 
improbable,  even  though  it  is  all  the  evidence  in  support  of 
the  verdict  and  is  contrary  to  much  evidence  which  the  jury 
might  reasonably  believe,  that  the  appellate  court  is  justified 
in  holding  that  it  is  wholly  unworthy  of  belief  and  overturn- 
ing the  decision  of  the  trial  court  on  that  subject  Hardy  v. 
Milwaukee  St.  R.  Co.  89  Wis.  183,  61  X.  W.  771 ;  Bading  v. 
Milwaukee  E.  R.  &  L.  Co.  105  Wis.  480,  81  X.  W.  861.  The 
evidence  of  respondent  here  was  neither  intrinsically  improb- 
able nor  uncorroborated,  as  wo  have  sufficiently  indicated. 

A  further  point  is  made  that  the  evidence  of  respondent 
conclusively  discloses  contributory  negligence  on  her  part 
under  the  rule  laid  down  on  the  former  appeal.  111  Wis.  348, 
87  N.  W.  241,  1087.  On  the  contrary,  the  very  element 
found  wanting  in  that  case  to  carry  the  controversy  to  the 
jury  was  supplied  upon  the  trial  now  under  review.  The  evi- 
dence upon  the  last  trial  showed  that  respondent  was  at  the 
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time  she  was  injured  intent  upon  seeing  where  the  children 
that  ran  on  before  her  and  disappeared  down  the  alley  had 
gone^  and  upon  that  account  and  by  reason  of  the  further  fact 
that'  she  thought  the  hole  in  the  walk  was  a  little  further  along, 
she  failed  to  see  it  before  stepping  therein.  Such  circum- 
stances, within  the  doctrine  laid  down  upon  the  former  ap- 
peal, sufficiently  rebutted  the  presumption  of  negligence  aris- 
ing from  the  proof  that  respondent  was  familiar  with  the 
condition  of  the  walk,  to  preclude  holding  as  a  matter  of  law 
that  she  remembered,  or  was  inexcusably  negligent  in  not 
remembering,  the  defect,  and  that  she  heedlessly  walked  into 
it.  The  case  on  that  branch  is  quite  as  strong  b&  Crites  v. 
New  Richmond,  98  Wis.  55,  73  N.  W.  322,  where  the  plaint- 
iff failed  to  avoid  a  hole  in  a  sidewalk,  with  which  he  was  per- 
fectly familiar,  by  reason  of  the  fact  that  as  he  walked  along 
an  acquaintance  called  to  him  from  the  opposite  side  of  the 
street 

By  the  Court. — ^The  judgment  is  affirmed. 


Hatch  and  others.  Respondents,  vs.  Lusionan  and  others, 

Appellants. 

March  21'-April  17,  190S. 

Adverse  poaaession:  Quietinff  title:  Invalidity  of  instrument:  Knowl- 
edge: Possession  l>y  hushand  for  wife:  Administrators, 

1.  Sees.  4211,  4212,  4215,  Stats.  1898,  though  In  form  they  only  bar 

any  suit  to  question  the  title,  serve  nevertheless  to  vest  com- 
plete legal  title  in  the  person  who  entered  upon  land  and  has 
held  adverse  possession  as  therein  stated,  and  he  may  maintain 
an  action  to  quiet  such  title. 

2.  If  there  has  been  such  adverse  possession  for  ten  years  under 

a  written  Instrument  which  purports  to  convey  the  land,  It  is 
Immaterial  that  the  instrument  is  invalid  and  that  the  claim- 
ant had  full  knowledge  of  its  invalidity. 
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3.  Where  a  husband,  as  head  of  the  family,  occupied,  managed  and 

operated,  as  a  part  of  the  home  farm,  land  to  which  the  osten- 
sible legal  title  was  in  the  wife,  such  conduct  on  his  part  will 
be  referred  to  her  title  and  be  considered  her  possession,  In  the 
absence  of  a  showing  to  the  contrary. 

4.  The  evidence  in  this  case  is  held  to  sustain  findings  to  the  ef- 

fect that  an  administrators'  deed  of  land  ostensibly  conyeyed, 
and  was  understood  and  intended  by  all  parties  to  convey,  the 
whole  title,  including  homestead  and  dower  rights;  that  the  ad- 
ministrators' sale  was  not  fraudulent;  that  the  land  passed 
directly  from  the  possession  of  the  decedent's  family  to  the 
possession  of  the  purchaser  at  such  sale;  and  that  subsequent 
possession  by  one  of  the  administrators  was  merely  the  pos- 
session of  his  wife,  to  whom  the  land  was  conveyed  by  such 
purchaser — so  that  adverse  possession  by  said  purchaser  and 
said  wife  and  her  successors  in  title,  founded  on  such  con- 
veyances, vested  the  title  in  them  as  against  the  heirs  at  law  of 
the  decedent 

Appeai.  from  a  judgment  of  the  circuit  court  for  Rock 
coimty :  B.  F.  Dunwiddie,  Circuit  Judge.    Afjfii^ned. 

An  action  to  quiet  title,  brought  by  the  plaintiffs  as  chil- 
dren and  heirs  at  law  of  Mary  Hatch,  deceased.  The  com- 
plaint bases  their  title  upon  a  warranty  deed  from  Henry 
Stonall  to  Mary  Hatch,  dated  June  10,  1863,  and  continuous 
adverse  possession  thereof  by  Mary  Hatch  up  to  the  time  of 
her  death,  in  1887,  and  thereafter  by  her  husband  in  the  right 
of  curtesy,  and  these  plaintiffs  as  heirs  at  law,  under  an  order 
of  the  county  court  settling  their  heirship.  It  is  asserted  that 
the  defendants,  as  heirs  at  law  of  one  Frederick  A.  Munden, 
make  some  claim  to  the  land.  It  appears  that  said  Frederick 
A.  Munden,  who  was  the  owner  of  the  land  in  question,  died 
in  February,  1852;  that  John  W.  Boyd  and  Seymour  N. 
Hatch,  the  father  of  these  plaintiffs,  were  at  once  appointed 
administrators  of  his  estate,  and  that  in  1853,  under  order  of 
the  county  court,  for  payment  of  debts,  they  sold  the  land  in 
question,  which  constituted  the  home  farm  of  said  Munden, 
to  Henry  Stonall,  executing  to  him  an  administrators'  deed 
purporting  to  convey  the  entire  title  to  the  land ;  that  shortl j- 
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before  such  conveyance,  the  two  administrators  obtained  from 
the  widow  of  said  Munden  an  ordinary  quitclaim  deed  of  all 
her  rights,  and  especially  her  rights  of  dower,  in  and  to  said 
land,  running  to  them  by  name,  but  not  as  administrators; 
that  after  the  sale  they  paid  to  her,  out  of  the  proceeds,  $50, 
and  received  a  receipt  acknowledging  the  same  to  have  been 
paid  for  her  relinquishment  of  dower  rights.  Stonall,  with- 
out any  intermediate  conveyances,  made  the  deed  of  1863  to 
Mary  Hatch,  wife  of  Seymour  N.  Hatch,  for  the  expressed 
consideration  of  $2,445. 

The  answer  was,  first,  a  general  denial  of  plaintiffs'  rights 
in  the  land,  and  two  counterclaims,  the  first  alleging  that  the 
conveyances  to  Stonall  and  by  him  to  Mrs.  Hatch  were  made 
by  the  administrators  fraudulently  and  for  the  purpose  of 
gaining  title  to  Seymour  N.  Hatch ;  that  said  administrators 
took  possession  of  said  real  estate  immediately  after  the  death 
of  said  Frederick  A.  Munden,  and  that  no  change  thereof  had 
taken  place,  but  they  had  contitiued  to  hold  it  up  to  the  time 
of  the  death  of  said  Hatch,  in  August,  1899,  and  defendants, 
without  laches,  had  remained  in  ignorance  of  said  fraud  until 
the  commencement  of  the  action ;  also,  as  a  second  counter- 
claim, that  said  administrators  purchased,  with  moneys  of 
the  estate,  the  dower  right  of  the  widow  of  Frederick  A.  Mun- 
den, and  enjoyed  the  same,  receiving  rents  and  profits,  up  to 
the  time  of  her  death  in  1893.  They  prayed  adjudication  of 
title  in  fee  simple  to  them,  for  possession,  and  for  $20,000 
damages  for  the  unlawful  withholding  thereof.  Upon  the 
trial  they  attempted  to  amend  by  adding  allegations  and 
prayer  for  an  accounting  of  these  plaintiffs,  as  heirs  at  law  of 
Seymour  N.  Hatch,  for  the  value  of  the  use  and  occupation 
by  him.  The  reply  set  up  the  various  statutes  of  limitation 
and  adverse  possession  in  plaintiffs'  favor,  and  denied  all  al- 
legations of  fraud  and  all  interest  in  the  premises  by  Sey- 
mour N.  Hatch. 

The  court  found  as  facts  substantially  in  accordance  with 
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the  position  of  thte  plaintiffs,  namelv^  the  receipt  of  the  deed 
in  18C3  by  Mary  Hatch,  and  adverse  possession  by  her  there- 
after up  to  the  time  of  her  death  in  1887,  and  adverse  pos- 
session by  her  heirs  under  like  color  of  title  up  to  the  time 
of  the  commencement  of  the  action  in  1901 ;  also  the  delivery 
and  recording  of  the  administrators'  deed  to  Henry  Stonall 
in  August,  1853,  and  its  confirmation  by  the  county  court,  ad- 
verse possession  by  him  thereafter,  and  that  neither  of  the 
administrators  was  directly  or  indirectly  interested  therein ; 
that  the  transaction  with  the  widow  of  Frederick  A.  Munden 
was  purely  and  simply  a  relinquishment  of  her  dower  right, 
and  that  the  sale  to  Stonall  was  understood  and  intended  by 
all  parties  to  be  free  from  such  dower  right;  that  while  some 
part  of  the  premises  in  quest icm  might  have  been  claimed  by 
Munden  as  homestead,  the  ninety-four  acres  which  would  have 
included  said  homestead  were  incumbered  by  mortgage 
amounting  to  $389,  which  exceeded  its  value,  after  subtract- 
ing the  wife's  dower,  and  that  an  unascertained  portion  of  the 
debts  for  which  sale  was  made  existed  prior  to  the  homestead 
exemption  law  of  February  9,  1850;  that  the  administrators 
had  fully  accounted  for  all  sums  coming  to  their  hands  from 
said  real  estate,  including  proceeds  of  such  sale  to  Stonall 
($783)  ;  that  Stonall,  immediately  following  his  deed,  en- 
tered into  possession  of  the  premises  and  exercised  absolute 
control  over  them  up  to  the  time  of  the  conveyance  in  1863 
to  ilary  Hatch ;  that  the  youngest  of  the  children  of  Fred- 
erick A.  Munden  reached  her  majority  in  1873 ;  that  for 
forty-eight  years  prior  to  the  commencement  of  this  action 
the  premises  in  question  had  been  openly,  notoriously,  and 
adversely  occupied  by  Henry  Stonall,  Mary  Hatch,  and  her 
heirs,  and  that  no  action  had  been  brought  by  any  of  the  heirs 
of  Munden  to  question  the  same.  AVhereupon  the  court  ren- 
dered judgment  in  accordance  with  the  prayer  of  the  com- 
plaint, quieting  plaintiffs'  title  to  the  entire  premises,  from 
which  judgment  the  defendants  appeal. 
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For  the  appellants  there  was  a  brief  by  BushneU,  Watkins 
X'  Moses  J  Ed,  M.  Lowry,  H.  A.  Bur  dick,  and  Lyon  &  Norton, 
and  a  separate  brief  hy  A,  R.  Bunnell,  and  the  cause  was 
argued  orally  by  Mr,  Bushriell. 

For  the  respondents  there  was  a  brief  by  Franklin  J, 
Tyrrell  and  Cooper,  Simmons,  Nelson  &  Walker,  and  oral 
argument  by  J.  B.  Simmons. 

Dodge,  J.  The  right  of  the  plaintiffs  to  the  land  in  ques- 
tion, as  owners,  rests  upon  the  application  of  the  rules  of 
law  prescribed  by  sees.  4211,  4212,  4215,  Stats.  1898,  to  the 
facts  found  by  the  court — that  they  and  their  predecessors 
in  title  have  held  adverse  possession  thereof  for  more  than 
ten  years,  having  entered  under  claim  of  title  foimded  upon 
Avritten  instruments,  as  being  conveyances  of  the  premises  in 
question.  If  such  facts  existed,  those  statutes  serve  to  vest 
in  the  plaintiffs  coin  pie  te  legal  title,  although  in  form  they 
only  bar  any  suit  to  question  such  title.  Nelson  v.  Jacobs, 
99  Wis.  547,  75  N.  W.  406 ;  McCann  v.  Welch,  106  Wis. 
142,  145,  81  X.  W.  996.  The  findings  of  fact  as  to  the  pos- 
session and  claim  of  title  under  which  the  plaintiffs  and  their 
predecessors  have  held  are,  however,  vigorously  attacked. 
The  conveyances  relied  on  consist  of  the  administrators'  deed 
in  1853  to  Stonall,  which  we  have  no  hesitation  in  consider- 
ing, as  did  the  court  below,  an  ostensible  conveyance  of  the 
whole  title;  also  the  warranty  deed  of  1863  fr6m  Stonall  to 
ifary  Hatch,  the  mother  of  the  plaintiffs,  the  quality  of 
which  as  an  assertion  of  ownership  and  conveyance  of  the 
whole  title  to  the  premises  cannot  be  questioned.  There  is 
an  apparent  attempt  to  impugn  the  good  faith  both  of  Ston- 
all and  Mrs.  Hatch  in  suggesting  that  they  are  chargeable 
with  knowledge  of  illegality  in  the  county  court  proceedings 
for  the  sale  of  real  estate,  by  reason  that  it  included  the  home- 
stead; also  of  a  fraudulent  purpose  of  the  administrators. 
This  consideration,  .however,  can  have  no  weight.    Statutory 
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possession  under  a  written  instrument  which  purports  to  con- 
vey the  land  satisfies  the  statutory  requirement,  however  in- 
valid that  written  instrument,  and  however  complete  the 
claimant's  knowledge  of  its  invalidity.  McCann  v.  Welch, 
106  Wis.,  at  page  147,  81  N.  W.  996.  The  finding  that  Ston- 
all  adversely  possessed  the  premises  up  to  the  time  of  con- 
veyance to  Mrs.  Hatch,  and  that  she  adversely  possessed  them 
afterward,  is  supported  by  the  evidence.  True,  Stonall  never 
actually  farmed  the  land,  but,  it  being  duly  inclosed  by 
fences,  he  is  shown  to  have  exercised  at  least  one  very  signifi- 
cant act  of  ownership  in  1855,  in  selling  therefrom  the  dwell- 
ing house ;  and  there  is  testimony,  somewhat  vague  it  is  true, 
though  not  more  so  than  should  be  expected  after  the  lapse 
of  nearly  fifty  years,  to  the  eflfect  that  he  received  rent  for 
said  premises  from  Seymour  N.  Hatch,  who  did  crop  and 
graze  the  same  after  1855.  His  claim  of  ownership  was  no- 
torious enough  that  the  land  was  assessed  to  him  and  he  paid 
taxes  thereon.  It  is  true,  also,  that  Mary  Hatch  is  not  shown 
ever  to  have  manually  worked  this  land  or  to  have  ever  leased 
the  same,  but  it  was  occupied,  managed,  and  operated  by  her 
husband  as  the  head  of  the  family  consisting  of  them  and 
their  children,  as  a  part  of  the  farm  on  which  they  resided. 
Such  conduct  by  a  husband  with  reference  to  real  estate,  the 
ostensible  legal  title  to  which  is  in  the  wife,  must  be  referred 
to  her  title  and  be  considered  as  her  possession,  in  the  absence 
of  a  showing  to  the  contrary.  Cook  v.  Bellach,  109  Wis.  391, 
85  K  W.  325 ;  Mygatt  v.  Coe,  152  N.  Y.  457,  46  N.  E.  949 ; 
Potter  V.  Adams,  125  Mo.  118,  127,  28  S.  W.  490;  Bamsey 
V.  QuUlen,  73  Tenn.  184,  192;  McLemore  v.  Durivage,  92 
Tenn.  482,  22  S.  W.  207. 

The  most  serious  contention  of  the  appellants,  however,  on 
this  subject,  and  one  which  affects  other  branches  of  the  case, 
is  to  the  effect  that  the  evidence  discloses  that  the  adminis- 
trators, acting  by  Hatch,  immediately  after  the  death  of 

Munden,  took  possession  of  this  farm,  and  that  such  posses- 
Voi.117  — 28 
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sion  continued  unbroken  down  to  the  time  of  Hatch's  death 
in  1899,  so  that  his  occupancy  and  working  of  the  farm  dur- 
ing the  period  between  the  conveyance  to  Stonall  and  that 
from  him  to  Mrs.  Hatch,  and  also  subsequent  to  the  latter 
conveyance,  do  not  justify  any  inference  that  they  were  refer- 
able to  the  ostensible  title  held  under  such  conveyances.  The 
argument  would  be  cogent  if  the  facts  were  as  stated,  but  a 
careful  examination  of  the  entire  evidence  leaves  us  in  no 
doubt  as  to  the  correctness  of  the  court's  finding  that  Stonall 
did  take  possession  imder  his  deed  and  transfer  that  pos- 
session to  Mrs.  Hatch  at  the  time  of  his  conveyance  to  her, 
and  that  Seymour  N.  Hatch's  manual  use  and  occupancy  of 
the  land  were  referable  thereto.  The  only  evidence  in  sup- 
port of  appellants'  theory  of  occupation  of  these  premises  by 
the  administrators  is  the  testimony  of  several  witnesses,  in  a 
vague  and  general  way,  that  after  the  death  of  Munden  the 
land  was  occupied  by  Hatch.  None  of  them  attempt  to  con- 
nect this  occupancy  immediately  with  the  time  of  Munden's 
death,  nor,  indeed,  to  state  when  it  conmienced.  On  the 
other  hand,  there  is  positive  evidence  from  several  witnesses 
that  Munden's  family,  or  some  members  of  it>  continued  to 
reside  upon,  occupy,  and  crop  the  farm  up  to  the  time  when 
Stonall  sold  the  dwelling  house  therefrom  in  1855 ;  and  from 
one  witness,  who  is  apparently  the  most  accurate  and  definite  ^ 
in  memory  of  any  of  those  presented,  namely,  the  one  who 
bought  and  moved  off  that  dwelling  house,  nonoccupancy  by 
Hatch  or  by  the  administrators  prior  to  that  time  fully  ap- 
pears. We  therefore  conclude  that  whether  the  action  of  the 
administrators  or  of  the  county  court  in  attempting  to  sell 
tliis  land,  including  the  undefined  homestead  right  therein, 
was  valid  or  invalid,  and  whether  or  not  the  administrators* 
deed  did  or  did  not  convey  the  whole  title  or  any  title,  still 
there  is  established  by  the  finding  that  adverse  possession 
under  color  of  title,  which,  by  the  sections  of  the  statute 
above  referred  to,  so  protects  the  plaintiffs  against  assault. 
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and  so  extinguishes  any  rights  of  others^  as  to  make  them  the 
holders  of  the  legal  title,  with  right  to  have  adjudged  the  in-  - 
validity  of  the  daims  made  by  the  defendants  against  the 
premises. 

Two  counterclaims  are  earnestly  discussed  by  the  appel- 
lants, the  presence  of  which  in  the  pleadings,  at  least  in  the 
form  now  urged,  is  left  in  doubt  by  reason  of  the  ambiguity 
of  the  rulings  of  the  court  at  the  close  of  the  trial  with  refer- 
ence to  certain  amendments.  It  will  not,  however,  be  neces- 
sary to  discuss  or  decide  as  to  whether  the  amendments  were 
allowed  as  claimed  by  the  appellants ;  nor,  in  the  view  taken 
of  ihe  facts,  will  it  be  necessary  to  consider  whether  they  are 
of  a  character  to  be  permissible  against  the  cause  of  action 
set  forth  in  the  complaint.  The  first  of  these  counterclaims 
is  predicated  upon  the  theory  of  a  fraudulent  sale  of  the  land 
in  question  to  Seymour  N.  Hatch,  one  of  the  administrators, 
in  the  course  of  which  the  administrators'  deed  to  Stonall 
and  the  deed  from  Stonall  to  Mrs.  Hatch  were  merely  color- 
able transactions  and  steps  in  such  scheme.  The  court,  in  a 
so-called  conclusion  of  law,  has  wholly  negatived  the  exist- 
ence of  any  fraud ;  but,  whether  or  not  we  treat  that  as  equiv- 
alent to  a  finding  of  fact,  an  examination  of  the  record  dis- 
closes nothing  to  support  the  charge.  The  only  thing  urged 
by  the  appellants  which  tends  in  that  direction  is  the  asserted 
fact  that  Hatch  took  these  lands  into  his  possession  immedi- 
ately upon  the  death  of  Munden  and  has  retained  such  pos- 
session ever  since.  This,  if  true,  would  doubtless  be  a  cir- 
cumstance having  some  tendency  to  prove  the  existence  of  the 
scheme  asserted;  but,  as  we  have  already  said,  no  such  fact 
appears.  The  clear  preponderance  of  evidence  is  in  accord 
with  the  findings  that  possession  first  passed  from  the  family 
of  the  deceased,  Munden,  to  Stonall,  after  the  attempted  con- 
veyance to  him,  and  that  Hatch  never  had  possession  except 
first  as  a  tenant  of  Stonall,  and  later  as  a  representative  of 
his  wife,  under  her  purchase. 
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The  second  counterclaim  is  predicated  upon  the  theory 
that  the  two  administratorg,  with  money  of  the  estate,  pur- 
chased the  dower  right  of  the  widow  of  Munden,  and  that 
Hatch's  asserted  possession  of  the  premises  constitutes  an 
enjoyment  of  that  right,  at  least  up  to  the  time  of  her  death, 
in  1893,  for  which  he  should  account,  as  administrator,  to 
the  heirs  of  Munden.  The  court  by  the  findings  negatives 
the  facts  at  the  basis  of  this  contention,  for  he  finds  that  the 
(juitclaim  deed  from  Mrs.  Munden,  and  the  payment  of  the 
$50  out  of  the  estate  to  her,  were  merely  the  method  adopted 
under  the  law  as  it  existed  at  that  time  for  securing  a  relin- 
quishment of  her  dower  right  to  the  purchaser,  and  that  the 
administrators'  deed  to  Stonall  was  understood  and  intended 
by  all  parties  to  be  a  conveyance  of  the  whole  title,  so  that 
Stonall  paid  into  the  estate  the  price  for  sudi  dower  interest. 
We  agree  with  the  court  below  that  the  facts  support  this  in- 
ference, and  therefore  need  not  go  over  them  in  detail  Fur- 
ther in  negation  of  the  appellants'  contention  upon  this 
counterclaim  is  the  fact,  already  twice  stated,  that  the  ad- 
ministrators, as  such,  never  did  take  into  their  possession  the 
real  estate  or  any  part  thereof,  and  have  never  received  or 
enjoyed  any  profits  from  the  alleged  transfer  of  the  dower 
interest^  other  than  those  which  they  received  in  the  pur- 
chase price  for  the  land,  and  for  which  they  made  due  ac- 
counting as  administrators. 

We  find  nothing  in  the  record  to  avert  the  conclusions 
reached  by  the  trial  court,  nor  to  impugn  the  judgment  ren- 
dered. 

By  the  Court. — Judgment  affirmed. 
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Mebton^  Administrator,  Respondent,  vs.  O^Bbibn  and  an- 
other, imp.,  Appellants. 

March  ex— April  17,  1903. 

TruMtt  and  tru9tee$:  Limitation  of  actions:  Devise  of  land  subject  to 

legacy. 

1.  A  trust  is  not  exempt  from  the  operation  of  the  statutes  of 

limitations  unless  it  is  an  express  trust  and  a  technical  and 
continuing  one,  cognizable  only  in  a  court  of  equity. 

2.  A  mere  devisee  of  land»  subject  to  the  payment  of  a  legacy 

charged  as  a  Hen  thereon,  was  not  a  trustee  of  an  express  trust, 
under  subd.  5,  sec.  11.  ch.  84,  R.  S.  1858  (sec.  2081,  R.  S.  1878) ; 
and  an  action  by  the  legatee  to  enforce  the  lien  may  be  barred 
by  the  statute  of  limitations.  Williams  v.  Williams,  82  Wis. 
898,  so  far  as  it  holds  to  the  contrary,  overruled. 

Appbai,  from  an  order  of  the  circuit  court  for  Ozaukee 
county :  James  J.  Dick,  Circuit  Judge.    Reversed. 

This  is  an  action  in  equity  to  enforce  an  alleged  lien  upon 
certain  real  property.  The  complaint  alleges  that  the  plaint- 
iff is  the  duly  appointed  and  qualified  administrator  of  the 
estate  of  one  Ellen  Landers  (bom  O'Brien),  who  died  July 
11,  1880,  intestate,  leaving  issue,  and  that  letters  of  admin- 
istration were  duly  issued  to  him,  as  such  administrator, 
June  21, 1902,  and  that  on  the  same  day  he  was  duly  author- 
ized by  order  of  the  proper  county  court  to  bring  this  action ; 
that  said  Ellen  Landers  was  a  daughter  of  one  Thomas 
O'Brien,  who  died  December  12,  1876,  having  previously 
made  his  will,  whidi  was  duly  admitted  to  probate  by  the 
proper  county  court  February  5,  1877,  the  terms  thereof 
being  as  follows : 

"First.  After  the  payment  of  my  just  debts  and  funeral 
expenses,  I  give,  devise  and  bequeath  to  my  daughter  AUie 
Tracy,  wife  of  John  M.  Tracy,  the  sum  of  four  hundred  dol- 
lars. 

"Second.  I  give,  devise  and  bequeath  to  my  daughter 
Mary  O'Brien,  the  sum  of  six  hundred  dollars. 
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''Third.  I  give,  devise  and  bequeath  to  my  daughter  Ellen 
O'Brien,  the  sum  of  five  hundred  dollars. 

"Fourth.  I  give,  devise  and  bequeath  to  my  son,  James 
O'Brien,  all  my  real  and  personal  estate,  the  real  estate  lying 
in  section  33,  town  10  N.  of  range  21  and  being  about  83 
acres,  subject,  however,  to  the  payments  mentioned  in  para- 
graphs first,  second  and  third,  and  also  subject  to  the  full 
diare  due  to  my  wife  Ellen  O'Brien,  for  her  use  during  her 
natural  lifetime.  The  support  of  my  beloved  wife,  Ellen 
O'Brien,  during  her  lifetime  and  the  three  payments  men- 
tioned above  of  fifteen  hundred  dollars  shall  be  a  lien  on  the 
real  and  personal  estate  hereby  bequeathed  to  my  son  James 
O'Brien. 

"Fourthly.  I  hereby  nominate  and  appoint  my  wife  Ellen 
O'Brien  the  executrix  of  this  my  last  will  and  testament,  and 
do  hereby  revoke  any  former  will  by  me  made,  and  I  hereby 
authorize  and  empower  her,  to  compound,  compromise  and 
settle  any  claim  or  demand  which  may  be  against  or  in  favor 
of  my  said  estate." 

The  complaint  then  alleges  that  the  legacy  of  $500  given 
by  the  terms  of  said  will  to  Ellen  O'Brien,  the  plaintiff's  in- 
testate, has  never  been  paid,  but  that  the  same  is  a  valid  lien 
on  said  land;  that  ever  since  the  death  of  said  Thomas 
O'Brien  the  defendant  James  O'Brien  has  been  in  possession 
of  the  lands  named  in  said  will,  and  has  held  and  claimed  the 
same  by  virtue  of  the  terms  of  said  will.  Judgment  is  de- 
manded that  said  legacy  of  $500,  with  interest,  be  declared 
a  lien  on  the  said  devised  lands,  and  that  the  same  be  sold 
to  satisfy  said  lien  and  costs. 

The  defendants  James  O'Brien  and  Ha/nnah  O'Brien  de- 
murred to  this  complaint  on  the  ground  that  the  action  was 
barred  by  the  provisions  of  certain  sections  of  the  statute  of 
limitations,  to  wit,  subd.  4,  sec.  4221,  subd.  3,  sec  4222,  and 
sees.  4234,  4251,  R.  S.  1878.  Said  demurrer  was  overruled 
by  the  circuit  court,  and  the  defendants  James  O'Brien  and 
Uamwh  0*Br%en  appeal. 
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For  the  appellants  there  was  a  brief  by  Timlifij  Olicksma/n 
£  Conway,  and  oral  argument  by  Nathan  Olicksman, 

For  the  respondent  there  was  a  brief  by  Ryan,  Merton  & 
Newbury,  and  oral  argument  by  T.  E.  Ryan. 

WiNSLOW,  J.  The  essential  facts  appearing  from  the  com- 
plaint are,  in  brief,  that  the  defendant  James  O'Brien  in 
February,  1877,  and  more  than  twenty  years  before  the  com- 
mencement of  this  action,  went  into  possession  of  certain 
lands  which  had  been  devised  to  him  by  his  father,  subject 
to  the  payment  of  certain  cash  legacies  which  were  specific- 
ally made  a  lien  thereon  by  the  will,  and  that  he  has  ever 
since  remained  in  possession  thereof,  claiming  ownership 
under  said  will ;  that  one  of  said  cash  legacies  was  in  favor 
of  the  plaintiff's  intestate,  and  has  never  been  paid ;  and  that 
this  action  is  brought  to  enforce  the  lien  upon  said  lands  cre- 
ated by  the  will.  The  sole  question  presented  is  whether  the 
action  is  barred  by  the  statute  of  limitations,  and  the  re- 
spondent's contention  is  that  the  statute  has  never  commenced 
to  run,  because  the  appellant  James  O'Brien  has  held  the 
land  as  a  trustee  of  an  express  trust,  which  has  never  been 
denied  or  repudiated.  In  support  of  this  contention  the  re- 
spondent relies  upon  the  cases  of  Powers  v.  Powers,  28  Wis. 
659,  Severin  v.  Rueckerick,  62  Wis.  1,  21  K  W.  789,  and 
Wier  V.  Simmons,  56  Wis.  637,  13  N.  W.  873,  holding,  in 
effect,  that  where  one  holds  land  subject  to  a  charge  thereon 
in  favor  of  another,  created  by  will  or  deed,  he  holds  it  in 
trust  to  the  extent  of  such  charge;  and  upon  the  cases  of 
Sheldon  v.  Sheldon,  3  Wis.  699 ;  Howell  v.  Howell,  15  Wis. 
65 ;  Spear  v.  Evans,  51  Wis.  42,  8  N.  W.  20 ;  Bostwi<:lc  v. 
Estate  of  Dickson,  65  Wis.  593,  26  N.  W.  549 ;  Fawcett  r. 
Fawcett,  85  Wis.  332,  55  N.  W.  405,  and  Williams  v,  WUl- 
iams,  82  Wis.  398,  52  N.  W.  429,  holding,  in  effect,  that  the 
statute  of  limitations  has  no  application  to  the  case  of  an  ex- 


440  SDTREME  COURT  OF  WISCONSIN.      [Apr. 

Merton  v.  O'Brien,  117  Wi&  487. 

press  or  acknowledged  trust  until  there  has  heen  a  denial  or 
repudiation  of  the  trust.  It  is  frequently  said  in  the  author- 
ities that  in  case  of  an  express  trusty  as  between  trustee  and 
cestui  que  trust,  the  statute  of  limitations  does  not  apply. 
This  language  is  not  accurate,  and  may  be  very  misleading. 
This  court  has  had  occasion  very  recently  to  carefully  ex- 
amine this  question.  Boyd  v.  Mut.  F.  Asso,  116  Wis.  155, 
90  N.  W.  1086,  94  N.  W.  171.  In  that  case  the  supposed 
express  trust  which  was  claimed  to  prevent  the  running  of 
the  statute  of  limitations  concerned  personal  property  aloneu 
The  trust  relationship  there  claimed  was  that  existing  be- 
tween officers  of  a  corporation  and  its  stockholders  in  the 
handling  of  the  corporate  property.  This  court  then  adopted 
Chancellor  Kent's  view,  as  given  in  Kane  v.  Bloodgood,  7 
Johns.  Ch.  90,  to  the  effect  that  it  cannot  be  held  that  all  ex- 
press or  direct  trusts  are  relieved  from  the  operation  of  the 
statute,  but  only  those  express  trusts  which  may  be  called 
"technical  and  continuing  trusts,  which  are  not  cognizable  at 
law,  but  fall  within  the  proper,  peculiar,  and  exclusive  juris- 
diction of  this  court" — i.  e.,  ,the  court  of  chancery.  Again, 
in  the  later  case  of  Buttles  v,  De  Baun,  116  Wis.  323,  93 
N.  W.  6,  which  was  also  a  case  of  an  alleged  trust  in  personal 
property,  it  was  said : 

"All  trusts  arising  otherwise  than  by  contract  inter  partes, 
trusts  created  by  operation  of  law,  whether  implied,  result- 
ing, or  constnictive,  and  all  trusts  founded  in  contract  having 
some  of  the  elements  of  express  trusts  and  properly  referred 
to  as  such,  though  not  belonging  to  that  species  of  express 
triii^ts  cognizable  only  in  a  court  of  equity,  are  subject  to  stat- 
ute? of  limitation." 

It  must  therefore  be  considered  as  settled  in  this  state  that 
a  trust  which  is  to  be  held  exempt  from  the  operation  of  the 
statute  must  be  (1)  an  express  trust  and  (2)  a  technical  and 
continuing  trust,  cognizable  only  in  a  court  of  equity;  and 
the  question  is  whether  such  a  trust  is  disclosed  in  the  com- 
plaint before  us. 
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The  trust  claimed  is  a  trust  in  real  estate.  Our  statute, 
as  it  existed  when  the  will  took  efTect  (sec.  11^  ch.  84^  R.  S. 
1858;  sec.  2081,  R.  S.  1878),  limited  express  trusts  in  real 
estate  to  certain  purpoces,  viz. : 

"(1)  To  sell  lands  for  the  benefit  of  creditors;  (2)  to  sell, 
mortgage  or  lease  lands  for  the  benefit  of  legatees,  or  for 
the  purpose  of  satisfying  any  charge  thereon;  (3)  to  receive 
the  rents  and  profits  of  lands  and  apply  them  to  the  use  of 
any  person  during  the  life  of  such  person  or  for  any  shorter 
term,  subject  to  the  rules  prescribed  in  the  last  preceding 
chapter;  (4)  to  receive  the  rents  and  profits  of  lands  and  to 
accumulate  the  same  for  the  benefit  of  any  married  woman, 
or  for  any  of  the  purposes  and  within  the  limits  prescribed 
in  the  preceding  chapter;  (5)  for  the  beneficial  interests  of 
any  person  or  persons,  when  such  trust  is  fully  expressed  and 
clearly  defined  upon  the  face  of  the  instrument  creating  it, 
subject  to  the  limitations  as  to  time  prescribed  in  this  title." 

A  slight  addition  made  to  the  fifth  subdivision  in  the  re- 
vision of  1878  is  immaterial  here.  There  are  only  two  of  the 
above  subdivisions  under  which  it  can  be  claimed  for  a  mo- 
ment that  the  present  case  falls,  namely,  the  second  and  fifth. 
The  second  must  be  at  once  rejected,  because  the  will  does 
not  direct  the  legatee  to  sell,  mortgage,  or  lease  the  lands. 
Therefore  there  can  be  no  trust  for  that  purpose.  But  the 
claim  is  seriously  made  that  it  may  be  a  trust  for  the  bene- 
ficial interest  of  the  legatee,  fully  expressed  and  clearly  de- 
fined under  the  fifth  subdivision.  If  this  claim  is  to  be  sus- 
tained, certainly  we  shall  have  to  materially  enlarge  our 
conceptions  of  express  trusts  in  real  property.  It  is  to  be  re- 
membered that  the  defendant  James  O'Brien  was  never  the 
executor  of  his  father's  will,  as  the  defendant  was  in  the  case 
of  Powers  v.  Powers,  28  Wis.  659,  and  hence  that  the  trust 
relationship  existing  between  executor  and  legatee  never 
arose.  He  was  simply  a  devisee  of  real  estate,  upon  which 
was  imposed  a  money  charge  or  lien  in  favor  of  a  third  per- 
son. He  was  not  required  by  the  will  either  to  sell  the  real 
estate  and  pay  the  charge  out  of  the  prooeedsj  or  to  use  it  in 
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any  particular  manner  for  the  benefit  of  the  legatee,  or  to 
use  it  in  any  manner  if  he  did  not  choose  to.  It  was  his  own 
property,  subject  simply  to  the  payment  of  the  charge.  By 
accepting  the  devise,  and  taking  possession  thereof  under  the 
devise,  he  doubtless  became  i:)ersonally  liable  to  pay  the 
charge  thereon  when  it  became  payable  by  law.  Evans  v. 
Foster,  80  Wis.  509,  50  N.  W.  410.  His  situation,  then, 
was  that  he  owned  real  property,  subject  to  a  lien  thereon, 
which  he  had  agreed  to  pay,  and  which  might  be  foreclosed 
and  enforced  at  any  time  after  it  fell  due,  which,  under  any 
theory  of  the  facts  stated,  was  more  than  twenty  years  before 
the  commencement  of  this  action.  Sec  3850,  R.  S.  1878.  If, 
under  these  circumstances,  he  is  to  be  held  the  trustee  of  an 
express  trust,  under  the  terms  of  subd.  6  of  the  section  quoted, 
then  it  is  difficult  to  see  why  every  mortgagor  of  lands  is  not 
also  the  trustee  of  an  express  trust,  under  said  subdivision,  or 
why  every  owner  of  lands  which  are  subject  to  a  lien,  whether 
for  purchase  money  or  building  materials  or  unpaid  taxes,  is 
not  such  trustee.  This  conclusion  seems  unavoidable  if  the 
premise  be  granted,  and  it  becomes,  perhaps,  the  strongest 
argument  against  the  correctness  of  the  premise.  It  is  not 
meant  that,  in  case  a  man  owns  and  occupies  property  sub- 
ject to  a  mortgage  or  charge,  there  may  not  be  some  char- 
acteristics which  may  properly  be  called  "trust  character- 
istics" in  his  holding.  His  holding  is  fiduciary,  to  the  extent 
that  he  may  not  destroy  the  property  or  commit  waste  to  the 
prejudice  of  the  mortgagee  or  owner  of  the  charge;  and  so 
he  may  properly  enough  be  called  a  trustee,  in  a  general 
sense,  as  that  term  is  frequently  used  to  cover  fiduciary  re- 
lations of  many  kinds  which  do  not  rise  to  the  dignity  of  ex- 
press trusts. 

The  case  of  Bostwick  v.  Estate  of  Dickson,  66  Wis.  693, 
26  N.  W.  649,  was  much  relied  upon  by  the  respondent,  but 
this  was  a  case  of  express  trust  created  by  contract  in  lands 
imder  the  fifth  subdivision  aforesaid,  and  hence  can  have  no 
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bearing  here.  In  the  case  of  Severin  v.  Rueckerick,  62  Wis. 
1,  21  N.  W.  789,  the  simple  question  was  whether  a  volun- 
tary conveyance  made  by  a  father  to  his  son,  conditioned  for 
the  support  of  the  father  and  mother  during  their  lives  out 
of  the  crops,  and  for  the  payment  of  certain  sums  to  other 
children  after  the  death  of  the  parents,  was  a  conveyance  in 
trust  for  the  grantor's  own  use,  and  hence  void  as  to  credit- 
ors, under  the  provisions  of  sec  2306,  R.  S.  1878 ;  and  it  was 
held  that  it  was  such  a  conveyance.  There  was  no  question 
litigated  or  determined  in  that  case  as  to  the  character  of  the 
trust,  or  afl  to  the  operation  of  the  statute  of  limitations 
thereon.  In  Powers  v.  Powers,  28  Wis.  669,  the  defendant 
was  the  executor  of  his  father's  will,  by  the  terms  of  which 
he  was  given  certain  lands,  subject  to  the  payment  of  a  charge 
thereon  to  his  brother,  the  plaintiff ;  and  action  was  brought 
in  equity  to  enforce  such  charge.  The  question  presented 
was  whether  the  circuit  court  had  jurisdiction  of  the  action, 
and  it  was  held  that  it  had,  because  the  defendant  held  the 
land  devised  to  him  in  trust  for  the  plaintiff,  to  the  extent  of 
the  charge  thereon*  The  question  whether  the  trust  was  an 
express  trust,  within  the  terms  of  the  section  hereinbefore 
quoted,  was  not  presented  or  decided  in  the  case ;  nor  was  the 
question  of  the  operation  of  the  statute  of  limitations  in- 
volved. Moreover,  the  defendant  did  in  fact  occupy  the  po- 
sition of  a  trustee  toward  the  plaintiff,  by  reason  of  the  fact 
that  he  was  executor  of  the  will. 

It  is  not  to  be  denied,  however,  that  the  language  of  the 
opinion  in  Williams  v.  Williams,  82  Wis.  393,  52  N.  W. 
429,  is  substantially  in  accord  with  the  respondent's  conten- 
tion in  this  case,  and  at  variance  with  the  conclusion  we  have 
here  reached.  The  case  was  one  of  partition  between  two 
brothers  to  whom  lands  had  been  devised  jointly,  subject  to 
a  legacy  in  favor  of  another  brother,  and  subject,  also,  to  the 
life  estate  of  the  widow  in  said  lands.  The  widow  was  ex- 
ecutrix of  the  will,  and  went  into  possession  of  the  land  there- 
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under,  and  so  remained  from  December,  1860,  until  her 
death,  in  December,  1884;  and  the  defendant  in  the  parti- 
tion suit  was  made  administrator  of  the  estate  in  June,  1886. 
The  partition  action  was  commenced  at  some  time  prior  to 
January,  1890,  at  which  time  the  brother  to  whom  the  leg- 
acy was  given- was  allowed  to  intervene  for  the  purpose  of 
enforcing  a  charge  upon  the  lands  to  pay  his  legacy,  which  he 
claimed  never  had  been  paid.  The  original  parties  to  the 
partition  suit  answered  his  petition,  claiming  that  the  legacy 
had  been  ^aid  by  their  mother,  and  this  issue  was  tried  by  a 
jury.  Upon  the  trial  the  jury  were  instructed  on  the  sub- 
ject of  the  alleged  payment  that  they  might  consider  the  pre- 
sumption of  law  that  after  the  lapse  of  twenty  years  the  claim 
had  been  paid,  and  this  was  held  erroneous,  because,  being  a 
case  of  trust,  neither  the  statute  of  limitations  nor  presump- 
tion of  payment  from  lapse  of  time  would  apply.  The  facts 
stated  in  that  case  were  markedly  diflPerent  from  the  facts 
before  us  now.  The  widow  in  that  case,  who  was  the  ex- 
ecutrix, and  hence  a  trustee  for  the  legatee,  had  possession 
of  the  land  as  life  tenant  up  to  December,  1884;  and  it  ap- 
pears that  the  estate  was  then  unsettled  and  that  one  of  the 
remaindermen  became  administrator  in  her  place.  Thus  it 
might,  perhaps,  be  said  with  truth  that  the  property  was  in 
the  hands  of  trustees  of  express  trusts  up  to  within  a  short 
time  before  the  intervention  took  place,  and  hence  that  upon 
this  ground  the  decision  in  that  case  was  right  It  must  be 
admitted,  however,  that  the  decision  was  put  squarely  upon 
grounds  which  would  sustain  the  ruling  in  the  present  case. 
In  view  of  our  recent  rulings  on  the  subject  of  the  applica- 
tion of  the  statute  of  limitations  in  eases  of  trust  as  contained 
in  Boyd  v.  Mut.  F.  Asso.  116  Wis.  156,  90  N.  W.  1086,  94 
N.  W.  171,  and  Buttles  v.  De  Banin,  116  Wis.  323,  93  K  W. 
6,  which  rulings  were  made  after  mature  consideration  of  the 
subject,  we  do  not  feel  that  we  can  follow  the  reasoning  of 
the  Williams  Case;  and  so  far  as  it  indicates  that  a  mere 
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devisee  of  land,  subject  to  the  payment  of  a  legacy  charged 
theieoB,  is  a  trustee  for  the  legatee,  of  such  a  nature  that  the 
statute  of  limitations  will  not  run  in  his  favor,  it  must  be  con- 
sidered as  overruled. 

By  the  Court.' — Order  reversed,  and  action  remanded  with 
directions  to  sustain  the  demurrer  to  the  complaint 

Cassobat,  C.  J.,  dissents. 


In  be  Gates. 

March  tl— April  17,  1909. 

Supreme  court:  Supervisory  power:  ProhiMtion. 

A  writ  of  prohibition  will  not  be  issued  by  this  court  to  prevent 
a  circuit  court  from  entering  an  order  or  Judgment  within  its 
jurisdiction  and  reviewable  on  appeal. 

Application  for  a  writ  of  prohibiticm.    Denied. 

The  petition  makes  to  appear  that  in  a  suit  upon  two 
promissory  notes  of  $5,000  each,  brought  by  Brown  &  Eiley 
against  the  applicant,  a  special  verdict  was  rendered  in  the 
superior  court  of  Milwaukee  county,  finding  that  the  notes 
were  executed  and  delivered  as  security  merely  for  the  pay- 
ment by  the  defendant  to  the  plaintiffs  of  whatever  sum  he 
might  realize  upon  his  one-sixth  interest  in  a  certain  pur- 
chase of  lands,  up  to  the  amount  of  the  notes.  Various  mo- 
tions were  made  by  the  plaintiffs  to  change  the  verdict  and 
by  the  defendant  to  set  it  aside,  all  of  which  were  denied, 
whereupon  motion  was  made  by  the  defendant  for  judgment 
abating  the  action,  and  by  plaintiffs  for  judgment  for  the 
amount  of  the  notes.  The  courts  after  hearing  the  various 
parties  and  examining  drafts  of  orders  indicating  the  form 
of  judgment  claimed  by  the  various  parties,  announced  that 
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he  would  sign  an  order  directing  the  entry  of  judgment  in 
favor  of  the  plaintiffs  for  the  amount  of  the  notes  and  inter- 
est, containing  provision  to  the  effect  that  all  moneys  col- 
lected thereon  shall  be  received  and  held  by  the  plaintiffs  as 
security  for  indebtedness  f^om  the  defendant  for  such  sum 
as  he  shall  ultimately  realize  on  the  one-sixth  interest  in  said 
lands.  The  applicant  sets  out  certain  elements  of  hardship 
resulting  to  him  in  the  interval  necessary  to  review  upon  ap- 
peal any  judgment  in  pursuance  of  said  order,  and  prays 
writ  of  prohibition  against  the  signing  of  said  order  or  entry 
of  judgment  in  accord  therewith. 
Rublee  A.  Cole,  for  the  petitioner. 

Pee  Cueiam.  The  order  and  judgment,  which,  according 
to  the  petition,  the  superior  court  intends  to  make,  are  en- 
tirely within  its  jurisdiction.  If  erroneous,  they  will  be 
promptly  reviewable  on  appeal  from  the  judgment.  Hence 
no  justification  appears  for  the  exercise  of  the  superintend- 
ing and  supervisory  power  of  this  court  State  ex  reL  MU- 
waukee  v.  Inidwig,  106  Wis.  226,  82  N.  W.  168. 

Application  denied. 


Citizens  Bank  op  Clinton,  Respondent^  vs.  Jones  and 
wife,  Appellants. 

'  March  23— April  17,  1903. 

Mortgages:  Execution:  Husband  and  wife:  Banks  and  hanking:  Mort- 
gage given  after  termination  of  mortgagee's  corporate  exist- 
ence: Validity:  Estoppel. 

1.  In  an  action  against  husband  and  wife  to  foreclose  a  mortgage, 
although  their  own  testimony  tended  to  show  that  she  was  In- 
duced by  his  fraudulent  representations  to  sign  the  instrument 
in  blank  and  that  afterwards,  without  her  knowledge  or  con- 
sent and  in  her  absence,  ft  was  filled  up,  signed  by  witneBses, 
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and  its  acknowledgment  certified  by  a  notary,  the  testimony 
of  the  subscribing  witnesses,  one  of  whom  was  the  notary,  is 
held  to  sustain  a  finding  that  the  mortgage  was  duly  executed 
and  acknowledged  by  both  husband  and  wife  and  that  there 
was  no  fraud. 

2.  By  the  execution  and  delivery  of  a  mortgage  to  a  mortgagee 

known  and  acting  as  a  banking  corporation,  the  mortgagors  are 
estopped  to  deny  the  corporate  existence  of  such  mortgagee  at 
the  time  of  such  execution. 

3.  The  fact  that,  prior  to  the  glYing  of  a  mortgage,  the  term  of  ex- 

istence of  the  mortgagee  as  a  banking  corporation  had  expired 
by  limitation  and  the  three  years  allowed  by  sec.  1764,  Stats. 
1898,  for  closing  up  its  business  had  also  expired,  did  not  render 
the  mortgage  void  so  as  to  prevent  its  foreclosure  by  a  duly 
organized  bank  to  which  the  assets  of  the  mortgagee  were 
transferred — there  being  no  statute  declaring  such  contracts 
void  or  imposing  a  penalty  upon  a  corporation  so  doing  busi- 
ness after  expiration  of  its  term. 


Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county:  B.  F.  Dunwiddie,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  foreclose  a  mortgage  alleged  to  have 
been  executed  by  the  defendants  William  and  Eosa  B.  Jones 
February  17,  1896,  to  secure  a  note  executed  by  William 
Jones  of  the  same  date.  Mrs.  Jones  separately  answered  to 
the  effect  that  she  was  the  wife  of  William  Jones;  that  they 
were  living  upon  the  mortgaged  premises  as  their  homestead ; 
that  she  had  no  interest  therein  except  the  inchoate  right 
of  dower  and  homestead;  and  she  denies  that  she  ever  ac- 
knowledged the  execution  of  the  mortgage,  or  signed  the  same 
in  the  presence  of  witnesses,  or  delivered  the  same  as  a  mort- 
gage or  at  all,  or  that  she  ever  had  any  knowledge  of  the  exe- 
cution thereof  until  the  commencement  of  this  action.  She 
alleges  that  about  the  time  of  tlie  date  of  the  mortgage  she 
signed  a  blank  form  of  mortgage  at  the  request  of  her  hus- 
band, and  relying  upon  his  false  and  fraudulent  representa- 
tions ;  that  the  payee  of  the  note  and  mortgage,  known  as  the 
"Citizens  Bank  of  Clinton,"  had  no  existence  at  the  time  of 
any  kind  or  for  any  purpose  whatever;  that  its  charter  ex- 
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pired  in  1887,  but  that  it  continued  to  do  business  in  the  same 
name  without  any  charter  down  to  April  1,  1898,  when  it 
was  reincorporated.  The  separate  answer  of  the  defendant 
William  Jones  raises  substantially  the  same  questions. 

At  the  close  of  the  trial  the  court  found  as  matters  of  fact, 
in  effect,  that  July  16,  1882,  four  pei*sons  therein  named  and 
ten  others  organized  the  Citizens  Bank  of  Clinton  with  a 
capital  stock  of  $25,000,  being  250  shares  of  $100  each,  and 
obtained  a  certificate  of  such  incorporation  pursuant  to 
subsec.  19,  sec.  2024,  ch.  94,  of  the  Revised  Statutes  of  this 
state;  that  it  was  specified  therein  that  such  association 
would  commence  July  16,  1882,  and  terminate  July  16, 
1887 ;  that  such  certificate  was  duly  filed  for  record  and  duly 
recorded  in  the  register's  office  July  IS,  1882 ;  that  said  as- 
sociation at  once  began  a  banking  business  at  Clinton,  and 
continued  the  same  to  April  1,  1898 ;  that  all  the  assets  and 
stock  of  the  association,  including  the  note  and  mortgage  in 
question,  were  owned  by  Archibald  Woodard,  A.  Woodard, 
Jr.,  George  L.  Woodard,  K.  B.  Duxstad,  and  O.  R.  Tiller- 
son's  estate  and  Christee  Tillerson,  administratrix,  April  1, 
1898;  that  on  that  day  they  organized  the  plaintiff  corpora- 
tion, and  obtained  a  certificate  of  incorporation  for  the  pur- 
pose of  doing  business  as  a  bank  under  the  statutes  of  this 
state,  with  a  capital  stock  of  $25,000,  being  250  shares  of 
$100  each,  specifying  the  name,  residence,  and  share  of  each 
stockholder,  and  specified  therein  that  such  corporation 
should  coiamence  April  1,  1898,  and  terminate  April  1, 
1908;  that  the  certificate  was  duly  filed  for  record  and  re- 
corded April  14,  1898,  in  the  register's  office;  that  the  assets 
of  the  old  association  belonging  to  the  persons  named,  includ- 
ing the  note  and  mortgage  in  question,  were  in  the  bank 
building  where  the  old  association  had  so  carried  on  its  busi- 
ness at  Clinton,  and  in  the  possession  and  under  the  control 
of  the  persons  named;  that  upon  the  incorporation  of  the 
plaintiff,  and  with  the  knowledge  and  consent  of  the  incor- 
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porators,  the  plaintiff  took  possession  of  the  assets  of  the  old 
association,  including  the  note  and  mortgage,  and  took  up 
and  continued  the  banking  business  at  the  same  place  and 
imder  the  same  name,  and  used  the  same  books,  seal,  sign, 
and  offices  as  the  old  association,  without  taking  any  written 
trfinsfer  from  the  old  association,  and  the  plaintiff  has  con- 
tinued such  business  ever  since,  and  brings  this  action  as 
plaintiff ;  that  the  note  and  mortgage  passed  into  the  posses- 
sion and  ownership  of  the  plaintiff  April  1,  1898,  and  now 
belongs  to  the  plaintiff,  and  did  at  the  time  of  the  commence- 
ment of  this  action;  that  the  appellant  William  Jones  was 
and  is  an  attorney  at  law,  and  was  a  stockholder  and  cashier 
of  the  old  association  and  the  aggregation  known  as  the  Citi- 
zens Bank  of  Clinton  from  1886  to  December  1,  1896,  and 
during  that  time  had  the  main  charge  and  management  of  the 
business  affairs  of  the  association;  that  December  31,  1891, 
he  purchased  the  mortgaged  premises  in  question  for 
$2,633.70,  of  which  sum  he  borrowed  from  the  association 
$1,961.78;  that  in  1892  he  was  married  to  the  defendant 
Rosa  B. ;  that  June  30,  1894,  his  indebtedness  to  the  associa- 
tion reached  the  sum  of  $4,409.37;  that  he  then  gave  a  note 
to  the  association  for  $3,100,  payable  in  one  year,  no  part  of 
which  has  ever  been  paid,  except  by  renewal  notes ;  that  he 
and  his  wife  continued  to  reside  upon  the  premises  as  their 
homestead;  that  February  17,  1896,  William  Jones  executed 
the  .note  in  suit  for  $2,500,  and  indorsed  the  same  on  the 
back  as  "Citizens  Bank  of  Clinton,  Wisconsin,  by  William 
Jones,  Cashier;"  that  at  the  same  time  he  and  his  wife,  Rosa 
B.  Jones,  "executed  the  mortgage  described  in  said  com- 
plaint; that  said  mortgage,  after  its  execution"  by  them, 
^'was  duly  acknowledged  by  them,  and  such  acknowledgment 
duly  certified  to,  and  their  signatures  thereto  duly  witnessed, 
80  as  to  entitle  said  mortgage  to  record,  and  the  same  was  re- 
corded as  set  forth  in  said  complaint,"  and  was  duly  deliv- 
ered ;  that  there  is  no  warrant  for  "finding  that  tiie  said  Rosa 
Vol.  117—29 
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B.  Jones  was  fraudulently  induced  to  execute  said  mortgage, 
or  that  she  did  not  know  that  she  was  executing  a  mortgage 
on  said  homestead ;"  that  the  mortgaged  premises  are  insuffi- 
cient security;  that  William  Jones  is  insolvent;  that  A. 
Woodard  is  personally  responsible  for  any  deficiency  by  rea- 
son of  his  guaranties  of  the  payment  of  the  note  and  mort- 
gage ;  that  there  is  due  the  plaintiff  on  the  note  and  mortgage 
$2,500,  with  interest  from  February  17, 1896,  at  six  per  cent, 
per  annum. 

As  conclusions  of  law  the  court  found,  in  effect,  that  the 
evidence  is  insufficient  to  sustain  any  of  the  defenses  pleaded 
ill  the  answer  of  either  defendant ;  that  the  Citizens  Bank  of 
Clinton,  organized  July  15,  1882,  was,  as  to  the  appellants, 
a  de  facto  corporation  from  and  after  July  15,  1887;  that 
they  are  estopped  from  questioning  the  de  facto  existence  of 
the  association ;  that  the  plaintiff  is  entitled  to  judgment  for 
the  foreclosure  of  the  mortgage  and  the  sale  of  the  premises 
described  for  the  payment  of  the  amount  due  and  unpaid  ou 
the  note  and  mortgage;  and  ordered  judgment  accordingly. 
From  the  judgment  so  entered  the  defendants  William  and 
li'osa  B.  Jones  appeal. 

For  the  appellants  there  was  a  brief  by  Sm^ith  &  Pierce 
and  John  Cunningham,  and  oral, argument  by  William  Smith 
and  Mr.  Cunningham, 

John  M.  Whitehead  and  A.  E.  Matheson,  for  the  respond- 
ent 

Cassoday,  C.  J.  It  is  contended  that  the  mortgage  is  void 
as  to  the  homestead  on  the  ground  that  it  was  never  executed 
or  acknowledged  by  Mrs,  Jones.  The  claim  is  that  at  the  re- 
quest of  her  husband  she  was  induced  to  sign  a  blank  form  of 
mortgage  on  his  representation  that  it  was  to  be  used  for  the 
accommodation  of  the  bank  and  did  not  concern  her  in  any 
way;  and  that  subsequently,  and  without  her  knowledge  or 
consent  and  in  her  absence,  it  was  filled  up  and  signed  by  the 
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two  TTitnesses  and  certified  by  the  notary  public.  The  testi- 
mony of  Mr,  and  Mrs.  Jones  tends  to  support  such  claim. 
Mr.  Herron,  one  of  the  witnesses  to  the  mortgage,  testified  to 
the  effect  that  he  was  a  bookkeeper  in  the  bank  February  17, 
1896 ;  that  he  knew  Mr.  and  Mrs.  Jones;  that  he  recognized 
his  signature  as  one  of  the  witnesses  to  the  mortgage ;  that  he 
signed  as  such  witness  in  the  presence  of  Mrs.  Jones,  and  at 
the  same  time  that  the  other  witness,  II.  A.  Moehlenpah, 
signed.  Mr.  Moehlenpah,  who  signed  as  a  witness,  was  also 
the  notarj^  public  who  took  the  acknowledgment,  and  he  testi- 
fied to  the  effect  that  the  mortgage  handed  to  him  was  in  the 
handwriting  of  Mr.  Jones;  that  it  was  executed  by  Mr.  and 
Mrs.  Jones;  that  they  were  both  personally  known  to  him; 
that  they  acknowledged  the  same  before  him ;  that  the  mort- 
gage belonged  to  the  bank ;  that  his  recollection  was  that  he 
signed  the  mortgage  as  a  \vitness  at  the  bank ;  that  he  wrote  it 
in  the  presence  of  Mrs.  Jones,  and  that  at  the  same  time  he 
took  the  acknowledgment  of  the  mortgage ;  that  he  was  in  the 
bank,  att^ending  to  .business,  on  tlie  date  of  the  mortgage, 
February  17,  1896,  all  day,  he  was  sure.  The  certificate  of 
acknowledgment  is  in  the  usual  form.  If  it  is  true,  Mr.  and 
Mrs.  Jones  both  appeared  before  the  notary,  to  whom  they 
were  known  to  be  the  same  persons  described  in  and  who  ex- 
ecuted the  mortgage,  and  acknowledged  that  they  executed 
the  same.  •  The  official  duty  of  the  notary  required  him  to 
make  a  truthful  certificate.  lie  was  acting  under  the  sanc- 
tion of  an  oath,  and  was  liable  in  damages  for  misconduct  or 
neglect  of  duty.  «ecs.  174,  180,  Stats.  1898.  The  evidence 
is  ample  to  support  the  finding  that  Mr.  and  Mrs.  Jones  both 
executed  the  mortgage  and,  after  its  execution  by  them,  duly 
acknowledged  the  same.  Especially  is  this  so  in  view  of  the 
well-established  rule  that,  to  set  aside  a  deed  or  mortgage 
duly  witnessed  and  acknowledged,  the  evidence  must  be  clear, 
satisfactory,  and  convincing  beyond  a  reasonable  controversy. 
Larson  v.  Pederson,  115  Wis.  191,  91  N.  W.  660;  Linde  v. 
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Gudden,  109  Wis.  326-328,  85  N.  W.  323,  and  cases  there 
cited. 

2.  It  is  claimed  that  the  mortgage  is  void  because  taken 
in  a  business  prohibited  by  law.  The  certificate  of  incorpora- 
tion, issued  in  1882,  in  pursuance  of  the  statute,  stated  that 
the  association  would  terminate  July  15,  1887.  Subsec.  19, 
sec.  2024,  Stats.  1898.  The- statute  also  declared  that  "no 
person  or  association  shall  commence  or  carry  on  the  business 
aforesaid  until  such  person  or  association  shall  have  com- 
plied with  the  provisions  of  this  act"  Subsec.  21,  Id.  It 
will  be  observed  that  none  of  the  provisions  of  the  statute  de- 
clare such  contract  void,  nor  impose  a  penalty  for  doing  such 
business.     Another  provision  of  the  statute  declares  that: 

"All  corporations  whose  term  of  existence  shall  expire  by 
their  own  limitation  .  .  .  shall  nevertheless  continue 
to  be  bodies  corporate  for  three  years  thereafter  for  the  pur- 
pose of  prosecuting  and  defending  actions  and  of  enabling 
them  to  settle  and  close  up  their  business,  dispose  of  and  con- 
vey their  property  and  divide  their  capital  stock,  and  for  no 
other  purpose/"    Sec.  1764,  Stats.  1898.' 

In  support  of  the  construction  and  the  eflFect  which  it  is 
claimed  should  be  given  to  these  statutes,  counsel  cite  certain 
decisions  of  this  court  In  the  earliest  case  cited  it  was  held, 
in  effect,  that  a  foreign  insurance  company,  which  had  at- 
tempted to  do  business  in  this  state  in  violation  of  the  statute, 
which  imposed  a  penalty  for  noncompliance,  could  not  main- 
tain an  action  upon  a  contract  made  with  the  company ;  and 
this  was  put  on  the  ground  that  "a  statute  which  imposes  a 
j)enalty  for  doing  an  act,  except  as  prescribed,  amounts  to  a 
prohibition  to  do  the  act  otherwise,  and  a  contract  for  its  per- 
formance is  void."  ^tna  Ins,  Co.  v.  Harvey,  11  Wis.  394. 
See  Washhim  Mill  Co,  v.  Bartleit,  3  X.  D.  138,  54  N.  W. 
544,  545.  The  other  cases  in  this  court  cited  by  counsel  in- 
volve the  effect  of  a  prohibition  in  the  statute  coupled  with  a 
penalty.     Brower  v.  Haight,  18  Wis.  102 ;  Melchoir  v.  Mc- 
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CaHy,  31  Wis.  262 ;  Clark  v.  Lincoln  L.  Co.  59  Wis.  655, 
18  N;  W.  492.  Such  rulings  are  in  harmony  with  more  re- 
cent decisions  of  this'  court.  Land,  L.  &  L.  Co.  v.  Mctntyre, 
100  Wis.  245,  75  K  W.  964;  Ashland  L.  Co.  v.  Detroit  S. 
Co.  114  Wis.  66,  76-78,  89  K  W.  904;  Pietsch  v.'  Krause, 
116  Wis.  844,  93  K  W.  9.  In  the  case  at  bar  the  action  is 
not  brought  by  the  association  of  which  the  charter  expired 
in  1887,  but  by  the  association  which  was  incorporated  in 
1898.  Had  it  been  brought  by  the  former,  there  would  have 
been  authority  for  holding  that  the  action  could  not  be  main- 
tained, for  the  reason  that  the  corporation  had  expired  by 
limitation,  and  was  dead.  1  Thompson,  Com.  Law  Corp. 
§§  530-533.  But  there  are  adjudications  holding  that  the 
question  whether  the  charter  had  expired  by  limitation  could 
not  be  adjudicated  collaterally,  but  only  in  a  direct  proceed- 
ing by  the  state.  Id.  See,  also,  Searcy  v,  YameU,  47  Ark. 
269,  1  S.  W.  319;  Oregonian  R.  Co.  v.  Oregon  R.  &  N.  Co. 
23  Fed.  232.  This  court  held  several  years  ago  that  "one 
who  executes  a  deed  to  a  body  claiming  to  be  a  corporation 
is  estopped  from  denying  its  corporate  character  to  defeat  the 
instrument"  Whitney  v.  Robinson,  53  Wis.  309,  315,  316, 
10  If.  W.  512,  and  cases  there  cited.  See,  also,  Skinner  v. 
Richardson,  B.  &  Co.  79  Wis.  464,  468,  45  N.  W.  318 ;  Rick- 
etson  V.  Galligan,  89  Wis.  394,  399,  62  N.  W.  87 ;  Slocum  v. 
Head,  105  Wis.  431,  81  N.  W.  673 ;  Franke  v.  Mann,  106 
Wis.  li8,  81  N.  W.  1014;  Gilman  v.  Druse,  111  Wis.  400, 
87  N.  W.  557.    The  text-writer  above  cited  also  declares  that: 

"A  party  who  enters  into  a  written  contract  with  a  body 
purporting  to  be  a  corporation,  in  which  it  is  described  by  its 
corporate  name,  solemnly  admits  the  existence  of  the  corpora- 
tion for  the  purposes  of  a  suit  brought  to  enforce  the  obliga- 
tion, and  in  such  an  action  he  will  not  be  permitted  to  plead 
nul  tiel  corporation,  or  othenvise  to  deny  the  corporate  ex- 
istence of  the  plaintiff."  1  Thompson,  Com.  Law  Corp. 
§  518,  citing  a  large  number  of  cases  in  support  of  the  rule 
stated,  and  giving  illustrations  in  the  following  sections. 
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The  latest  edition  of  the  Encyclopedia  of  Law  declares 
that: 

"A  person  who  contracts  with  a  corporation,  whether  it  be 
by  a  subscription  to  its  stock,  or  by  promissory  note,  bond, 
mortgage,  or  other  form  of  contract,  is,  in  a  snit  upon  such 
contract,  estopped  to  deny  the  existence  of  the  corporation ; 
and  similarly,  where  a  body  of  persons  hold  themselves  out 
as  a  corporation  and  contract  as  such,  they  will  be  estopped 
to  deny  their  corporate  character."  7  Am.  &  Eng.  Ency.  of 
Law  (2ded.)  668. 

It  has  been  held  by  the  supreme  court  of  the  United  States 
that  "one  who  contracts  with  a  corporation  as  such  cannot 
afterwards  avoid  the  obligations  so  assumed  by  him  on  the 
ground  that  the  supposed  corporation  was  not  one  de  jure,'* 
Andes  v.  Ely,  158  U.  S.  312.  See,  also,  Booley  v.  Cheshire 
G.  Co.  15  Gray,  494 ;  Beal  v.  Bass,  86  Me.  325,  29  Atl.  1088 ; 
Scheufler  v.  Grand  Lodge,  A.  0.  U.  W.  45  Minn.  256,  47 
N.  W.  799 ;  Snider  s  Sons'  Co.  v.  Troy,  91  Ala.  224,  8  South. 
658,  24  Am.  St  Eep.  887 ;  Bank  of  Shasta  v.  Boyd,  99  Cal. 
604,  34  Pac.  337.    In  this  last  case  it  was  held  that: 

"A  mortgagor  of  property,  who  has  dealt  with  the  mort- 
gagee as  a  corporation,  and  received  from  it  the  considera- 
tion of  the  mortgage  note,  is  estopped  from  denying  its  cor- 
porate capacity  in  an  action  by  the  corporation  to  foreclose 
the  mortgage." 

In  a  recent  case  in  this  state  it  was  held  that: 

"Where  a  person  deals  with  an  association  of  individuals 
as  a  corporation,  such  dealing,  by  estoppel,  as  to  such  trans- 
action, fixes  the  status  of  the  company  to  be  what  it  waa  rep- 
resented and  recognized  to  be  therein."  Clausen  v.  Head, 
110  Wis.  405,  85  N.  W.  1028. 

Without  determining  whether  the  payee  of  the  note  and 
mortgage  was,  at  the  time  of  their  execution,  a  de  facto  cor- 
poration within  the  meaning  of  the  authorities,  yet  we  are 
constrained  to  hold  that  both  Mr.  and  Mrs.  Jones,  by  the  ex- 
ecution and  delivery  of  the  mortgage,  are  estopped  from 
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maintaining  that  what  their  counsel  call  the  aggregation 
known  as  the  "Citizens  Bank  of  Clinton"  had  no  corporate 
existence  at  the  time  the  note  and  mortgage  were  given,  Feb- 
ruary 17,  1896.  Under  some  of  the  authorities  cited  the  same 
is  true  if  we  regard  the  body  of  persons  composing  such  ag- 
gregation, and  who,  as  found  by  the  court,  owned  the  assets 
of  the  association  at  the  time,  as  simply  holding  themselves 
out  as  a  corporation,  and  contracting  as  such  in  taking  the 
note  and  mortgage  in  question.  There  can  be  no  doubt  but 
that  the  assets  of  the  association,  including  the  note  and 
mortgage,  passed  to  and  became  the  property  of  the  new  cor- 
poration, the  plaintiff  in  this  action. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed« 


Tempi^etow,  Executor,  Appellant,  vs.  Butlee,  Respondent. 

March  23^April  17,  1903. 

WUIb:  Testamentary  declaration:  Agreement  to  cancel  notes:  Con- 
sideration: Evidence. 

1.  A  writing  stating,  "This  Is  to  certify  that  the  notes  held  by  me 

against  [defendant]  shall  be  null  and  void  after  my  death  and 
noncollectlble/'  was  upon  Its  face  merely  testamentary,  and 
was  reyoked  by  a  subsequent  will  disposing  of  all  the  testator's 
personal  property. 

2.  The  question  being  whether,  as  claimed  by  defendant,  the  tes- 

tator had  agreed,  in  consideration  of  defendant's  promise  to 
pay  Interest  upon  the  notes  up  to  the  time  of  his  father's  (the 
testator's)  death  and  to  refrain  from  paying  the  principal  before 
that  time,  that  the  notes  should  become  canceled  at  death 
of  the  testator,  the  evidence  (stated  In  the  opinion)  is  held,. 
as  matter  of  law,  Insufficient  to  show  any  binding  agreement 
to  that  effect. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  James  J.  Dick,  Circuit  Judge.    Reversed. 
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Suit  upoA  two  notes  held  by  William  Butler,  plaintifFs 
testator,  in  his  lifetime — one  dated  September  5,  1895,  for 
$290,  due  in  one  year,  with  five  per  cent  interest ;  the  other 
dated  April  13,  1897,  for  $1,465,  due  in  three  years,  with 
five  per  ceiit.  interest  William  Butler  died  February  25, 
1900.  The  defense  consisted,  first,  of  an  allegation  that  these 
moneys  were  an  advancement  to  the  defendant,  a  son  of  the 
testator;  secondly,  that  on  October  13,  1898,.  in  consideration 
of  a  promise  on  the  part  of  the  defendant  to  pay  interest  until 
the  death  of  William  Butler,  he  executed  a  writing  in  the 
words  following: 

"Lisbon,  Wis.,  Oct  13,  1898. 
•  "This  is  to  certify  that  the  notes  held  by  me  against  A.  L. 
Butler  shall  be  null  and  void  after  mv  death  and  nonoollect- 
ible." 

A  special  verdict  was  taken,  wherein  the  jury  found  that 
the  testator  executed  and  delivered  to  the  defendant  the  above 
paper  writing,  as  claimed  by  the  defendant ;  second,  that  he 
so  executed  and  delivered  it  with  knowledge  of  its  terms  and 
conditions ;  whereupon  judgment  was  entered  for  the  plaint- 
iflF  for  the  unpaid  interest  up  to  the  death  of  the  testator,  for 
which  judgment  had  been  tendered,  and  in  favor  of  the  de- 
fendant for  costs  subsequent  to  such  tender;  from  which  judg- 
ment the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Tullar  &  Lochney, 
and  oral  argument  by  Z>.  8.  Tullar. 

For  the  respondent  there  was  a  brief  by  Ryan,  Merton  & 
Newbury  J  and  oral  argument  by  T.  E.  Ryan, 

Dodge,  J.  The  verdict  establishes  simply  that  there  is 
unpaid  upon  the  conceded  promissory  notes  of  the  defendant 
$2,040.68,  and  that  the  deceased,  William  Butler,  in  his  life- 
time, executed  the  paper  quoted  in  the  statement  of  facts. 
IT}X>n  these  facts  alone  the  plaintiff  is  entitled  to  a  judgment, 
unless  that  paper,  according  to  its  terms,  has  annulled  and 
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discharged  defendant's  liability.  The  contention  of  the  ap- 
pellant is  against  any  such  effect  on  the  ground  that  the  docu- 
ment is,  according  to  its  terms  and  the  proof  of  its  execution, 
only  a  will,  and  therefore  is  revoked  by  the  subsequent  will 
made  in  January,  1900. 

Writings  by  which  the  owner's  rights  in  his  own  property 
are  affected  or  rights  in  or  to  such  property  are  conferred 
on  others  fall  into  one  or  another  of  three  broad  classes: 
First,  conveyances — ^those  which  evidence  a  presently  com- 
pleted and  executed  devolution  of  the  property,  or  some  right 
thereto;  second,  executory  contracts — those  which  evidence 
a  promise  or  agreement  that  some  rights  shall  arise  in  another 
at  some  future  time;  and,  third,  those  which  merely  declare 
a  present  will  or  intent  as  to  a  future  disposition.  Of  these 
the  second  are  valid  only  when  supported  by  consideration, 
while  the  third  are  of  no  enforceable  validity  unless  they  are 
testamentary ;  that  is,  declaratory  of  a  purpose  as  to  disposi-  • 
tion  after  the  maker's  death,  and  are  completed  by  his  death 
without  formal  legal  declaration  of  change  in  such  purpose. 
It  is  not  always  easy  to  assign  a  given  document  to  either  of 
these  classes,  for  language  is  often  an  uncertain  means  of 
expressing  mental  processes.  Ifo  form  of  words  is  conclusive. 
Documents  may  be  and  have  been  classed  as  contracts  which 
contained  no  express  word  of  promise  or  agreement,  and 
others  wherein  such  express  words  existed  have  nevertheless 
been  classed  as  testamentary.  Nevertheless,  the  presence  or 
absence  of  such  words  is  very  significant — nay,  probably  con- 
trolling— ^unless  something  in  the  context  or  circumstances 
shows  a  mental  attitude  differing  from  the  expressions  used. 

The  paper  relied  on  in  this  case  of  course  presents  notliing 
of  the  characteristics  of  the  first  class.  It  does  not  in  the 
least  suggest  a  present  transfer  or  surrender  of  respondent's 
notes  or  the  debt  thereby  evidenced.  There  can  be  no  doubt 
that  the  person  making  it  contemplated  that  such  debt  and 
such  notes  were  to  remain  existent  during  his  life.     Neither 
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does  the  instrument  contain  any  words  of  promise  or  agree- 
ment ;  nor,  indeed,  anything  to  indicate  that  any  conception 
of  contract  between  two  parties  waa  present  in  the  mind  of 
either  the  maker  or  the  draftsman.  To  express  such  a  con- 
ception, "I  promise"  or  "I  agree"  are  ordinarily  used,  and 
are  words  within  tlie  common  vocabulary  of  the  educated 
and  uneducated,  the  lawyer  and  layman  alike.  On  the  con- 
trary, the  words  "I  certify,"  used  in  this  paper,  seem  quite 
clearly  to  indicate  absence  of  idea  of  dealing,  one  man  with 
another,  contractually,  but  instead  a  purpose  to  proclaim  to 
whom  it  may  concern  that  the  declarant  then  had  a*  certain 
intention,  namely,  that  his  son's  notes  should  be  void  a;fter 
his  death.  On  the  other  hand,  the  writing  upon  its  face  pre- 
sents all  the  elements  of  a  testamentary  instrument;  one 
which  declares  the  present  will  of  the  maker  as  to  disposal  of 
property  after  his  death,  without  attempting  to  declare  or 
create  any  rights  therein  prior  to  such  event  Cassoday, 
Wills,  §§  9,  10,  376;  Schouler,  Wills,  §§1,  273,  274;  SmUh 
i\  Uolden,  58  Kan.  635,  50  Pac.  447 ;  Conrad  v.  Douglas,  59 
Minn.  498,  61  N.  W.  673 ;  Lautenshlager  v.  Lautenshlager, 
80  Mich.  285,  45  I^.  W^  147 ;  Stone  v.  Gerrish,  1  Allen,  175 ; 
Cover  V.  Stem,  67  Md.  449,  10  Atl.  231 ;  Leaver  v.  Oauss,  62 
Iowa,  314,  17  K  W.  522 ;  Ili'nkle  v.  Landis,  131  Pa.  St  573, 
18  Atl.  941 ;  In  re  Will  of  Diez,  50  N.  Y.  88,  93. 

For  the  reasons  stated,  we  can  reach  no  other  conclusion 
than  that  the  paper  writing  executed  by  William  Butler  upon 
its  face  was  testamentary  merely.  If  executed  with  the  for- 
malities required  by  our  statutes  it  would  have  constituted 
a  valid  will,  and  if  persisted  in  until  completed  by  death 
would  have  canceled  respondent's  indebtedness.  Inasmuch, 
however,  as  the  intent  so  declared  in  October,  1898,  did  not 
persist,  but  was  legally  revoked  by  the  will  of  January,  1900, 
disposing  of  all  the  testator's  personal  property  (Fishers 
Will  4  AVis.  254;  sec.  2290,  Stats.  1898),  its  execution  of 
itself  constituted  no  defense  to  respondent's  liability,  estab- 
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lished  by  his  promissory  notes.  Hence  the  verdict  alone 
could  support  only  a  judgment  in  favor  of  the  plaintiff. 

But  although  that  document,  the  execution  of  which  is  es- 
tablished, was  merely  testamentary  and  is  revoked  and  there- 
fore ineffectual  as  a  will,  still  it  does  not  exclude  the  possi- 
bility that,  as  is  alleged  in  the  answer,  the  parties  in  fact 
made  a  binding  agreement,  upon  sufficient  consideration,  to 
the  effect  that  the  indebtedness  evidenced  by  these  notes 
should  become  canceled  upon  the  death  of  their  owner.  The 
questions  whether  such  agreement  was  or  was  not  made,  and 
whether  the  consideration  claimed,  namely,  that  the  defend- 
ant should  pay  the  interest  during  the  life  of  his  father,  has 
been  performed,  were  neither  of  them  submitted  to  the  jury. 
If  there  waa  evidence  of  such  an  agreement  and  performance 
of  the  defendant's  promise,  constituting  its  consideration, 
there  must  of  course  be  a  new  trial.  If  there  was  no  such  evi- 
dence which,  to  any  reasonable  mind,  could  support  a  favor- 
able conclusion,  the  appellant's  motion  for  judgment  upon 
the  verdict  should  have  been  granted.  We  therefore  proceed 
to  examine  the  record  to  ascertain  as  to  the  existence  of  such 
evidence. 

Respondent's  case  in  this  respect  rests  on  the  conversations 
when  the  writing  of  October  18,  1898,  was  signed,  and  on  the 
testimony  of  statements  made  by  the  deceased  that,  while  he 
held  promissory  notes  from  certain  of  his  children,  including 
Andrew  [the  defendant],  he  intended  such  notes  to  be  void 
after  his  death,  and  had  given  the  children  writings  declaring 
that  intent  To  one  witness  he  said  nothing  about  the  inter- 
est during  his  life.  To  another  he  said:  "I  hold  their  notes, 
and  I  shall  expect  to  have  the  interest  as  long  as  I  live,  but  I 
shall  not  bother  them  for  it"  Upon  suggestion  of  collection 
by  personal  representative  after  his  death,  he  said :  ^^If  they 
have  a  writing  to  show  that  they  shall  never  be  bothered  with 
it — I  shall  give  whatever  their  share  is  here — won't  it  an- 
swer the  same  ?"    One  of  the  witnesses  to  the  writing  quotes 
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the  deceased:  "He  said  before  that  what  Andrew  had  got 
should  be  his,  and  all  he  wanted  was  his  interest^  and  when 
he  was  gone  it  was  Andrew's/'  The  narrative  of  the  conver- 
sations at  the  time  of  signing  the  document,  varying  some- 
what in  details  according  to  the  statements  of  the  different 
witnesses,  is  to  the  effect  that^  the  two  Russells  and  Andrew 
being  at  William  Butler's  house,  the  latter  told  Andrew  he 
mi^ht  go  ahead  and  draw  the  writing,  so  the  two  Russells 
might  witness  it;  said  he  wanted  to  make  a  paper  to  show 
Andrew  would  never  have  to  pay  the  notes.  They  would  be 
void  after  his  death.  All  he  wanted  was  Andrew  should  pay 
the  interest  The  principal  should  be  his  after  death.  He 
said:  "If  Andrew  would  pay  his  interest  up  to  the  time  of 
the  old  gentleman's  death,  he  might  have  those  notes.  He 
said  they  should  be  void.  He  wanted  his  interest  as  long  as 
he  lived.  He  gave  Andrew  to  understand  what  the  paper 
was  going  to  be.  He  wanted  the  interest  as  long  as  he  lived, 
and  after  that  he  could  have  the  money."  One  witness  testi- 
fied :  "Before  my  father  signed  the  paper,  Andrew  took  it  and 
read  it  to  father,  and  he  said  that  was  all  right ;  that  was  the 
way  he  wanted  it  Father  told  Andrew  he  wanted  him  to  pay 
the  interest  on  the  notes  as  long  as  he  lived,  and  after  that  the 
principal  was  to  be  his.  Andrew  said,  'All  right,  father,'  he 
would."  Thereupon  Andrew,  having  written  the  paper  now 
under  consideration,  wrote  his  father's  name  to  it,  and  the 
latter  affixed  his  mark,  and  the  two  Russells,  at  his  request, 
witnessed  it,  and  Andrew,  when  he  went  home,  took  it  away 
with  him.  When  this  action  was  commenced  and  the  orig- 
inal answer  served,  defendant  admitted  the  alleged  existence 
and  amounts  due  on  the  notes,  and  made  no  allegation  of  any 
agreement  for  their  cancellation ;  his  defense  being  an  alleged 
agreement  at  the  time  of  their  execution  that  the  money 
should  be  an  advancement  merely.  Later,  by  amendment, 
this  paper  of  October  18,  1898,  was  pleaded  as  an  agreement 
to  cancel. 
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We  have  stated  the  substance  of  all  the  evidence  bearing 
in  any  way  upon  the  existence  of  a  contract,  without  mean- 
ing to  intimate  that  all  of  the  conversations  at  the  time  of 
signing  the  paper  writing  would  be  admissible  if  the  latter 
is  to  be  treated  as  a  written  expression  of  William  Butler's 
side  of  such  contract  While  there  are  some  statements  of 
this  transaction  which  might,  by  remote  possibility,  be  con- 
strued into  the  making  of  a  promise  that  the  indebtedness 
should  become  void  on  condition  of  a  promise  by  Andrew 
that  he  would  pay  interest  up  to  the  time  of  his  father's  death, 
thereby  impliedly  agreeing  to  refrain  from  paying  the  prin- 
cipal before  that  time,  which  is  the  consideration  insisted  on 
by  the  respondent,  we  cannot  persuade  ourselves  that  the  evi- 
dence reasonably  warrants  belief  in  such  a  view  or  purpose. 
There  is  no  express  declaration  that  Andrew  might  not  pay 
up  his  principal  if  he  chose,  and  from  the  whole  transaction 
we  think  it  entirely  apparent  that  the  contingency  of  his  de- 
siring to  pay  up  was  not  considered  by  either  as  within  the 
possibilities;  merely  the  question  whether  the  father  would 
take  any  steps  to  compel  such  payment  Again,  in  view  of 
the  fact  that  the  interest  was  only  five  per  cent,  and  that  in 
the  year  1898  this  was  well  toward  the  minimum  rate  of  in- 
terest obtainable  upon  ordinary  loans  between  individuals,  it 
seems  to  us  wholly  unreasonable  that  either  party  should  con- 
sider abstinence  from  payment  a  valuable  consideration.  The 
color  of  the  transaction  throughout,  as  resulting  from  the  tes- 
timony of  all  three  of  the  witnesses  produced  by  the  defend- 
ant, especially  when  supplemented  by  the  form  of  the  paper, 
which  respondent  himself  drew,  is  consistent  only  with  the 
idea  that  the  father  was  declaring  a  purpose  to  give  up  some- 
thing of  that  which  belonged  to  him,  and  not  that  he  was  re- 
ceiving or  Andrew  was  promising  anything  to  which  the 
father  was  not  abeady  entitled;  that  the  act  of  the  father  was 
not  the  purchase  of  an  annuity  for  the  anticipated  brief  pe- 
riod of  his  life,  but  was  declaring  a  surrender  outright,  after 
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his  death,  of  all  the  debt^  except  interest  during  that  period, 
without  consideration.  Such  being  the  facts,  it  is  quite  im- 
material whether  the  father's  words  imported  a  promise  or 
merely  declaration  of  a  purpose  that  the  notes  should  become 
void  after  his  death,  for  a  promise  of  mere  donation,  without 
any  consideration  therefor,  is  no  less  ambulatory  and  revoca- 
ble than  a  declared  purpose  or  intent  It  should,  perhaps,  be 
added  that  there  is  no  evidence  whatever  that  the  defendant 
has  in  any  wise  changed  his  position  or  modified  his  conduct 
on  the  faith  of  either  such  promise  or  declaration.  For  these 
reasons  we  conclude  that  there  was  no  credible  evidence  upon 
which  the  jury,  as  reasonable  men,  could  have  found  the  ex- 
istence of  a  binding  contract  to  cancel  the  notes  sued  on  or 
the  indebtedness  evidenced  thereby,  and  that  no  defense 
thereto  has  any  support  in  the  record.  Hence  the  trial  court 
should  have  ordered  judgment  for  the  plaintiff  upon  the  facts 
established  by  the  verdict.  Motion  therefor  having  been 
made,  its  denial  was  error,  which  can  be  fully  corrected  by 
directing  the  proper  action. 

The  conclusion  thus  reached  makes  it  unnecessary  to  con- 
sider various  assignments  of  error  in  the  admission  and  re- 
jection of  evidence,  some  of  which  were  urgently  pressed, 
and,  if  material  to  the  result,  would  be  worthy  of  considera- 
tion. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
with  directions  to  render  judgment  in  favor  of  the  plaintiff 
for  the  amount  found  due  by  the  verdict 
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McMahon,  Appellant,  vs.  Snyder,  Administrator,  and 
others.  Respondents. 

March  23—Ain'il  17,  1903. 

Appeal  from  judgment:  Review  of  orders:  Exceptions:  Discretion: 
Continuance:  Terms:  Attorneys:  Substitution:  AllouKince  of 
counsel  fees  from  estate  of  decedent. 

1.  An  order  granting  a  continuance  over  the  term  on  condition  of 

payment  of  a  gross  sum  in  lieu  of  costs,  is  not  reviewable  on 
an  appeal  from  the  Judgnient  unless  exception  to  the  order  was 
filed  as  prescribed  by  sec.  2872,  Stats.  1898. 

2.  Such  an  order,  being  discretionary,  will  not  be  disturbed  on  ap- 

peal unless  an  abuse  of  discretion  Is  shown. 

3.  Under  Circuit  Court  Rule  V,  sec.  2,  the  circuit  court  was  not  re- 

quired to  consider  an  application  for  change  of  venue  made  by 
an  attorney  who  was  not  the  attorney  of  record,  where  consent 
to  )iis  substitution  in  place  of  the  attorneys  of  record  had  been 
signed  by  the  latter  but  not  by  the  party  herself. 

4.  An  order  denying  a  motion  to  set  aside  and  vacate  a  judgment  Is 

not  reviewable  on  an  appeal  from  the  Judgment. 

5.  Upon  an  appeal  to  the  circuit  court  from  a  judgment  of  the 

county  court  making  final  distribution  of  the  estate  of  a  de- 
cedent, the  allowance  of  counsel  fees  beyond  the  taxable  costs 
is  unauthorized  and  erroneous. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  James  J.  Dick,  Circuit  Judge.    Reversed, 

On  February  6,  1902,  judgment  was  entered  in  the  county 
court  in  the  matter  of  the  estate  of  Margaret  McMahon,  de- 
ceased, making  a  final  distribution  thereof.  On  April  4, 
1902,  the  appellant,  Catherine  McMahon,  appealed  from  that 
judgment  to  the  circuit  court.  On  April  29,  1902,  the  appel- 
lant gave  notice  of  the  taking  of  the  depositions  of  two  of  the 
respondents  in  Boston,  May  6,  1902,  before  an  officer  named, 
but  who  was  unable  to  take  the  same  by  reason  of  sickness  on 
the  day  so  fixed.  Thereupon  the  appellant  gave  a  second  no- 
tice of  the  taking  of  such  depositions,  but  the  two  witnesses, 
though  subpoDnaed,  failed  to  appear  before  the  officer  May  14, 
1902.    On  May  29, 1902,  the  appellant  moved  the  court  upon 
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affidavits  for  a  continuance  of  the  cause  over  the  term-  On 
June  12, 1902,  the  circuit  court  granted  the  continuance  upon 
condition  that  the  appellant  on  or  before  July  7,  1902,  pay  to 
the  attorneys  for  the  administrator,  M.  L.  Snyder,  $25,  to  the 
attorneys  for  the  administrator  de  bonis  non  of  the  estate  of 
Mary  Gear,  one  of  the  heirs,  $25,  and  to  the  attorneys  for 
Felix  Wakely  and  other  respondents,  $26,  in  lieu  of  taxed 
costs  and  expenses  as  a  gross  amount  On  June  17,  1902,  the 
attorneys  of  record  for  the  appellant  signed  a  written  consent 
that  Thomas  H.  Ryan  be  substituted  in  their  place  and  stead. 
On  July  7,  1902,  Thomas  H.  Ryan  appeared  in  court,  and 
filed  such  written  consent  of  substitution,  and  thereupon  im- 
mediately filed  an  affidavit  of  prejudice,  sworn  to  by  the  ap- 
pellant June  30,  1902,  and  moved  that  the  venue  be  changed. 
At  the  opening  of  the  court  on  the  next  day — July  8,  1902 — 
the  circuit  court  "announced  that  it  would  not  consider  the 
application  made  for  change  of  venue  on  July  7,  1902,  for 
the  reason  that  the  same  was  not  regular,"  and  thereupon 
called  the  cause  for  trial,  all  the  attorneys  for  the  respective 
parties  being  present ;  and  it  was  thereupon  ordered  that  the 
appeal  be  dismissed,  and  the  judgment  of  the  county  court  be 
affirmed,  and  thereupon,  and  on  July  8,  1902,  judgment  was 
entered,  wherein  it  was  ordered  and  adjudged,  in  effect,  that 
the  appeal  from  the  county  court  be  and  was  in  all  things  dis- 
missed, and  the  judgment  of  the  county  court  was  in  all 
things  affirmed,  with  costs  against  the  appellant,  Catherine 
McMalion,  as  thereinafter  adjudged  and  allowed.;  and  it  was 
ordered  and  adjudged  that  Snyder  be,  and  he  was  thereby, 
allowed,  in  addition  to  the  amount  allowed  him  by  the  county 
court,  the  sum  of  $100  as  payment  for  his  extraordinary  serv- 
ices in  the  circuit  court  upon  the  appeal.  There  was  also 
thereby  allowed  to  the  attorneys  for  the  administrator  $100 
as  compensation  for  their  services  in  the  circuit  court  upon 
the  appeal,  and  to  the  attorney  for  Felix  Wakely  and  others 
$100  as  compensation  for  his  services  in  the  circuit  court  upon 
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the  appeal ;  and  to  the  attorneys  for  Luke  Brennan  and  others 
$100  as  compensation  for  their  services  in  the  circuit  court 
upon  the  appeal;  and  to  the  attorneys  for  the  administrator 
de  bonis  non  $100  for  their  services  in  the  circuit  court  upon 
the  appeal.  Said  several  sums  were  thereby  adjudged  to  be 
just,  reasonable,  and  proper  for  the  services  rendered,  and  the 
same  were  thereby  allowed  in  lieu  of  taxed  costs  and  disburse- 
ments, the  same  to  be  paid  by  the  appellant,  Catherine  Mc\ 
MdhoUj  together  with  the  clerk's  fees  in  the  action ;  and  it  was 
ordered  and  adjudged  that  the  same  be  so  paid  from  and  out 
of  any  moneys  belonging  to  the  said  Catherine  McMahon  now 
in  the  hands  of  the  administrator,  and  that  the  administrator 
may  so  pay  the  same  from  the  moneys  in  his  hands,  and  take 
and  file  receipts  therefor.  On  November  17,  1902,  the  said 
Catherine  McMahon  appealed  from  that  judgment  to  this 
court. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Thomas  H.  Ryan,  attorney,  and  John  Bottensek,  of  counsel. 

For  the  respondents  there  was  a  brief  by  Tullar  &  Lockney, 
attorneys  for  the  respondent  Snyder,  administrator;  a  sep- 
arate brief  by  Frame  &  Blackstone,  attorneys  for  the  admin- 
istrator de  bonis  non  oi  the  estate  of  Mary  Gear;  and  oral 
argument  by  J9.  8.  Tullar  and  T.  E.  Ryan. 

Cassoday,  C.  J.  Error  is  assigned  because  the  court,  on 
June  12,  1902,  granted  the  appellant's  motion  to  continue  the 
cause  over  the  term  on  condition  that  she  pay  $25  to  each  of 
the  three  parties  mentioned  in  the  order  of  that  date  in  lieu 
of  taxed  oosts  and  expenses  as  a  gross  sum.  There  is  no  ex- 
ception to  the  order.  It  is  not  one  of  those  intermediate  orders 
which  the  statute  prescribes  may  be  reviewed  without  excep- 
tion. Sec.  3070,  Stats.  1898.  It  was  not  properly  a  part  of 
the  judgment  roll.  If  a  review  of  the  order  was  desirable, 
exception  thereto  should  have  been  filed,  as  prescribed  by  the 
statute.  Sec.  2872,  Id.  Besides,  the  order  was  discretionary, 
Vol.117  — 30 
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and  there  is  not  enough  in  the  record  to  show  an  abuse  of 
such  discretion.  Hayes  v.  Frey,  54  Wis.  503,  11  N.  W.  695  ; 
Lavery  v.  GrooTce,  52  Wis.  612,  9  N.  W.  599 ;  Gonrvng  v.  C, 
M.  &  St.  P.  R.  Co.  78  Wis.  20,  47  N.  W.  18. 

2.  Error  is  assigned  because  the  circuit  court  declined  to 
consider  the  application  made  July  Y,  1902,  by  Thomas  H. 
Ryan  for  a  change  of  venue  on  the  ground  of  the  prejudice 
of  the  trial  judge,  as  mentioned  in  the  foregoing  statement. 
The  reason  for  refusing  to  consider  the  application  was  that 
it  was  not  regularly  made.  Thomas  H.  Ryan  was  not  at  the 
time  an  attorney  of  record  in  the  case.  He  had  procured 
the  written  consent  of  the  attorneys  of  record  that  he  might 
be  substituted  in  their  place  and  stead ;  but  he  had  not  pro- 
cured the  written  consent  of  the  appellant,  Catherine  Mc- 
Mahon.   The  statute  provides  that: 

"Every  person  of  full  age  and  sound  mind  may  appear  by 
attorney  in  every  action  or  proceeding  by  or  against  him  in 
any  court  except  criminal  actions,  or  may,  at  his  election, 
prosecute  or  defend  the  same  in  person ;  but  no  person  shall 
be  permitted  to  appear  on  record  in  a  civil  action  or  proceed- 
ing in  person  while  he  has  an  attorney."  Sec  2585,  Stats. 
1898. 

The  rule  of  the  circuit  court  provides  that: 

"No  order  for  the  substitution  of  an  attorney  for  a  party 
shall  be  granted  unless  upon  consent  in  writing  signed  by 
such  party  and  his  attorney ;  or  for  cause  shown  on  due  notice 
to  the  court  or  presiding  judge,  upon  such  terms  as  shall  be 
just."    Circuit  Court  Rule  V,  sec.  2. 

The  rule  is  made  in  pursuance  of  the  statute,  and  contem- 
plates consent  in  writing,  signed  by  the  party  and  his  or  her 
attorney  of  record,  before  any  substitution  is  permissible. 
Such  concurrence  of  attorney  and  client  in  the  matter  of  sub- 
stitution is  to  prevent  obtrusion  and  secure  the  orderly  ad- 
ministration of  justice.  It  follows  that  the  circuit  court  was 
not  required  to  consider  and  determine  upon  the  merits  the 
application  for  change  of  venue  so  made. 
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3.  On  the  next  day  after  the  entry  of  judgment  Thomas 
H-  Ryan  obtained  the  written  consent  of  the  appellant  that  he 
be  substituted  as  her  attorney  in  place  of  the  attorneys  of  rec- 
ord- Thereupon,  and  on  the  same  day,  upon  such  written 
consent  of  the  attorneys  of  record  and  Catherine  McMahon, 
and  upon  motion  of  Thomas  H.  Ryan,  the  circuit  court  or- 
dered that  he  be,  and  he  was  thereby,  substituted  as  attorney 
of  record  in  the  place  and  stead  of  the  prior  attorneys  of  rec- 
ord. Thereupon,  and  on  the  same  day,  July  9, 1902,  Thomas 
H.  Ryan  moved  tlie  circuit  court  upon  all  the  pleadings  and 
papers  on  file  in  this  action,  the  minutes  of  the  court,  and  the 
affidavit  of  prejudice  filed  therein,  to  set  aside  and  vacate  the 
judgment  entered  July  8,  1902,  which  motion  was  denied  by 
the  court  August  26,  1902,  to  which  the  appellant  took  ex- 
ceptions. But  there  is  no  appeal  from  that  order,  and,  as  it 
was  made  after  judgment,  it  is  not  reviewable  on  the  appeal 
from  the  judgment  Subd.  2,  sec.  3069,  Stats.  1898;  sec 
3070,  Id. ;  Purcell  r.  Kleaver,  98  Wis.  102,  73  N.  W.  322 ; 
Levy  V.  Goldberg,  40  Wis.  308. 

4.  The  judgment  first  ordered  and  adjudged  that  the  ap- 
peal from  the  judgment  of  the  county  court  be  and  is  "in  all 
things  dismissed,"  and  then  that  such  judgment  of  the  county 
court  be  and  is  "in  all  things  affirmed,  with  costs  against  said 
appellant,  Catherine  McMahon/'  as  thereinafter  "adjudged 
and  allowed."  Error  is  assigned  because  the  court  awarded 
out  of  the  appellant's  share  of  the  estate  $100  to  the  attorneys 
of  each  of  the  five  parties  named  in  the  foregoing  statement, 
making  in  the  aggregate  $S00,  together  with  the  clerk's  fees. 
In  view  of  the  statutes  and  the  recent  decisions  of  this  court, 
it  is  very  manifest  that  such  allowances  were  unauthorized. 
Subd.  7,  sec.  2918,  Stats.  1898;  sec.  2932,  Id.;  Mulberger 
v.  Beurhaus,  102  Wis.  1,  78  IST.  W.  402 ;  In  re  Donges  Estate, 
103  Wis.  497,  513-518,  79  K  W.  786;  Patton  v.  Ludington, 
103  Wis.  629,  651,  79  N.  W.  1073 ;  Fox  v.  Martin,  108  Wis. 
99,  100,  84  K  W.  23 ;  In  re  Will  of  Healy,  108  Wis.  632,  84 
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N.  W.  835 ;  Speiser  v.  Merchants'  Exch.  Bank,  110  Wis.  506, 
512,  519-520,  86  N.  W.  243.  As  stated  in  one  of  the  eases 
cited,  the  conclusion  in  general  terms  is  that  "the  allowance 
of  counsel  fees  over  and  above  statutory  costs  is  without  au- 
thority of  law."  As  stated  by  my  Brother  Dodge  in  the  last 
case  cited : 

"While  the  statutory  restrictions  .  .  .  are,  perhaps, 
not  universally  applicable,  one  of  the  principles  announced 
should  be  constantly  in  mind,  namely,  that  property  should 
not  be  taken  from  its  owner  to  pay  the  expenses  of  his  ad- 
versary in  litigation,  directly  or  indirectly.  The  fact  that 
such  property  is  in  the  custody  of  the  court  is  no  justifica- 
tion."   110  Wis.  512,  86  N.  W.  245. 

And,  again: 

"In  no  case,  save  as  costs  are  taxable  by  statute,  should  a 
fund  belonging  to  one  litigant  be  depleted  to  pay  the  expenses 
of  his  antagonist,  either  directly  or  indirectly,  in  the  form  of 
allowance  to  a  receiver  or  other  trustee."    110  Wis.  520,  80 

N.  W.  248. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  afBrm  the 
judgment  of  the  county  court  and  for  further  proceedings  ac- 
cording to  law. 


JoHK  O^Brien  Lumbeb  Company,  Respondent,  vs.  Wilk- 
inson and  another,  Appellants. 

March  2S— April  17,  1909, 

Contracts:  Logging:  Duty  to  furnish  cars:  Pleading:  Oonclusians: 
Oral  agreements  varying  written  contract. 

1.  In  two  contracts  defendants  agreed  to  cut  timber  on  plaintilTs 
lands  and  to  haul  th^  logs  and  load  them  on  the  cars,  it  being 
stipulated  that  defaults  or  delays  due  to  the  railroad  company 
should  correspondingly  extend  the  time  for  performance  of  the 
agreement.     In  a  later  contract,  almost  identical  in  other  re- 
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spects,  defendants  agreed  to  deliver  the  loaded  cars  at  a  sta- 
tion some  distance  from  the  point  of  loading.  Held,  that  it 
was  defendant's  duty  to  obtain  the  necessary  cars.  Boyingtwi, 
17.  Sweeney,  77  Wis.  65,  distinguished. 

2.  An  allegation  that  under  a  certain  written  contract  it  became 

the  duty  of  a  party  to  do  certain  things,  is  merely  a  declaration 
of  the  pleader's  construction  of  the  instrument,  and  is  of  ao 
force  unless  supported  by  the  writing  itself. 

3.  Prior  or  contemporaneous  promises  not  embodied  in  a  written 

contract  are  deemed  to  haye  been  abandoned,  unless  it  appears 
that  the  parties  did  not  intend  that  the  writing  should  express 
the  whole  contract. 


Appeal  from  an  order  of  the  circuit  court  for  AsUand 
county :  James  O'Neill,  Judge.    Affirmed. 

Appeal  by  defendants  from  order  sustaining  general  de- 
murrers to  three  counterclaims,  each  based  on  a  separate  log- 
ging contract^  dated,  respectively.  May  2,  1898,  February  6, 
1899,  and  December  1,  1899.  All  three  contracts  were  for 
logging  operations  by  the  defendants  upon  lands  of  the  plaints 
iff,  to  be  carried  on  by  means  of  logging  railroads  extending 
from  the  tracks  of  the  Washburn,  Bayfield  &  Iron  River  Rail- 
way Company,  and  in  all  of  which  the  defendants  agreed  to 
construct  the  roadbeds  for  any  such  spurs  or  Jogging  railroads 
as  should  be  needed  for  the  prosecution  of  the  work.  The  con- 
tracts of  May  2,  1898,  and  February  6,  1899,  required  the 
defendants  merely  to  cut  and  haul  the  timber  and  load  it  on 
the  cars,  while  the  contract  of  December  1,  1899,  required 
them,  in  addition,  to  deliver  the  loaded  cars  at  Port  Wing 
Junction,  a  station  on  the  main  line  of  said  railroad.  By  each 
contract  it  was  provided,  substantially,  that  in  case  of  delay 
by  the  railroad  company  caused  by  strikes,  or  without  fault 
of  either  party,  the  time  for  the  performance  of  the  contract 
should  be  thereupon  extended,  and  the  parties  should  not  be 
responsible  to  each  other  for  any  damages  resulting  there- 
from. All  of  the  contracts  required  the  defendants  to  prop- 
erly load  the  logs,  and  reload  any  which  fell  off  the  cars  within 
one  mile  from  the  place  of  loading,  and  also  provided  that 
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the  defendants  should  he  responsible  for  damages  resulting 
from  any  injury  to  cars,  engines,  or  equipment  of  the  rail- 
road caused  hy  the  negligence  of  the  defendants.  Upon  these 
oontraxjts,  it  was  claimed  by  the  defendants  to  have  been  the 
duty  of  the  plaintiff  to  furnish  the  cars  to-  enable  the  loading 
of  the  lumber  at  the  rates  specified  in  the  several  contracts ; 
that  it  had,  with  full  knowledge  of  the  injurious  effect  upon 
the  defendants,  carelessly  and  negligently  failed  and  neglected 
to  furnish  such  cars  in  adequate  quantity,  with  apt  allega- 
tions of  the  extent  of  the  deficiency  in  such  supply,  and  dam- 
age thereby  caused  to  the  defendants  by  reason  of  the  facts 
and  conditions  within  the  knowledge  and  contemplation  of 
the  plaintiff.  The  prayers  of  the  counterclaims  were  for  the 
recovery  of  such  damages. 

For  the  appellants  there  was  a  brief  by  Tomkins  &  Tom- 
kins,  attorneys,  and  Hoyt,  Doej  Umbreit  &  Olwell,  of  coun- 
sel, and  oral  argument  by  F.  M.  Hoyt 

For  the  respondent  there  was  a  brief  by  Richard  Sleight, 
attorney,  and  Winkler,  Flanders,  Smith,  Botium  £  Viias,  of 
counsel,  and  oral  argument  by  James  0,  Fl-anders, 

Dodge,  J.  The  single  question  at  issue  upon  this  appeal 
is  whether,  under  the  logging  contracts  set  forth,  the  plaintiff 
became  obligated  to  furnish  the  cars  on  which  to  load  the  logs, 
so  that  failure  to  furnish  them  in  quantities  adequate  for 
loading  at  the  contract  rate  constituted  breadi  of  plaintiff's 
contractual  duty.  The  general  rule  is  that  one  who  under- 
takes to  accomplish  a  certain  result,  by  necessary  implication 
agrees  to  supply  all  means  necessary  to  such  result  Savage 
V,  Whitaker,  15  Me.  24 ;  Godkin  v.  Monahwn,  83  Fed.  116 ; 
Meekins  v.  Newberry,  101  N.  C.  17,  7  S.  E.  655 ;  Currier  v. 
B.  &  M.  R.  R.  34  N.  H.  498,  510.  This  general  rule  is  sub- 
ject to  the  qualification  that,  if  any  step  toward  such  result 
is  necessarily  dependent  upon  the  doing  of  any  act  or  supply- 
ing of  any  facilities  wholly  under  the  control  of  the  other 
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party,  the  latter  impliedly  undertakes  that  such  act  shall  be 
done  or  such  facilities  supplied,  for  otherwise  he  would  oc- 
cupy the  absurd  position  of  insisting  that  the  contract  abso- 
lutely bound  one  party  to  do  that  which  the  other  could  at 
will  render  impossible.  Manistee  I.  W.  Co.  v.  Shores  L.  Co. 
92  Wis.  21,  28,  65  N.  W.  863;  Churchward  v.  Beg.  L.  E. 
(1865-66)  1  Q.  B.  .173,  195;  Black  v.  Woodrow,  39  Md. 
194;  Smith  v.  B.  C.  &  M.  B.  R.  36  N.  H.  458.  Under  this 
general  rule,  it  would  seem  pretty  obvioTis  that  one  under- 
taking to  load  logs  upon  railroad  cars  ordinarily  assumes  the 
duty  of  obtaining  the  cars  on  which  to  load  the  logs,  as  much 
as  any  other  implements  with  which  to  do  the  work.  Both 
are  alike  in  the  open  market,  as  much  at  the  command  of  one 
as  another,  and  the  obtaining  of  each  is  equally  essential  to 
the  accomplishment  of  the  result  Is  there,  then,  anything 
Apparent  in  the  situation  disclosed  which  indicates  the  under- 
standing or  assumption  that  the  supply  of  cars  was  to  be  con- 
trolled by  the  plaintiff,  so  that  it  would  be  unreasonable  or 
absurd  to  suppose  that  defendants  had  assumed  to  obtain 
them  ?  It  is  suggested  by  appellants  that  since  plaintiff  was 
to  decide  where  logs  were  to  be  transported,  and  to  arrange 
with  and  pay  the  railway  company  therefor,  it  was  in  better 
position  to  secure  good  service.  This  may  perhaps  be  true  in 
some,  but  very  slight,  degree.  The  place  to  which  the  logs  of 
a  mill  owner  are  going  is  usually  almost  matter  of  common 
knowledge  in  a  lumbering  region,  and  doubtless  the  destina- 
tion of  these  logs  was  perfectly  well  understood  at  the  time  of 
contracting,  so  that  defendants  could  assure  the  railway  com- 
pany of  the  extent  of  transportation  with  practical  certainty. 
Neither  would  the  fact  that  plaintiff  was  to  pay  the  freight 
give  it  any  considerable  advantage  over  defendants  in  obtain- 
ing cars.  The  freight  was  an  ascertained  quantity,  either  by 
established  tariffs  or  by  general  contract  with  mill  owners, 
and  was  equally  certain  to  be  earned  whether  cars  were  sup- 
plied at  the  request  of  plaintiff  or  defendants.     The  railway 
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company  was  a  oommon  carrier,  bound  by  law  to  render  equal 
services  and  facilities  to  all  similar  applicants.  We  are  un- 
able to  discover  eaiy  such  inequality  between  the  opportunity 
enjoyed  by  plaintiff  and  defendants  as  to  bring  the  former 
within  the  qualification  above  stated.  On  the  other  hand, 
there  are  certain  clauses  in  the  contracts  themselves  which 
seem  to  indicate  an  understanding  that  defendants  had  as- 
sumed the  duty  of  obtaining  the  cars.  Most  significant  is  the 
provision  that  defaults  or  delays  due  to  the  railroad  company 
should  correspondingly  extend  the  time  of  performance  of  the 
logging  and  loading  contract  Certainly,  if  plaintiff  were 
bound  to  "furnish  the  cars,  any  failure  or  delay  therein,  from 
whatever  cause,  would  excuse  failure  of  defendants  in  the 
matter  of  time  of  performance  caused  thereby,  and  the  pro- 
vision just  mentioned  would  at  best  be  meaningless.  Its 
presence  is,  however,  inconsistent  with  existence  of  any  under- 
standing in  the  minds  of  the  contracting  parties  that  plaintiff 
was  to  furnish  cars.  Had  such  understanding  existed,  the 
contract  would  have  provided  for  extension  of  defendants' 
time  in  case  of  any  breach  of  that  duty,  whether  due  to  the 
railway  company  or  any  other  cause,  if,  indeed,  the  parties 
thought  necessary  to  expressly  provide  for  the  results  of  such 
breach.  The  presence  of  the  clause  mentioned  indicates  that 
the  parties  understood  that  without  it  defendants  would  not 
be  excused  for  delay  in  delivery  of  logs,  though  caused  by 
shortage  of  cars. 

What  has  been  said  up  to  this  point  is  based  wholly  on  the 
first  and  second  contracts,  under  which  defendants'  duty  ex- 
tended only  to  loading  the  logs  on  the  cars.  Under  the  Decem- 
ber 1,  1899,  contract,  which  required  them  to  deliver  the  ca'r 
loads  of  logs  at  a  station  some  distance  from  the  point  of  load- 
ing, the  implication  of  a  duty  to  obtain  the  cars  necessary  to 
ae/'omplish  that  result  seems  to  us  so  irresistible  as  not  to  re- 
quire or  warrant  argument  The  making  of  that  contract, 
under  which  defendants  are  so  plainly  bound  to  obtain  neces- 
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sary  cars,  is  a  very  cogent  instance  of  practical  construction 
of  the  prior  contracts;  for,  with  the  one  exception  of  requir- 
ing delivery  at  Port  Wing  Junction,  the  other  obligations  of 
both  parties  are  declared  in  language  almost  identical  with 
that  used  in  those  former  instruments.  It  is  quite  incon- 
ceivable that  parties  who  had  understood  that  the  important 
duty  and  risk  of  obtaining  the  necessary  cars  was,  by  impli- 
cation, cast  on  the  plaintiff  in  the  earlier  contracts,  should  use 
substantially  the  same  form  of  writing  when  they  intended 
that  it  should  be  cast  on  the  other. 

Appellants  largely  rest  their  contention  upon  Boyington  v, 
Sweeney,  77  Wis.  56,  45  N.  W.  938,  which,  it  must  be  con- 
fessed, presents  at  least  enough  apparent  similarity  to  chal- 
lenge consideration.  There  Sweeney  contracted  to  cut  and 
sell  his  own  logs  to  Boyington,  making  delivery  by  loading 
on  cars  at  specified  side  track,  "as  ordered  by"  Boyington, 
and  to  furnish  crew  enough  to  load  forty  cars,  and  more  if 
practicable,  per  day.  There  was  much  evidence  of  the  situa- 
tion, showing  necessity  that  Boyington  should  be  able  to  reg- 
ulate rate  of  delivery,  and  also  imderstanding  that  he  had 
already  provided  by  contract  with  the  railway  company  for 
supply  of  cars  on  his  order.  The  court  held,  independently 
of  this  evidence,  however,  that  the  writing,  upon  its  face, 
by  implication  imposed  that  duty  on  the  purchaser.  That 
conclusion  rested  upon  two  considerations:  first,  that  there 
was  an  implied  duty  upon  Boyington  to  accept  and  receive 
the  purchased  logs  at  the  place  of  delivery,  which  indicated 
that  the  receptacle  of  delivery,  namely,  the  car,  was  treated 
by  the  parties  as  his ;  but  more  especially  the  implication  wa.^ 
derived  from  the  phrase  "as  ordered"  by  him,  which  was  held 
to  express  the  understanding  of  both  parties  that  the  supply 
of  cars  for  the  purpose  of  receiving  the  logs  was  placed  within 
the  regulation  and  control  of  the  buyer;  such  construction 
being  strengthened  by  the  specification  of  Sweeney's  obliga- 
tion to  furnish  sufficient  crew.     On  such  construction  of  that 
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clause,  the  situation  was  brought  within  the  qualification  to 
the  general  rule  of  law  above  stated,  and  was  materially  dis- 
tinguished from  that  under  consideration  here. 

For  the  reasons  stated,  we  cannot  avoid  the  conclusion  that 
the  written  contracts,  upon  their  face,  by  necessary  implica- 
tion imposed  on  appellants  the  duty  of  obtaining  the  cars 
upon  which  they  had  agreed  to  load  the  logs,  and  therefore 
fail  to  support  any  cause  of  action  against  respondent. 

Appellants,  however,  press  upon  our  attention  an  allega- 
tion in  each  counterclaim  to  the  effect  "that  under  such  con- 
tract it  became  and  was  the  duty  of  the  plaintiff,  and  at  and 
prior  to  the  making  of  said  contract  the  plaintiff  promised 
and  agreed,"  that  it  would  supply  cars,  etc.  This  allegation 
cannot  change  the  situation.  The  assertion  of  plaintiff's  duty 
under  the  written  contract  is,  of  course,  only  a  declaration 
of  the  pleader's  construction,  and  of  no  force  unless  supported 
hj  the  writing  itself.  The  fact  that,  at  and  prior  to  the  mak- 
ing of  the  written  contract,  plaintiff  promised  to  furnish  cars, 
can  be  of  no  force,  imless  that  contract  can  be  held  not  an  at- 
tempt to  reduce  to  writing  the  whole  agreement  between  the 
parties.  If  it  was  such  an  attempt,  and  so  intended,  all  con- 
temporaneous or  prior  promises  not  embodied  therein  are 
deemed  to  have  been  abandoned.  Herbst  v,  Lowe,  65  Wis. 
310.  320,  26  N.  W.  751;  OodHn  v.  Monahan,  83  Fed.  116. 
It  is  not  enough  for  the  admission  of  extrinsic  agreements 
that  the  writing  fails  to  express  the  whole  contract  which  the 
parties  made.  On  the  contrary,  it  must  be  apparent  that  they 
did  not  intend  so  to  do.  The  typical  case  is  where  the  obliga- 
tion of  only  one  of  the  parties  is  wTitten,  as  in  a  promissory 
note  or  a  promise  to  convey  property.  Brader  v.  Brader,  110 
Wis.  423,  432,  85  N.  W.  681.  No  one  can  read  either  of  the 
elaborate  documents  sued  on,  setting  forth,  as  they  do,  obliga- 
tions assumed  by  each  of  the  parties  with  great  detail  and 
exactness,  and  being  signed  by  both,  without  being  convinced 
that  the  effort  and  intention  were  to  place  within  the  four 
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comers  of  the  writing  all  that  needed  to  be  expressed  in  order 
to  declare  all  the  subjects  upon  which  the  minds  of  the  con- 
tracting parties  had  met — ^to  cover  the  whole  contractual  field. 
Eei  V.  Heller,  63  Wis.  415, 10  K  W.  620;  Oliver  v.  HeU,  95 
Wis.  364,  70  K  W.  346. 

By  the  Court. — Order  affirmed. 


State  ex  bel.  Weinsheim  and  others,  Appellant^  vs. 
Leisoheb  and  others,  Bespondents. 

March  2k—ApHl  17,  1909, 

Quo  warranto:   Village  ofUcers:  Action  by  private  person:  Parties: 
'     De  facto  vilTage. 

1.  Under  sec.  8466,  Stats.  1898,  an  action  of  quo  toarranto  to  oust 

the  defendants  from  certain  vlUage  offices  may  be  brought  in 
the  name  of  the  state  by  a  property  owner  and  taxpayer  in  the 
Tillage,  on  his  own  complaint. 

2.  In  an  action  of  quo  toarranto  to  oust  defendants  from  village 

offices  on  the  ground  that  the  village  has  no  legal  existence  the 
village  itself  is  a  necessary  party  defendant 

Appeal  from  an  order  and  judgment  of  the  circuit  court 
for  Dodge  county:  James  J.  Dick,  Circuit  Judge.  Order 
affirmed  in  part  and  reversed  in  part;  judgmenJt  reversed. 

This  is  an  action  in  the  nature  of  quo  warranto  brought  for 
the  purpose  of  ousting  the  defendants  from  certain  village 
offices,  and  to  obtain  judgment  declaring  the  attempted  in- 
corporation of  the  village  of  Neosho,  Dodge  county,  to  be  in- 
valid. The  complaint  alleges  that  the  relators  are  residents 
and  taxpayers  of  certain  territory  in  the  town  of  Rubicon, 
Dodge  county,  which  was  attempted  to  be  incorporated  into 
a  village  named  the  village  of  Neosho,  and  that  the  defend- 
ants claimed  to  be  the  corporate  officers  of  said  village,  and 
are  usurping  and  exercising  the  jwwers  of  village  officers  in 


476  SUPREME  COURT  OF  WISCONSIN.      [Apr. 

State  ex  reL  Weiosheim  ▼.  Ileisoher,  117  Wia.  47S.  , 

the  matter  of  the  collection  of  taxes^  the  management  of  high- 
ways, and  other  proper  village  matters.  The  complaint  then 
stat^  further  in  detail  the  proceedings  taken  to  incorporate 
said  village  of  Neosho  under  sees.  854-869,  Stats.  1898,  and 
charges  that,  at  the  election  held  to  determine  the  question  of 
incorporation  under  sees.  862-866,  the  canvassers  certified 
that  eighty-nine  votes  were  cast,  of  which  forty-five  were  in 
the  affirmative,  and  forty-four  in  the  negative,  whereas  in 
fact  only  forty-two  legal  ballots  were  cast  in  the  affirmative 
at  said  election,  and  forty-four  in  the  negative ;  that,  prior  to 
the  commencement  of  this  action,  application  was  duly  made 
to  the  attorney  general  of  the  state  to  commence  qiu)  warranto 
proceedings  against  the  defendants,  but  that  he  refused  so  to 
do.  The  complaint  demands  judgment  that  the  defendants 
be  ousted  from  their  pretended  offices,  and  that  said  pre- 
tended village  be  declared  an  unlawful  usurpation  of  village 
government 

To  this  complaint  the  defendants  demurred  on  the  follow- 
ing grounds:  (1)  That  the  plaintiffs  have  not  legal  capacity 
to  sue  because  the  action  should  be  brought  in  the  name  of  the 
state  on  the  relation  of  the  attorney  general.  (2)  That  the 
plaintiffs  have  not  legal  capacity  to  sue  because  said  action 
should  be  brought  in  the  name  of  the  state  either  on  the 
relation  of  the  attorney  general  or  of  the  town  of  Rubicon. 
(3)  That  there  is  a  defect  of  parties  plaintiff  because  tlie  at- 
torney general  of  the  state  is  not  joined.  (4)  That  there  is 
a  defect  of  parties  plaintiff  because  the  town  of  Rubicon  is 
not  joined.  (5)  That  there  is  a  defect  of  parties  defendant 
because  the  village  of  Neosho  is  not  joined.  (6)  That  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  in  favor  of  the  plaintiffs.  (7)  The  defendants  fur- 
ther demurred  to  a  certain  portion  of  the  complaint  because 
the  court  has  no  jurisdiction  of  the  subject-matter  thereof, 
and  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 


17]  JANUARY  TERM,  1903.  477 

state  ez  rel.  Weinsheim  ▼.  Leischer,  117  Wi&  47& 

The  circuit  court  sustained  the  demurrer  as  to  the  Ist,  3d, 
5th^  and  6th  causes  alleged,  and  overruled  the  demurrer  as 
to  the  2d,  4th,  and  7th  causes,  and  entered  judgment  dismiss- 
ing the  complaint  YTom  those  parts  of  the  order  which  sus- 
tained the  demurrer,  and  from  the  judgment  of  dismissal,  the 
relators  appeal. 

M.  L.  Laeck,  for  the  relators. 

For  the  respondents  there  was  a  brief  by  Sawyer  &  Sawyer 
and  Geo.  W,  Sloan,  and  oral  argimient  by  Mr.  Sloan  and 
Mr.  H.  W.  Sawyer. 

WiNSLOw,  J.  If,  as  alleged  in  the  complaint,  a  majority 
of  the  legal  votes  at  the  election  held  under  sections  862  to 
865  of  the  Statutes  were  not  cast  in  favor  of  incorporation, 
then  it  is  certain  that  the  village  never  was  legally  incorpo- 
rated. This  proposition  is  not  questioned  by  the  respondents, 
but  they  claim  in  support  of  the  demurrer  that  (1)  the  re- 
lators cannot  maintain  the  action  in  the  name  of  the  state, 
but  that  it  must  be  brought  on  an  information  by  the  attorney 
general;  and  (2)  that  the  village  of  Keosho  is  a  necessary 
party  defendant.  These  are  the  only  questions  seriously 
argued  upon  this  appeal,  and  they  will  be  briefly  considered. 

1.  This  is  a  civil  action,  brought  under  sec.  3463,  Stats. 
1898,  to  obtain  the  relief  formerly  obtainable  at  common  law 
by  the  use  of  the  writ  of  quo  warranto.  Sec.  3466  enumerates 
the  cases  in  which  the  action  may  be  brought,  and  provides 
that  it  may  be  brought  by  the  attorney  general  in  the  name  of 
the  state  upon  his  own  information,  or  upon  complaint  of 
any  private  party,  and,  further,  that  when  the  attorney  gen- 
eral refuses  to  act,  or  when  the  oflSce  usurped  pertains  to  a 
county,  town,  city,  village,  or  school  district,  the  action  may 
be  brought  in  the  name  of  the  state  by  a  private  person  on 
his  own  complaint  In  the  present  case  it  is  alleged  that  the 
attorney  general  has  refused  to  act,  and,  further,  it  appears 
that  the  oifices  which  are  alleged  to  have  been  usurped  are  vil- 
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lage  offices ;  hence  the  case  seems  to  be  brought  directly  under 
the  clause  which  authorizes  it  to  be  brought  in  the  name  of 
the  state  by  a  private  person  on  his  own  complaint  True, 
such  private  person,  when  not  suing  on  behalf  of  the  public, 
must  have  some  interest  in  the  question,  more  than  that  which 
is  common  to  all  members  of  the  community ;  but  that  inter- 
est certainly  appears  when  it  is  shown  that  he  is  a  property 
owner  and  taxpayer  in  the  village,  and  hence  is  necessarily 
pecuniarily  affected  by  the  acts  of  the  pretended  village  offi- 
cers in  levying  taxes  or  expending  moneys.  We  can  enter- 
tain no  doubt  but  that  the  action  is  proi>erly  brought  by  the 
private  relators  named  in  the  complaint,  under  the  express  ' 
terms  of  the  statute.  It  is  still  an  action  by  the  state,  but  the 
state  has,  by  statute,  permitted  it  to  be  prosecuted  by  private 
parties. 

2.  The  question  whether  the  village  whose  corporate  ex- 
istence is  attacked  is  a  necessary  party  defendant  is  more  dif- 
ficult of  solution.  Where  an  individual  usurps  an  office  in  a 
legal  corporation,  the  action  must,  of  course,  be  against  the 
individual  so  usurping;  and,  where  a  legal  corporation  usurps 
franchises  which  it  does  not  possess,  the  action  must  be  against 
the  corporation  itself.  These  rules  seem  plain  and  unques- 
tionable. But  when  it  is  alleged  that  a  body  claiming  te  be 
a  corporation  is  not  in  fact  such,  and  the  object  of  the  action 
is  to  procure  a  judgment  declaring  it  to  have  no  legal  exist- 
ence, the  result  is  not  so  plain,  and  the  authorities  are  in  con- 
flict. One  line  of  authorities  holds  that  in  such  a  case  it  is 
sufficient  to  make  the  corporate  officers  parties,  because,  if 
the  corporation  is  made  a  party,  its  existence  as  a  corporation 
is  thereby  recognized.  People  ex  rel.  'Weber  v.  Spring  Val- 
ley, 129  111.  169,  21  N.  E.  843 ;  State  ex  rel  Summers  v. 
Uridil  37  Neb.  371,  55  N.  W.  1072 ;  17  Ency.  of  PL  &  Pr. 
437,  and  cases  cited  in  note  4.  This  technical  objection, 
however,  is  rejected  by  many  courts,  and  upon  persuasive 
grounds.    The  reasoning  of  these  last-named  courts  is,  in  ef- 
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feet,  that^  as  the  body  whose  corporate  existence  is  attacked 
has  a  de  facto  existence,  it  should  have  its  day  in  court  before 
any  court  should  pronounce  a  judgment  ending  its  existence, 
and  that  a  complaint  which  affirmatively  shows  that  the  cor- 
poration is  not  authorized  by  law  cannot  be  construed  as  ad- 
mitting its  corporate  character.  People  v.  Montecito  W.  Co. 
97  Cal.  276,  32  Pac  236 ;  State  ex  rel.  Wetzel  v.  Tracy,  48 
Minn.  497,  51  N.  W.  613;  State  v.  Atlantic  Highlands,  50 
X.  J.  Law,  457,  14  Atl.  560;  State  ex  rel.  Crow  v.  Flim- 
ming,  158  Mo.  558,  59  S,  W.  118.  In  High  on  Extraordi- 
nary Legal  Remedies,  at  sec.  696,  it  is  said  that,  when  the 
real  purpose  of  the  action  is  to  test  the  right  of  a  city  to  ex- 
ercise municipal  franchises,  the  corporation  itself  is  a  neces- 
sary party  defendant.    The  rule  is  stated  by  Spelling  thus : 

"When  the  purpose  is  to  suppress  a  usurpation  of  corpo- 
rate franchises  by  individuals,  the  information  should  name 
and  proceed  against  the  defendants  as  individuals,  except  in 
case  of  a  pretended  municipal  corporation.'*  2  Spelling,  Ex- 
traordinary Remedies,  §  1843. 

There  haa  been  no  adjudication  in  this  state  upon  the  sub- 
ject, and  we  are  at  liberty  to  adopt  the  rule  which  seems  bet- 
ter fitted  to  promote  justice.  There  seem  to  be  quite  per- 
suasive reasons  why  a  municipal  corporation  de  facto,  which 
is  performing  the  various  functions  of  city  government, 
should  not  be  dissolved  in  a  proceeding  brought  simply 
against  its  acting  officers.  The  entire  population  of  the  sup- 
posed municipal  body  is  deeply  interested  in  the  outcome,  and 
there  should  be  no  opportunity  for  collusive  action  by  unfaith- 
ful officers,  or  for  a  sacrifice  of  public  rights  without  a  full 
hearing.  This  can  best  be  obtained  by  making  the  corpora- 
tion which  is  attacked  a  formal  party  to  the  litigation. 

Upon  this  ground  alone,  therefore,  the  demurrer  was  prop- 
erly sustained.  Upon  all  other  grounds  it  should  have  been 
overruled.  The  courts  however,  sustained  the  demurrer  on 
the  additional  ground  that  the  plaintiffs  had  not  legal  ca- 
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pacity  to  sue,  and  hence  he  at  once  dismissed  the  complaint^ 
because  the  plaintiffs  could  not  cure  this  defect  by  amend- 
ment.  This  was  erroneous.  The  demurrer  should  have  been 
sustained  on  the  ground  of  defect  of  parties  defendant  alone, 
and  the  order  should  have  granted  leave  to  the  plaintiffs  to 
amend  and  bring  in  the  village  as  a  party. 

By  the  Court. — So  much  of  the  order  appealed  from  as  sus- 
tains the  demurrer  on  the  ground  of  defect  of  parties  defend- 
ant is  affirmed ;  and  the  remaining  parte  of  the  order  which 
are  appealed  from  and  the  judgment  of  dismissal  are  re- 
versed; and  the  action  is  remanded  with  directions  to  enter 
an  order  granting  leave  to  the  relators  to  plead  over,  as  they 
may  be  advised,  and  bring  in  the  village  as  a  party  defend- 
ant, upon  the  usual  terms.  No  coste  will  be  taxed  against 
either  party  in  this-  Qourt^  except  that  the  coste  of  the  clerk 
of  this  court  will  be  taxed  against  the  respondente. 


Sloan,  Administrator,  Eespondent,  vs.  Duffy  and  others, 

Appellante. 

March  2^— April  17,  1903. 

Administrators:  Final  account:  Appeal:  Amendment:  Compensation 
for  extraordinary  services:  Discretion. 

1.  Upon  appeal  from  a  partial  disallowance  by  the  county  court 

of  an  administrator's  account  the  circuit  court,  under  sec.  4034, 
Stats.*  1898,  may  permit  amendments  within  the  scope  of  the 
account  presented  to  the  county  court;  but  It  would  be  an 
abuse  of  discretion  to  allow  entirely  new  Items  to  be  presented 
by  amendment 

2.  Legal  services,  and  all  other  services  involving  special  skill  or 

learning,  are  "extraordinary  services"  for  which  such  compen- 
sation as  the  court  may  Judge  reasonable  may  be  allowed  to  an 
administrator,  under  sec.  3929,  Stats.  1898. 

3.  In  allowing  compensation  for  extraordinary  services  of  an  ex- 

ecutor or  administrator,  under  sec.  3929,  Stats.  1898,  the  claim 
therefor  should  be  carefully  scrutinized  and  all  matters  ex- 
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eluded  therefrom  which  are  not  clearly  within  the  scope  of  the 
statute. 

4.  The  matters  for  which  extra  compensation  is  claimed  under 

sec.  3929,  Stats,  1898,  should  ordinarily  be  required  to  be  pre- 
sented In  such  definite  form  that  the  questions  involved  can  be 
passed  upon  In  detail. 

5.  An  allowance  of  |300  to  an  administrator  for  extraordinary  serv- 

ices, including  all  the  legal  services  of  settling  the  estate,  is 
held  in  this  case  not  to  have  been  an  abuse  of  discretion,  al- 
though the  claim  therefor  was  presented  in  a  somewhat  general 
and  indefinite  form. 

Appeal  from  a  judgment  of  the  circuit  oourt  for  Dodge 
county:  James  J.  Dick,  Circuit  Judge.  Modified  and  af- 
firmed. 

Action  tried  in  circuit  court  on  appeal  from  a  partial  dis- 
allowance of  an  administrator's  account  The  controversy, 
in  the  main,  was  over  a  claim  by  the  administrator  for  $300. 
It  was  claimed  in  the  account  filed  in  the  county  court  that 
the  claim  was  inserted  therein  by  suggestion  of  the  county 
judge  as  compensation  for  extraordinary  services  actually 
rendered  pursuant  to  an  agreement  made  by  him  with  per- 
sons interested  in  the  estate,  upon  whose  request  he  consented 
to  take  the  position  of  administrator,  such  agreement  being  to 
the  effect  that  he  should  be  allowed  pay  for  his  services,  hav- 
ing regard  to  his  being  an  attorney  at  law  and  his  special  fit- 
ness for  the  trust.  The  character  of  the  extra  services  was 
given  in  substance  as  follows :  Time  spent  in  and  about  leas- 
ing and  cropping  of  land  and  adjusting  differences  respecting 
division  fences ;  time  and  expense  in  corresponding  with  the 
heirs  and  others  interested  in  the  estate ;  time  spent  for  seven- 
teen whole  days  and  several  parts  of  days  doing  necessary 
legal  and  other  work  outside  the  ordinary  duties  of  adminis- 
tering the  estate ;  and  generally  performing  the  work  of  an 
attorney  in  respect  to  the  trust 

Upon  the  matter  coming  on  to  be  heard  in  circuit  oourt, 

the  administrator,  against  objection,  was  permitted  to  amend 

his  account  as  to  matters  presented  to  the  county  court  and 
Vol*  117  —  31 
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covered  by  the  appeal.  By  the  amended  account  the  specifi- 
cations aj3  to  the  $300  charge  were  changed,  grounding  the 
same  specifically  on  sea  3929,  Stats.  1898,  permitting  the  al- 
lowance of  compensation  to  administrators  for  extraordinary 
services  and  also  on  contract  with  the  heirs.  The  nature  of 
the  work  charged  for,  and  how  such  work  came  to  be  per- 
formed by  the  administrator,  were  indicated  substantially  as 
follows:  The  administrator  accepted  his  appointment  upon 
assurances  made  to  him  by  the  persons  contesting  his  account, 
that  he  should  be  allowed  adequate  compensation  for  his  serv- 
ices, having  regard  to  the  fact  that  he  was  an  attorney  and 
could  not  afford  to  spend  his  time  for  the  allowance  ordinarily 
accorded  to  administrators.  His  time  was  occupied  on  some 
five  days  renting  land,  attending  to  caring  for  crops  and 
marketing  the  same,  and  adjusting  differences  respecting 
fences ;  and  on  some  fourteen  days  consulting  ^vith  attorneys 
respecting  pending  and  prospective  litigation  in  which  the 
estate  and  the  heirs  were  interested,  and  in  attending  to  the 
matter  of  the  administration  bonds,  the  making  out  of  and 
particularly  itemizing  the  administrator's  account,  and  the 
examination  of  the  special  administrator's  account;  and  in 
addition  thereto  doing  all  the  work  of  an  attorney  for  the  es- 
tate during  his  term  of  office.  The  court  allowed  the  $300 
charge  in  finding  of  fact  No.  6,  and  specially  found  in  re- 
spect thereto  in  finding  No.  7  that  a  bargain  was  made  be- 
tween the  administrator  and  those  contesting  his  "account  as 
claimed  by  him  prior  to  his  accepting  the  office  of  adminis- 
trator; that  he  rendered  services  of  a  special  and  extraordi- 
nary character  in  the  administration  of  the  estate,  in  addi- 
tion to  performing  the  ordinary  duties  of  his  office,  particu- 
larly that  he  performed  the  duties  of  an  attorney  for  the  es- 
tate and  that  all  of  such  services,  outside  those  pertaining  to 
the  duties  of  his  office  performed  by  him,  were  reasonably 
worth  $300.  The  amount  of  credits  claimed  by  the  adminis- 
trator in  his  original  account  passed  upon  by  the  county 
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judge,  was  $1,195.46.  The  amount  allowed  by  the  county 
judge  for  such  credits  was  $841.28.  The  amount  of  credits 
claimed  by  the  administrator  in  his  amended  account  filed  in 
the  circuit  court  was  $1,172.60.  The  amount  allowed  was 
$1,161.50.  Exceptions  were  filed  to  preserve  for  review  the 
questions  treated  in  the  opinion. 

For  the  appellants  there  was  a  brief  by  Duffy  &  McCrory, 
attorneys  for  appellants  Duffy  and  RyaUj  and  D.  E.  Roberts, 
attorney  for  appellant  Solon;  a  separate  brief  by  J.  E.  Ma- 
lone,  attorney  for  appellant  Murray;  and  oral  argument  by 
F.  F.  Duffy  and  W.  H.  McCrory. 

For  the  respondent  there  were  briefs  by  K.  (7.  Lewis,  and 
oral  argument  by  Oeo.  W.  Sloan. 

Mabshaxl,  J.  It  is  contended  by  counsel  for  appellants 
that  the  trial  court  erred  in  allowing  respondent  to  amend 
his  account  in  the  circuit  court,  bringing  into  the  controversy 
matters  not  presented  to  the  county  court,  since  that  tribunal 
had  exclusive  original  jurisdiction  in  respect  to  the  settle- 
ment of  the  administrator's  account.  Sec.  4034,  Stats.  1898, 
governing  the  subject  of  trials  in  such  cases,  provides,  in  ef- 
fect, that  the  same  shall  be  according  to  the  practice  in  cases 
originally  commenced  in  the  circuit  court.  That  permits  the 
exercise  of  some  discretionary  authority  in  granting  leave 
to  amend  within  the  scope  of  the  account  presented  to  the 
county  court;  but  since  the  theory  of  such  an  appeal  is  that 
only  matters  passed  upon  by  the  court  of  first  instance  are 
to  be  reviewed,  it  would  be  an  abuse  of  discretion,  at  least,  to 
allow  an  entirely  new  claim  to  be  first  presented  to  the  appel- 
late tribunal.  Doubtless  the  learned  trial  judge  so  viewed  the 
matter,  since,  when  leave  to  amend  was  granted,  it  was  ex- 
pressly restricted  to  subjects  upon  which  the  coimty  court  had 
theretofore  passed.  However,  it  is  claimed  with  reason  that 
respondent  disregarded  such  restriction  and  included  in  his 
amended  account  twenty-one  items,  aggregating  $26,  and  that 
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against  objection  by  appellants'  counsel  he  was  permitted  to 
establish  the  same  by  evidence,  and  that  the  amount  thereof 
was  included  in  the  judgment  appealed  from.  It  is  claimed 
by  respondent's  counsel  that  all  such  matters  were  in  some 
way  presented  to  the  county  court  and  that  the  facts  in  that 
regard  are  disclosed  by  the  record.  We  have  carefully  checked 
over  and  compared  the  various  accounts  and  given  respondent 
the  benefit  of  all  reasonable  doubt  in  the  matter,  and  yet  it 
clearly  appears  that  eight  items,  aggregating  $10.76,  were 
neither  expressly  nor  by  reasonable  inference  included  in  any 
matter  heard  in  the  county  court  The  other  items  complained 
of  are  in  the  account  filed  in  such  court  in  some  form,  or  the 
subjects  thereof  are  sufficiently  referred  to  in  the  judgment 
of  that  court  to  fairly  show  that  the  same  were  there  consid- 
ered. It  appears  that  when  respondent  came  to  offer  evidence 
respecting  such  items,  the  objections  by  appellants'  oounsel 
were  overruled  without  that  consideration  being  given  thereto 
which  their  importance  demanded.  Many  of  such  objec- 
tions  should  have  been  sustained,  and  the  charges  to  which 
the  evidence  referred  rejected.  Such  redress  as  under  the 
practice  of  this  court  may  properly  be  given  appellants  upon 
this  appeal,  for  such  prejudicial  rulings,  in  view  of  the  very 
small  amount  involved,  must  be  accorded  to  them. 

Complaint  is  made  because  the  court  allowed  respondent 
$300  for  extraordinary  services.  Such  complaint  appears  to 
be  aimed,  in  the  main,  at  some  particular  reasons  assigned  in 
support  of  the  account  and  some  change  in  the  grounds  for 
the  claim  in  the  circuit  court  from  those  urged  in  the  county 
court.  We  do  not  need  to  review  all  of  the  reasons  assigned 
by  the  trial  court  for  the  finding  in  respondent's  favor.  There 
are  some  legitimate  grounds  therefor  which  the  county  court 
deemed  sufficient  in  themselves.  The  mere  change  by  amend- 
ment, made  by  respondent,  in  the  particulars  of  the  service 
and  how  the  same  came  to  be  rendered  or  included  originally 
in  the  account  was  within  the  legitimate  field  for  amend- 
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ments.  The  trial  court  found  as  a  fact  that  respondent,  at 
the  request  of  all  the  heirs  who  were  active  in  looking  after 
the  estate,  took  charge  of  considerable  real  estate  and  spent 
considerable  time  in  looking  after  the  same,  and  that  he  per- 
formed, generally,  all  the  legal  services  of  settling  up  the  es- 
tate, spending,  in  the  whole,  many  days  and  parts  of  days  in 
that  regard.  None  of  such  services,  under  the  circumstances 
of  this  case,  was  within  the  ordinary  duties  of  respondent's 
office.  The  performance  of  legal  services  was  wholly  out- 
side thereof.  If  respondent  had  employed  an  attorney,  as 
is  usually  done  in  such  cases,  and  as  the  county  court  might 
properly  have  authorized  him  to  do,  the  charges  incident 
thereto,  covering  the  period  of  respondent's  administration, 
would  have  amounted  to  quite  a  sum.  There  is  enough  in  the 
evidence  to  warrant  the  belief  that  all  the  heirs  who  were  ac- 
tive in  securing  respondent's  acceptance  of  the  office  of  ad- 
ministrator, including  all  the  appellants  with  possibly  one 
exception,  expected  him  to  bring  to  the  duties  of  such  office 
tthe  accomplishments  which  specially  fitted  him  for  the  trust 
reposed  in  him  and  to  accomplish  the  purposes  of  such  trust 
without  employing  assistants,  and  that  he  would  be  adequately 
compensated  therefor.  The  court  had  ample  authority  to 
allow  respondent  compensation  for  what  he  did,  which  was 
not  required  of  him  by  virtue  of  his  office.  Sec.  3929,  Stats. 
18 98.  That  provides  that  for  all  extraordinary  services,  such 
an  allowance  may  be  made  as  the  court  shall  adjudge  reason- 
able. Legal  services  are  extraordinary  services  within  the 
meaning  of  such  statute,  and  so  are  all  other  services  involv- 
ing special  skill  or  learning.  2  Woemer,  Am.  Law  of  Adm'n, 
§  529. 

So  there  was  legitimate  ground  for  allowing  respondent 
compensation  over  and  above  the  statutory  fees.  The  amount 
which  could  be  justly  allowed  was  a  matter  required  to  be  de- 
termined by  the  trial  judge  upon  the  evidence.  In  the  exer- 
cise of  his  authority  in  that  regard  he  possessed  very  broad 
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discretionary  powers.  Doubtless  a  careful  administration 
thereof  required  respondent's  daim  to  be  carefully  scruti- 
nized and  all  matters  excluded  therefrom  not  clearly  within 
the  scope  of  the  statute  authorizing  extra  compensation.  It 
required  the  statutory  authority  in  that  regard  to  be  viewed 
with  strictness  in  favor  of  the  estate,  and  the  rate  of  compen- 
sation for  matters  deemed  to  be  legitimate  subjects  therefor 
to  be  restrained  to  what  was  clearly  just  to  the  cestuis  que 
trusfent  from  the  standpoint  of  good  business  judgment. 

That  courts  are  none  too  careful  in  dealing  with  property 
placed  by  the  law  under  their  control  we  have  ample  evidence 
in  the  matters  brought  before  us  for  review.  But  this  court 
is  powerless  to  raise  the  standard  in  that  regard  above  that 
which  will  just  escape  condemnation  as  abuse  of  discretionary 
power,  further  than  what  can  be  accomplished  by  judicial 
advice  and  admonition.  Beyond  that  the  standard  of  care 
in  protecting  property  rights  under  judicial  control,  in  the 
administration  of  trusts,  depends  on  the  conceptions  of  duty 
by  trial  judges  and  the  pains  taken  by  them  to  make  the  same 
effective.  Ordinarily,  we  should  say,  that  not  only  ought  pay 
for  extra  services  in  a  case  like  this  be  restrained  to  what  is 
Intimate  as  to  subjects  and  reasonable  as  to  rate,  excluding 
all  reasonable  doubts  from  the  standpoint  of  the  trustee,  but 
the  matters  for  which  compensation  is  claimed  should  be  re- 
quired to  be  presented  in  such  form  that  the  questions  in- 
volved can  be  passed  upon  in  detail,  and  adversely  interested 
parties  may  be  able  to  definitely  understand  for  what  their 
money  is  used.  In  this  case  respondent's  claim  was  not  so 
presented  in  all  respects.  It  is  quite  general  in  its  nature  and 
was  not  made  by  evidence  as  definite  as  we  would  like  to  see 
such  matters  made  before  being  made  a  basis  for  the  use  of 
trust  funds  to  satisfy  the  same.  However,  we  are  unable  to 
reach  the  conclusion  that  the  trial  court  transcended  the  broad 
discretionary  power  possessed  by  it,  either  as  to  the  manner  in 
which  the  claim  was  presented  or  the  amount  allowed  thereon. 
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What  has  been  said  covers  all  matters  discussed  in  the 
briefs  of  counsel,  calling,  in  our  judgment,  for  special  no- 
tice. Several  suggestions  are  made  respecting  respondent's 
general  conduct  in  administering  hiS  trust,  bearing  on  his 
right  to  compensation  for  services.  They  were  proper  mat- 
ters for  consideration  by  the  trial  judge  and  were  by  him, 
doubtless,  in  his  judgment,  given  due  weight  in  making  up 
the  conclusion  complained  of.  As  we  are  unable  to  see  that 
he  acted  unreasonably  in  reaching  the  final  result,  we  cannot 
properly  overrule  his  conclusion,  regardless  of  whether,  as  an 
original  proposition,  we  would  have  come  to  the  same  con- 
clusion as  that  embodied  in  the  judgment. 

By  the  Court. — The  judgment  appealed  from  is  modified 
by  deducting  therefrom  $10.75,  and  affirmed  as  so  modified. 
Appellants'  costs  in  this  court  will  be  restricted  to  clerk's 
fees  and  $10  for  printing. 


Gaebnee,  Respondent,  vs.   Avery  Manufacturing  Com- 
pany, Appellant 

idarch  Zjh-ApHl  17,  1903. 

Payment:  Pleading. 

In  an  action  to  recover  for  services,  where  the  answer  was  merely 
a  general  denial,  defendant  cannot  complain  of  a  failure  to  de- 
duct from  the  recovery  payments  not  admitted  in  the  complaint. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county :  James  J.  Dick,  Circuit  Judge.    Affirmed. 

Action  commenced  in  justice's  court  to  recover  for  serv- 
ices and  expenses  as  traveling  salesman,  upon  an  express  con- 
tract, as  alleged  in  the  complaint,  to  pay  the  plaintiff  such 
sum  as  his  services  were  reasonably  worth,  such  sum  as  the 
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defendant  paid  other  salesmen,  and  such  sum  as  other  corpo- 
rations paid  their  salesmen,  together  with  expenses.  The 
answer  was  merely  a  general  denial.  On  appeal  trial  was 
had  before  a  referee,  wLo  found  the  contract  to  have  been  to 
pay  plaintiff  as  much  as  he  had  received  for  similar  services 
from  other  employers,  which  sum  was  $75  per  month;  that 
the  plaintiff  worked  under  that  arrangement  from  April  8th 
to  May  20th,  inclusive,  and  after  May  20th  to  about  June 
17th  he  worked  under  an  agreement  to  pay  his  expenses,  and 
nothing  for  salary  imless  he  made  sales,  of  which  none  were 
made.  As  a  result  of  this  agreement,  it  was  found  that  the 
plaintiff  earned  $107.51,  and  expended  in  excess  of  expense 
money  sent  him  $29.25,  total  $136.76 ;  and  had  received  to 
apply  on  salary,  as  admitted  in  the  complaint,  $63.11,  and 
that  there  was  a  balance  due  him  of  $73.65.  Upon  respective 
motions  to  confirm,  and  modify  or  set  aside  these  findings,  the 
court  confirmed  them,  except  that  he  found  an  additional 
payment  by  the  defendant  of  $40,  which  he  deducted,  and 
then  rendered  judgment  for  $33.64.  From  this  judgment 
the  defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
//.  8,  Merwin,  attorney,  and  Geo,  W.  Sloan,  of  counsel,  and 
for  the  respondent  on  that  of  North  &  Lindley  and  M.  L. 
lAieck, 

Dodge,  J.  The  evidence  quite  fully  establishes  the  ma- 
terial facts  found  by  the  referee.  That  plaintiff  was  employed 
and  did  work  for  the  period  named  is  not  substantially  dis- 
puted ;  that  the  defendant  agreed  to  pay  him  as  much  as  he 
had  been  paid  by  previous  employers,  and  that  he  had  been 
so  paid  at  the  rate  of  $75  a  month,  is  testified  to  by  the  plaint- 
iff, and  is  not  denied  by  any  witness,  the  evidence  of  the  de- 
fendant being  confined  to  proof  that  $50  per  month  was  the 
limit  of  reasonable  value  of  such  services.  From  these  facts 
tlie  indebtedness  found  by  the  referee  results.     The  reduc- 
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tion  thereof  by  further  payments  was  not  justified  by  the 
pleadings,  for  no  plea  of  payment,  in  whole  or  in  part,  ap- 
pears in  the  answer ;  but,  as  such  deduction  was  favorable  to 
the  appellant;  it  need  not  now  be  reviewed.  Even  if  the  rate 
of  compensation  of  $50  per  month,  testified  to  by  defend- 
ant's witnesses,  were  adopted,  still  the  plaintiff  would  have 
earned  an  amount  in  excess  of  the  payments  admitted  in  the 
complaint  greater  than  the  amount  of  the  judgment,  and  such 
judgment  could  not  be  erroneous  as  against  the  defendant, 
although  other  payments  might  have  been  made  which  it 
neglected  to  plead. 
By  the  Court. — Judgment  affirmed. 


Platt,  Appellant,  vs.  Schmitt,  Eespondent 

March  24— April  17,  lOOS. 

Promissory  notes:  Payment:  Agency:  Ratification, 

The  maker  of  six  several  notes  secured  by  mortgage  paid  the  first 
of  them  to  one  R.,  a  banker,  who  had  been  present  when  the 
mortgage  was  executed  and  who  delivered  up  said  note  to  him 
marked  "Paid."  Afterwards  he  paid  to  R.  an  instalment  of 
interest  on  the  remaining  notes.  After  the  maker's  death  his 
widow  paid  the  second  and  third  notes,  and  interest  on  the 
others,  to  R.,  taking  receipts;  but  the  notes  so  paid  were  not 
surrendered  to  her.  The  owner  of  the  notes — to  whom  they  had 
been  indorsed  on  the  day  they  were  executed  and  who  presum- 
ably had  knowledge  of  the  payments  to  R. — died  about  a  year 
after  the  payment  last  mentioned.  The  fourth  and  fifth  notes, 
with  interest  thereon  and  on  the  sixth,  were  paid  by  the  widow 
of  the  maker  to  the  widow  of  said  indorsee,  who  had  succeeded 
to  their  ownership,  and  who  gave  receipts  consistent  only  with 
the  theory  that  the  payments  to  R.,  of  which  she  had  knowl- 
edge, were  valid.  Neither  the  said  indorsee  nor  his  widow  ever 
made  any  claim  upon  the  notes  paid  to  R.,  but  both  treated 
and  recognized  them  as  paid.    Held,  that  the  payments  to  R. 
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had  been  ratified  by  both  the  indorsee  and  his  widow,  and  that 
one  claiming  to  own  the  second  and  third  notes  by  assign- 
ment from  the  widow's  executor,  made  after  the  maturity  of 
said  notes,  was  bound  by  such  ratification. 

Appeal  from  a  judgment  of  the  county  court  of  Dodge 
coimty:  J.  A.  Babney,  Judge.    Affirmed. 

This  action  was  oommenced  about  May  1,  1900,  to  fore- 
close a  mortgage  upon  real  estate.  The  complaint  alleges,  in 
effect,  that  such  mortgage  was  executed  by  Peter  Schmitt 
and  Josephine,  his  wife,  March  28,  1894,  to  Bernard  Hauser, 
to  secure  six  notes  of  even  date,  amounting  in  the  aggregate 
to  $6,500,  and  each  executed  by  Peter  and  Josephine  Schmitt 
to  Bernard  Hauser — each  drawing  interest  annually  at  five 
per  cent,  per  annum — two  of  which  notes,  of  $500  each,  be- 
came due  March  28,  1896;  one  of  which  notes,  of  $500,  be- 
came due  March  28,  1897,  and  which  is  admitted  to  have 
been  paid ;  and  two  others  of  which  notes,  of  $500  each,  be- 
came due  March  28,  1898,  and  each  of  which  is  admitted  to 
have  been  paid ;  and  the  other  of  6aid  notes,  for  $4,000,  be- 
came due  March  28,  lg98.  The  answer  admits  that  the 
$4,000  note  is  unpaid,  and  pleads  and  makes  tender  of  the 
same,  and  alleges  that  all  the  other  notes  have  been  paid. 

At  the  close  of  the  trial  the  <x)urt  found,  in  effect,  (1)  that 
Peter  Schmitt  died  September  12,  1895,  leaving,  him  sur- 
viving, his  widow,  Josephine,  and  his  children;  (2,  3)  that 
the  six  notes  referred  to  were  all  executed  and  delivered  by 
Peter  Schmitt  to  Bernard  Hauser  March  28,  1894;  that  the 
five  notes,  of  $500  each,  became  due  and  payable,  respect- 
ively, February  13,  1895,  1896,  1897,  1898,  and  1899,  and 
the  note  of  $4,000  became  due  February  13,  1900 ;  that^  on 
the  same  day  the  notes  were  so  executed  and  delivered,  Peter 
and  Josephine  Schmitt  executed  and  delivered  to  Hauser  the 
mortgage  referred  to,  to  secure  said  notes ;  that  on  the  same 
day,  March  28,  1894,  Hauser  sold  and  assigned  said  notes 
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and  mortgage  to  one  J.  J.  Williams;  (4)  that  September  18, 
1894,  Peter  Schmitt  paid  the  $500  note  which  became  due 
February  13,  1895,  including  the  interest,  and  the  note  was 
delivered  up  and  canceled;  (5)  that  after  the  death  of  Peter 
Schmitt,  September  12,  1895,  and  during  the  lifetime  of 
J.  J.  Williams,  the  widow,  Josephine,  paid  two  of  the  said 
$500  notes,  to  wit  the  note  which  became  due  February  13, 
1896,  and  the  note  which  became  due  February  13,  1897,  re- 
spectively, including  the  interest  which  remained  due  and 
unpaid  thereon,  which  two  notes  had  not  been  actually  sur- 
rendered at  the  time  of  the  death  of  J.  J.  Williams,  which 
occurred  December  20,  1896;  (6)  that  J.  J.  Williams  left  a 
last  will  and  testament,  wherein  his  widow  was  named  as 
executrix  and  residuary  legatee;  (7)  that  Januaiy  26,  1897, 
said  will  was  admitted  to  probate,  and  the  widow  duly  quali- 
fied and  acted  as  such  executrix;  (8)  that  February  10,  1897, 
Josephine  Schmitt  paid  to  Lurenza  J.  Williams,  as  such  ex- 
ecutrix, interest  upon  said  notes  remaining  unpaid  in  full 
to  March  28,  1897,  and  received  from  her  therefor  her  re- 
ceipt as  follows: 

"Beaver  Dam,  Wis.,  Feb.  10,  1897. 
"Received  from  Mrs,  Peter  Schmitt  this  date  $250.00,  in 
full  for  interest  on  $5,000.00,  to  March  28th,  1897. 

"Mrs.  J.  J.  Williams,  Executrix;" 

(9)  that  March  28.  1898,  Josephine  Schmitt  also  paid  to 
Lurenza  J.  Williams,  as  such  executrix,  the  note  which  be- 
came due  February  13,  1898,  together  with  the  interest 
thereon,  and  upon  the  $4,500  secured  by  the  mortgage  and 
remaining  unpaid  at  the  time,  and  said  note  so  paid  was  sur- 
rendered by  said  executrix;  (10)  that  March  27,  1899, 
Josephine  Schmitt  paid  to  Lurenza  J.  Williams,  as  such  ex- 
ecutrix, $725  in  payment  of  the  last  $500  note  (being  the 
one  which  became  due  February  13,  1899),  and  interest  on 
the  remaining  $4,000  note  in  full  to  March  28,  1899,  and 
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upon  making  such  payment  she  received  from  her  son  and 
agent,  W.  H.  Stacy,  a  receipt  as  follows: 

"Beaver  Dam,  Wis.,  March  28,  1899. 

'^Received  of  Mrs,  Peter  Schmitt  $750.00,  being  interest 
in  full  for  one  year  on  $4,000  and  note  of  $600,  due  Feb- 
ruary 13th,  1899. 

"Mbs.  J.  J.  Wn-LiAMs,  by  W.  H.  Stacy. 

"Pays  interest  to  March  28th,  1899"— 
and  said  $500  note,  which  became  due  February  13,  1899, 
was  delivered  up  and  canceled;   (11)   that  November  29, 

1899,  Lurenza  J.  Williams  died  testate;  that  January  2, 

1900,  her  will  was  admitted  to  probate,  and  E.  L.  Hall  was 
duly  appointed  as  executor  of  her  estate  and  qualified  as 
such;  (12)  that  neither  J.  J.  Williams,  nor  his  widow, 
Lurenza  J.  Williams,  during  their  lifetime,  made  any  claim 
upon  the  two  notes  of  $500  each  maturing  February  13, 
1896,  and  February  13,  1897,  after  their  payment  as  before 
stated,  but,  on  the  contrary,  both  of  them  treated  and  recog- 
nized them  as  paid;  (13)  that  February  19,  1900,  E.  L. 
Hall,  ^s  such  executor,  at  the  request  of  the  plaintiff,  made 
a  written  assignment  of  said  mortgage  and  $4,000  note  to 
the  plaintiff,  which  assignment  purported,  also,  to  convey  to 
the  plaintiff  the  two  notes  which  fell  due  February  13,  1896, 
and  February  13,  1897,  and  which  had  been  paid  during  the 
lifetime  of  J.  J.  Williams,  but  not  surrendered  as  aforesaid, 
and  delivered  said  mortgage  and  notes  to  the  plaintiff,  who 
thereupon  claimed  to  be  the  owner  thereof;  (14)  that  March 
23,  1900,  and  before  the  commencement  of  this  action,  and 
while  the  plaintiff  had  possession  of  said  notes  and  mortgage, 
claiming  to  be  the  owner  thereof,  the  said  Josephine  Schmitt 
duly  tendered  to  the  plaintiff  the  full  amount  so  remaining 
unpaid  upon  said  notes  and  mortgage,  including  the  interest 
to  March  29,  1900,  to  wit,  the  sum  of  $4,200  in  cash  in  pay- 
ment of  said  indebtedness,  but  that  the  plaintiff  refused  to 
accept  or  receive  the  same,  and  the  same  was  thereupon  on 
the  same  day  deposited  in  the  Citizens'  Bank  of  Juneau,  in 
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Dodge^  coTinty,  for  the  plaintiff,  and  the  plaintiff  was  notified 
thereof,  and  said  sum  has  been  brought  into  court  and  de- 
posited with  the  clerk  for  the  plaintiff,  and  the  clerk's  receipt 
therefor  delivered  to  the  plaintiff,  pursuant  to  the  rules  of  the 
county  court  and  the  statute  in  such  case  made  and  provided ; 
(15)  that  all  of  said  notes  were  made  payable  to  Bernard 
Hauser,  or  order ;  that  none  of  them  were  transferred  by  in- 
dorsement, and  the  plaintiff  paid  no  valuable  consideration 
for  them  or  for  said  mortgage. 

And  as  conclusions  of  law  the  court  found,  in  effect,  that 
the  plaintiff  was  the  owner  and  holder  of  the  $4,000  note, 
and  the  mortgage  securing  the  same,  but  is  not  a  bona  fide 
holder  thereof  for  value;  that  the  indebtedness  secured  by 
the  mortgage,  except  the  $4,000  note  and  interest  thereon 
from  March  28,  1899,  was  fully  paid  and  discharged  before 
the  notes  and  mortgage  were  assigned  to,  or  came  into  the  pos- 
session of,  the  plaintiff;  that  by  the  tender  of  the  $4,200,  and 
keeping  the  same  good,  and  bringing  the  same  into  court  for 
the  plaintiff,  the  lien  of  the  mortgage  on  the  land  was  dis- 
charged by  operation  of  law ;  that  the  plaintiff  is  not  entitled 
to  recover  herein,  and  the  complaint  should  be  dismissed, 
with  costs — and  ordered  judgment  accordingly.  From  the 
judgment  so  entered  the  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  il.  C.  UmbreU,  at- 
torney, and  Hoyt,  Doe,  Umbreit  &  dwell,  of  counsel,  and 
oral  argument  by  A,  C.  Umbreit. 

For  the  respondent  there  was  a  brief  by  Sawyer  &  Sawyer, 
and  oral  argument  by  E.  W,  Sawyer, 

Cassoday,  C.  J.  The  questions  involved  are  mostly  mat- 
ters of  fact  To  the  several  findings  of  the  court  there  are 
few  exceptions.  There  is  no  dispute  but  that  the  mortgage 
was  given  by  Peter  Schmitt  and  wife,  March  28,  1894,  to 
secure  six  notes,  five  of  which  were  for  $500  each,  and  one 
for  $4,000,  and  each  with  interest  at  five  per  cent   per 
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annum.  The  complaint  erroneously  alleges  that  the  several 
notes  were  signed  by  Mrs,  Schmittj  as  well  as  her  husband^ 
and  also  as  to  the  respective  dates  at  which  the  several  notes 
became  due  and  payable,  as  appears  from  the  third  finding, 
to  which  no  exception  is  taken.  There  is  no  dispute  as  to  the 
$4,000  note.  It  is  conceded  that  the  note  of  $500  which  be- 
came due  and  payable  February  13,  1895,  was  paid  by  Peter 
Schmitt  and  taken  up  during  his  lifetime.  So  it  is  conceded 
that  the  defendant  Mrs.  Schmitt  paid  and  took  up  two  of  the 
$500  notes  which  became  due  and  payable,  respectively,  Feb- 
ruary- 13,  1898,  and  February  13,  1899.  The  real  contro- 
versy is  whether  the  two  $600  notes  which  became  due  and 
payable,  respectively,  February  13,  1896,  and  February  13, 
1897,  were  paid  during  the  lifetime  of  J.  J.  Williams,  as 
found  by  the  trial  court.  The  claim  is  that  such  payment 
was  in  fact  made  to  one  Eambusch  with  the  consent,  ac- 
quiescence, and  authority  of  Mr.  Williams.  As  bearing 
upon  the  question,  it  should  be  observed  that  on  the  same  day 
of  the  execution  of  the  several  notes  and  mortgage,  March  2S, 
1894,  they  were  all  transferred  by  an  assignment  made  by 
Bernard  Hauser,  to  whom  they  were  made  payable,  to  J.  J. 
Williams;  that  Peter  Schmitt  died  September  12,  1895,  leav- 
ing the  defendant,  his  widow,  and  their  children,  him  sur- 
viving; that  Rambusch  committed  suicide  October  20,  1896 ; 
that  J.  J.  Williams  died  testate  December  20,  1896 ;  that  his 
will  was  admitted  to  probate  January  26,  1897;  that  his 
widow,  Lurenza  J.  Williams,  was  named  therein  as  executrix 
and  residuary  legatee;  and  she  thereupon  qualified  as  such 
executrix;  that  Mrs.  Williams  died  testate  November  29, 

1899,  and  her  will  was  admitted  to  probate  January  2,  1900, 
with  E.  L.  Hall  named  therein  as  executor,  who  was  duly 
appointed  as  such  executor  and  qualified ;  that  February  19, 

1900,  Hall,  as  such  executor,  assigned  the  $4,000  note  and 
mortgage  to  the  plaintiff,  a  son  of  Mrs.  Williams  by  a  for- 
mer husband,  and  that  such  assignment  also  purported  to 
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transfer  to  the  plaintiff  the  two  $500  notes  which  became  due 
and  payable,  respectively,  February  13,  1896,  and  February 
13,  1897.  It  is  a  significant  fact  that  the  $500  note  due  and 
payable  February  13,  1895,  was  actually  paid  to  Rambusch, 
September  13,  1894,  and  taken  up  and  marked  "Paid,"  with 
a  receipt  attached,  of  which  the  following  is  a  copy : 

"Juneau,  Wis.,  September  13,  1894. 
^Tleceived  of  Peter  Schmitt,  $515.07.  payment  of  note  of 
five  hundred   dollars  and  interest  thereon  from  February 
13th,  1894.  W.  T.  Rambusch,  per  Chas.  Hawks." 

That  pretty  clearly  shows  that  in  that  transaction  Ram- 
busch acted  as  the  agent  of  J.  J.  Williams  in  receiving  the 
$515.07,  and  delivering  up  the  note  to  Peter  Schmitt.  So  it 
appears  that  less  than  three  months  afterwards,  and  on  Pe- 
oember  4,  1894,  Peter  Schmitt  paid  to  Rambusch  $300  inter- 
est to  March  28, 1895,  on  notes,  and  took  his  receipt  therefor ; 
that  October  9,  1895,  the  defendant,  Mrs.  Schmitt,  paid  to 
Rambusch  $512.50  to  apply  on  mortgage  "and  interest  on  said 
$500"  to  date,  and  took  his  receipt  therefor ;  that  December 
3,  1895,  the  defendant,  Mrs.  Schmitt,  paid  to  Rambusch, 
"$775,  being  interest  in  full  on  $5,500  to  March  28,  1896, 
and  $500  to  apply  on  principal,  leaving  a  balance  due  of 
principal  of  $5,000,"  and  took  his  receipt  therefor.  As  in- 
dicated, all  of  those  payments  were  so  made  to  Rambusch 
during  the  life  of  Mr.  Williams,  and  while  he  was  the  owner 
of  all  the  notes  and  mortgage.  Rambusch  was  present  when 
the  mortgage  was  executed,  and  took  the  acknowledgment 
^loreover,  it  appears  that  the  $500  note  due  February  13, 
1895,  remained  in  the  possession  of  Rambusch  imtil  it  was 
paid  and  taken  up,  September  13,  1894.  Upon  the  death  of 
Mr.  Williams,  December  20,  1896,  and  the  probate  of  his 
will,  all  of  the  notes  and  the  mortgage  became  the  property 
of  Mrs.  Williams.  As  found  by  the  trial  court,  February  10, 
1897,  the  defendant,  Mrs,  Schmitt,  paid  to  Mrs.  Williams, 
"$250  in  full  for  interest  on  $5,000  to  March  28,  1897,"  and 
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took  her  receipt  therefor  as  executrix,  stating  the  f ac^.  This 
is  consistent  only  on  the  theory  that  the  several  payments 
so  made  to  Rambnsch  were  in  full  payment  and  satisfaction 
of  the  three  $500  notes,  which  became  due,  respectively, 
February  13,  1895,  February  13,  1896,  and  February  13, 
1807,  and  the  interest  on  the  other  notes  to  March  28,  1896. 
So  the  payment  to  Mrs.  Williams  by  Mrs,  Schmitt  of  $750, 
being  interest  in  full  for  one  year  on  $4,000.  and  note  of 
$500  due  February  13,  1899,"  and  taking  a  receipt  therefor, 
stating  the  fact,  is  consistent  only  upon  the  same  theory. 
Thus  it  appears  that  Mr.  Williams  had  been  the  owner  of  all 
six  notes  and  mortgage  for  nearly  three  years  when  he  died ; 
and  hence  he  must  have  known  that  during  that  period  one 
of  the  notes  and  the  annual  instalment  of  interest  on  all  the 
other  notes  became  due  and  payable  in  the  winter  of  1895, 
and  that  another  of  the  notes  and  the  annual  instalment  of 
interest  on  all  the  other  unpaid  notes  became  due  in  the  win- 
ter of  1896.  And  yet  it  does  not  appear  that  during  that 
time  Mr.  Williams  made  any  claim  to  Mr.  or  Mrs,  Schmitt 
that  either  of  such  notes,  or  any  instalment  of  interest  on  the 
notes,  or  any  of  them,  had  not  been  paid.  A  fair  inference 
is  that  he  knew  that  such  payments  had  been  made,  and  ac- 
quiesced therein.  And  so  the  court  found  that  neither  Mr. 
Williams  nor  Mrs.  Williams,  during  their  respective  lives, 
"made  any  claim  upon  the  two  $500  notes  so  maturing  Feb- 
niary  13,  1896,  and  February  13,  1897,  after  their  payment 
as  above  stated,  but,  on  the  contrary,  both  of  them  treated 
and  recognized  them  as  paid."  This  finding  is  amply  sup- 
ported by  competent  evidence,  and  the  same  is  true  of  the 
other  findings  in  the  case.  Of  course,  if  Mr.  and  Mrs.  Will- 
iams were  bound  by  the  payments  so  made  to  Rambusch, 
then  the  plaintiff,  who  claims  ^y  assignment  from  the  ex- 
ecutor of  Mrs.  Williams's  estate,  several  years  after  the  ma- 
turity of  the  notes,  is  equally  bound  by  such  payments.  It 
sufficiently  appears  that  Mrs.  Williams  had  knowledge  of 
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such  payments  to  Rambusch  when  she  gave  the  receipts  men- 
tioned, and  it  may  fairly  be  inferred  that  Mr.  Williams,  who 
lived  two  months  after  Rambusch  committed  suicide,  had 
knowledge  of  such  payments,  and  acquiesced  therein.  Such 
facts  bring  the  case  within  the  well-recognized  principle  of 
ratification,  Ladd  v,  HUdehrant,  27  Wis.  135 ;  Phillips  v. 
McGrath,  62  Wis.  124,  22  N.W.  169.  Thus  it  was  said  by 
Mr.  Justice  Field: 

"The  ratification  operates  upon  the  act  ratified  precisely 
as  though  authority  to  do  the  act  had  been  previously  given, 
except  where  the  rights  of  third  parties  have  intervened  be- 
tween the  act  and  the  ratification.  The  retroactive  efficacy 
of  the  ratification  is  subject  to  this  qualification.  The  inter- 
vening rights  of  third  persons  cannot  be 'defeated  by  the 
ratification."     Cook  v,  TuUis,  18  Wall.  338. 

That  was  quoted  approvingly  by  Cole,  C.  J.,  in  Galloway 
V.  Hamilton,  68  Wis.  656,  32  K  W.  636.  We  mufit  hold  that 
the  payments  made  to  Rambusch  were  ratified  by  Mr.  and 
Mrs.  Williams,  and  that  the  plaintiff  is  bound  by  such  ratifi- 
cation. The  case  is  distinguishable  from  Bartel  v.  Brown, 
104  Wis.  493,  80  N.  W.  801,  and  Spence  v.  Pieper,  107  Wis. 
453,  83  K  W.  660. 

By  the  Court. — The  judgment  of  the  county  court  of  Dodge 
county  is  affirmed. 


Priewe,  Appellant,  vs.  Fitzsimons  &  Coiq^NELL  Compat^y 
and  others,  Respondents. 

March  24— April  17,  1903, 

Appeal:  Inconaistent  findings:  Riparian  owners:  Restoring  level  of 
lake  by  dam:  Nuisances:  Abatement. 

1.  Where  there  la  a  finding  Inconsistent  with  the  Judgment  in  an 
action,  and  other  findings  by  themselves  sufficient  to  warrant 
such  Judgment,  it  should  be  reversed  unless  found  to  be  clearly 
right  upon  the  evidence. 
Vol.  117-82 
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2.  It  being  settled  thi^t  a  riparian  proprietor  as  a  matter  of  right 

may  dam  up  the  outlet  of  a  lake  so  as  to  raise  the  level  of  the 
water  therein  to  where  It  was  at  a  former  time  before  disturbed 
by  unlawful  Interference  by  drainage  operations,  a  finding  that 
a  dam  constructed  by  such  proprietor  for  that  purpose  will 
cause  the  water  of  the  lake  to  rise  higher  than  before  such  in- 
terference, and  one  that  the  level  of  the  lake  cannot  be  raised 
to  its  former  condition  without  obstructing  the  outlet  of  the 
lake  substantially  as  by  the  construction  of  such  dam,  are  mani- 
festly inconsistent,  and  no  Judgment  Involving  the  legality  of 
such  obstruction  can  be  based  thereon. 

3.  When  a  person  has  a  legal  or  equitable  right  to  do  a  particular 

thing,  requiring  in  the  enjoyment  thereof  the  exercise  of  Judg- 
ment, and  he  proceeds  with  due  care  in  that  regard,  and  the 
conditions  are  such  that  a  mistake  of  Judgment  on  his  part 
might  create  an  actionable  private  nuisance,  but  the  indications 
are  clear  that  such  mistake  will  probably  be  promptly  remedied 
by  him  upon  the  same  developing,  and  private  parties,  in  mere 
anticipation  that  such  person's  operations  may  create  such  a 
nuisance  injurious  to  them,  prevent  him  from  a  fair  exercise 
of  his  Judgment  in  the  matter  by  obstructing  his  proceeding  at 
all,  they  are  wrongdoers  and  may  be  dealt  with  at  law  or  in. 
equity  as  the  case  may  require  for  the  efficient  protection  of 
such  right. 

4.  A  person,  in  mere  anticipation  that  an  actionable  private  nui- 

sance injurious  to  him  may  result  from  the  operations  of  an- 
other upon  his  own  premises  or  upon  premises  where  he  may 
lawfully  be  for  the  purposes  of  such  operations,  cannot  main- 
tain an  action  at  law  or  In  equity  against  such  person  in  re- 
spect thereto.  ,  « 

5.  Where  there  is  no  right  of  action  to  restrain  or  remove  or  to  ob- 

tain damages  in  respect  to  a  nuisance  created  by  another,  there 
is  no  right  to  prevent,  restrain  or  remove  such  nuisance  with- 
out Judicial  proceedings. 
[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  cjounty  court  of  Wauke- 
sha county :  M.  S.  Grtswold,  Judge.    Reversed. 

IMuskego  Lake,  in  its  natural  state  and  as  it  existed  before 
artificially  changed  as  hereinafter  stated,  was  a  meandered 
body  of  navigable  water  covering  a  considerable  extent  of 
country  in  Waukesha  county,  Wisconsin.  The  movement  of 
the  water  thereof  was  toward  the  southerly  side  of  the  lake, 
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where  there  was  an  outlet  through  which  the  water  flowed, 
and  thenoe  in  a  narrow,  sluggish  stream  for  some  over  a  mile 
to  and  into  Wind  Lake,  in  Racine  county.  Plaintiff,  since 
prior  to  1885,  has  been  the  owner  of  a  tract  of  land  bordering 
on  Muskego  Lake  or  the  meander  line  thereof,  to  wit,  lot  4, 
section  14,  town  5,  range  20,  containing  sixty-six  and  one 
half  acres.  The  natural  frontage  of  such  land  upon  the  lake 
was  about  100  rods.  The  riparian  rights  of  the  plaintiff  ap- 
purtenant to  his  land  were  of  considerable  value.  Prior  to 
1890  a  canal  was  legally  excavated  from  a  point  about  1,100 
feet  north  of  the  southeasterly  shore  of  the  lake  to  Wind 
Lake,  of  sufficient  width  and  depth  to  drain  the  water  of  the 
former  lake  into  the  basin  of  the  latter,  reducing  the  level 
of  the  water  of  the  former  about  four  and  one  half  feet  The 
canal  in  the  bed  of  the  lake  was  planned  eighteen  feet  wide 
at  the  bottom  and  thirty-four  feet  wide  at  the  top,  but  was 
made  wider.  It  was  constructed  under  legislative  authority 
by  commissioners  duly  appointed  for  that  purpose,  and  at 
the  cost  of  the  landowners  benefited  by  the  drainage,  includ- 
ing the  plaintiff.  The  result  of  such  construction  as  to  plaint- 
iff's premises  was  to  uncover  a  strip  of  land  in  front  thereof 
from  fifty  to  one  hundred  feet  wide,  but  without  materially 
impairing  the  value  of  his  riparian  rights.  He  became  a 
party  to  the  drainage  work  done  by  the  commissioners  by 
accepting  the  benefits  thereof  and  paying  the  assessment  im- 
posed upon  his  property  by  reason  of  such  benefits. 

Between  April  17,  1892,  and  some  time  in  1894,  the  Wis- 
consin State  Land  &  Improvement  Company,  a  corporation 
acting  under  colorable  authority  from  the  state  of  Wisconsin, 
prosecuted  a  scheme  for  wholly  draining  said  lake,  and  in 
so  doing  deepened  and  greatly  changed  the  character  of  the 
canal  in  the  bed  of  the  lake,  and  also  deepened  it  throughout 
its  entire  length  between  Muskego  Lake  and  Wind  Lake,  and 
made  other  physical  changes  sufficient,  in  the  whole,  to  re- 
duce the  level  of  the  former  lake  about  four  feet,  greatly 
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damaging  plaintiflPs  premises.  In  1894,  while  the  said  sec- 
ond drainage  was  in  progress,  plaintiff  oommenced  an  action 
in  the  circuit  court  for  Milwaukee  county  against  the  im- 
provement company  to  restrain  it  from  completing  its  scheme 
of  drainage  and  to  compel  it  to  restore  the  lake  to  the  condi- 
tion it  was  in  prior  to  the  commencement  of  its  work.  Such 
proceedings  were  duly  had  in  such  action  that  March  25, 
1898,  judgment  was  rendered  in  favor  of  plaintiff,  deciding 
that  the  legislative  enactments  to  which  the  improvement 
company  referred  for  its  authority  to  drain  the  lake  were  un- 
constitutional and  void,  and  that  plaintiff  was  entitled  to 
have  the  lake  restored  to  the  condition  it  was  in  prior  to  the 
company's  operations,  and  requiring  such  company  to  do  so 
within  thirty  days,  and  providing  that  if  it  neglected  to  do 
so,  plaintiff  might  himself  accomplish  such  result  at  its  cost. 
This  language  was  used  in  the  judgment  which  was  rendered : 

"Plaintiff  ...  is  entitled  to  have  the  canal  consti- 
tuting the  outlet  of  Muskego  Lake  filled  up  and  restored  to 
the  condition  in  which  it  was  left  after  the  completion  of  the 
work  of  drainage  under  said  ch.  169,  Laws  of  1887,  and 
.  .  .  to  have  the  waters  of  Muskego  Lake  restored  to  the 
level  at  which  the  same  stood  at  and  after  the  completion  of 
such  drainage  and  prior  to  the  doing  of  any  work  by  the  de- 
fendant" 

"The  defendant  ...  is  commanded,  ordered  and  re- 
quired to  fill  up  the  ditches  dug  by  it  in  the  bed  of  Muskego  ^ 
Lake  and  to  fill  up  and  restore  the  canal  or  outlet  connecting 
Muskego  Lake  with  Wind  Lake  to  the  condition  in  whicdi 
such  canal  was  before  the  defendant  did  any  work  therein 
80  as  to  permit  the  water  to  remain  and  return  to  ayid  refill 
the  lake  to  the  level  at  which  it  stood  prior  to  the  .  .  . 
time  that  the  defendant  did  any  work  of  drainage  therein. 
And  said  defendant  is  ordered,  adjudged  and  decreed  to  re- 
store and  to  refill  the  canal  leading  from  Muskego  Lake  to 
Wind  Lake  within  thirty  days  of  the  ser\dce  of  notice  of 
entry  of  the  judgment  herein  ...  so  that  said  canal 
.  .  .  when  so  filled  and  restored  shall  not  average  more 
than  eight  feet  in  depth  nor  more  than  eighteen  feet  in  width 
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at  the  bottom,  and  not  more  than  thirty-four  feet  in  width 
at  the  top.  But  in  case  said  defendant  does  not  begin  work 
of  refilKng  and  restoring  said  canal  leading  from  Muskego 
Lake  to  Wind  Lake  witiiin  seven  days  from  and  after  the 
service  of  notice  of  entry  of  this  judgment  upon  it,  thereupon 
the  plaintiff,  at  his  option,  may  cause  said  work  of  refilling 
and  restoring  said  canal  to  be  done  as  required  of  the  defend- 
ant and  the  plaintiff's  expense  and  cost  of  doing  said  work 
shall  be  paid  by  the  defendant" 

The  improvement  company  appealed  from  such  judgment 
to  this  court,  where  it  was  construed  by  so  restraining  the 
literal  sense  thereof  as  to  require  only  such  filling  up  of  ex- 
cavations between  the  two  lakes,  or  in  Muskego  Lake,  as 
might  be  necessary  to  restore  the  natural  condition  of  the 
water  of  the  latter  lake  to  that  existing  before  the  second 
drainage  woik  was  commenced.  103  Wis.  537,  553,  79 
X.  W.  780.  Such  construction,  or  modification,  it  may  well 
be  called,  was  deemed  necessary,  as  indicated  in  the  opinion 
of  this  court,  because  it  was  seen  that  if  the  judgment  were 
taken  literally,  it  would  bear  with  unnecessary  harshness 
upon  the  improvement  company  and  probably  result  in  the 
plaintiff  not  obtaining  any  relief  whatever  as  a  result  of  the 
litigation.  It  was  in  effect  pointed  out  that  the  objective 
point  sought,  and  which  plaintiff  was  entitled  to  secure,  was 
the  restoration  of  the  level  of  the  lake  to  the  condition  it  was 
in  before  being  disturbed  by  the  improvement  company  under 
its  pretended  authority,  and  that  if  it  were  required  to  do 
that  by  restoring  the  canal  from  Muskego  Lake  to  Wind  Lake 
to  its  former  condition,  and  to  do  that  by  the  exact  means 
mentioned  in  the  judgment,  taking  the  same  in  its .  strict 
literal  sense,  the  expense  would  probably  be  so  great  that  the 
judgment  could  not  be  enforced  for  want  of  financial  re- 
sponsibility of  the  defendant  company.  It  was  easily  seen 
that  in  such  event  plaintiff  could  not  bear  the  expense  of 
doing  the  work  himself.  Since  it  appeared  that  such  change 
could  be  made  in  the  canal  in  Muskego  Lake  bed  as  would  ac- 
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complish  the  object  of  the  decree  at  trifling  expense,  as  com- 
pared with  the  oopt  of  accomplishing  that  result  by  a  literal 
compliance  with  the  court's  decree,  without  affecting  the 
substantial  rights  of  any  one  not  a  party  to  the  litigation,  the 
decree  was  construed,  or  modified,  accordingly.  The  im- 
provement company  failed  to  comply  with  the  judgment  as 
affirmed  by  this  court,  whereupon  plaintiff  built  a  dam  across 
the  canal  about  700  feet  northerly  from  the  old  shore  line, 
making  the  dam  sufficiently  high,  in  his  judgment,  to  secure 
that  which  the  court  had  decreed  was  his  right.  Within  a 
day  or  two  after  the  dam  was  completed,  the  defendants,  ex- 
cept the  Fitzsimons  &  Connell  Company  and  William  But- 
tenhagen,  concerting  together,  removed  a  large  portion  of  the 
dam  from  the  crest  down  to  several  inches  below  the  location 
of  the  bottom  of  the  old  canal.  The  persons  concerned  in  tho 
transaction,  by  their  conduct  on  the  occasion  thereof  and 
their  attitude  thereafter,  gave  plaintiff  reasonable  ground 
to  believe  that  if  he  attempted  to  rebuild  the  dam  it  would 
be  destroyed  as  before,  and  that  he  could  only  protect  his 
right  in  the  matter  by  applying  to  the  equity  jurisdiction  of 
the  court  to  compel  the  defendants  to  restore  the  result  of  his 
work  to  the  condition  in  which  they  found  it,  and  to  respond 
in  damages  for  the  loss  caused  to  him  by  their  operations  and 
to  restrain  them  from  further  interfering  with  his  efforts  to 
restore  the  former  lake  level.  This  suit  was  conmienced  ac- 
cordingly. 

The  complaint  contained  appropriate  allegations  to  show 
all  the  matters  heretofore  stated,  except  the  construction  of 
the  judgment  in  the  former  litigation.  The  prayer  of  the 
complaint  was,  first,  that  defendants  be  required  to  restore 
the  canal  to  the  condition  it  was  placed  in  by  plaintiff's  work ; 
second,  that  defendants  be  enjoined  from  interfering  with 
plaintiff's  future  operations  to  restore  the  lake  to  its  condi- 
tion prior  to  the  drainage  work  done  by  the  Wisconsin  State 
Land  &  Improvement  Company;  third,  that  plaintiff  have 
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judgment  for  the  damages  suffered  by  him  from  the  wrong- 
ful conduct  of  the  defendants  complained  of;  fourth,  that 
plaintiff  have  such  further  relief  as  the  court  might  deem 
proper,  and  recover  his  costs  of  the  litigation. 

The  defendants  answered,  justifying  their  conduct  by  al- 
leging that  they  were  specially  interested  in  maintaining  the 
canal  in  the  condition  it  was  in  prior  to  the  second  drainage, 
and  that  all  they  did  was  done  in  good  faith  to  prevent  plaint- 
iff from  disturbing  such  condition.  ^ 

The  evidence  on  the  part  of  plaintiff  tended  to  show  that  he 
had  no  purpose  in  constructing  the  dam  across  the  canal,  to 
make  the  same  higher  than  was  necessary  to  obviate  the  effect 
upon  the  level  of  the  lake,  of  the  second  drainage  and  that 
he  left  the  crest  of  the  dam  several  inches  lower  than  the 
proper  level  of  the  lake,  and  twenty-two  feet  wide.  The  evi- 
dence was  undisputed  that  the  defendants  peaceably  de- 
stroyed the  dam  for  about  ten  feet  on  the  crest,  to  a  point 
about  seven  inches  below  the  bottom  of  the  old  canal;  that 
they  insisted  openly  that  plaintiff  had  no  right  to  fill  up  any 
portion  of  the  canal  above  the  location  of  such  bottom.  There 
was  evidence  tending  to  show  that  the  old  canal  was  incor- 
porated into  the  new  one  and  that  defendants  approved 
thereof  and  acquiesced  therein;  and  the  evidence  was  un- 
disputed and  it  was  established  as  a  fact,  that  when  they  de- 
stroyed plaintiff's  work,  the  level  of  the  water  in  the  lake 
was  considerably  below  where  it  was  before  the  second  drain- 
age. Whether  the  plaintiff^s  dam,  had  it  been  left  undis- 
turbed, would  have  raised  the  level  of  the  lake  higher  than 
where  it  was  before  the  canal  was  deepened,  was  in  dispute, 
plaintiff  contending  in  good  faith  that  it  would  not.  There 
was  also  evidence  tending  to  show,  in  one  view  thereof,  that 
the  dam  was  too  high,  while  there  was  other  evidence  tending 
to  prove  that  though  the  crest  of  the  dam  was  some  two  feet 
and  a  half  higher  than  the  bottom  of  the  old  canal,  by  reason 
of  the  fall  from  the  crest  of  the  dam  to  the  tail  water  below, 
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water  would  be  discharged  to  the  lower  level,  when  high 
enough  to  flow  over  the  dam,  in  a  sufficient  volume  to  prevent 
the  level  of  the  lake  being  made  higher  than  the  same  was 
prior  to  1892.  There  was  no  evidence  produced,  as  to  the 
amount  of  water  required  to  be  discharged  from  the  lake  in 
order  to  regulate  the  level  thereof  as  plaintiff  was  entitled 
to  do,  or  what  length  upon  the  crest  of  a  dam  twenty-two  feet 
wide,  the  width  of  the  crest  of  plaintiff's  dam,  it  would  take 
to  pass  such  amount 

The  court  decided  the  issues  in  effect  as  follows: 

(1)  This  related  merely  to  an  amendment  of  the  answer. 

(2)  There  is  no  evidence  connecting  defendants  Fitz- 
simons &  Connell  Company  and  William  Buttenhagen  with 
the  alleged  wrongdoing,  and  plaintiff's  counsel  so  conceded 
the  fact  to  be  at  the  close  of  the  evidence. 

(3)  The  allegations  of  the  complaint  relating  to  the  first 
and  second  drainage,  and  the  suit  by  plaintiff  to  enjoin  the 
latter  and  compel  the  restoration  of  the  lake  to  its  condition 
prior  to  such  latter  drainage,  and  the  result  of  such  suit,  are 
true. 

(4)  The  first  drainage  work  was  done  under  and  pursuant 
to  legal  authority  and  all  of  the  defendants,  except  the  Fitz- 
Simons  &  Connell  Company  and  William  Buttenhagen,  are 
specially  interested  in  maintaining  the  same. 

(5)  There  was  a  second  drainage  of  Muskego  Lake,  sub- 
stantially as  alleged  in  the  complaint,  but  in  judicial  proceed- 
ings, as  there  alleged,  the  same  was  held  to  be  without  au- 
thority of  law,  and  the  excavations  made  in  effecting  such 
drainage  should  be  filled  up  by  the  party  responsible  therefor. 

(6)  Plaintiff  and  others,  before  the  commencement  of 
this  action,  filled  the  canal  at  a  point  about  700  feet  from  the 
southeasterly  shore  to  a  j)oint  considerably  above  where  the 
bottom  of  the  old  canal  was,  causing  the  water  of  the  lake  to 
rise  above  the  level  of  such  bottom,  and  rendering  it  probable 
that  the  water  would  rise  to  a  sufficient  height  to  overflow  the 
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lands  in  which  defendants  were  interested,  which  were 
drained  by  the  canal  as  it  existed  before  the  second  drainage. 
Thereupon  defendants,  believing  that  such  would  be  the  re- 
sult, peaoeablj  removed  the  dam  and  in  so  doing  made  an 
opening  therein  somewhat  lower  than  the  bottom  of  the  old 
canal.  If  they  had  not  taken  such  course,  the  dam  would 
have  caused  the  water  to  set  back  upon  the  lands  they  owned 
or  were  interested  in,  which  were  uncovered  by  the  first 
drainage. 

(7)  The  reasonable  cost  of  replacing  the  filling,  taken 
out  by  the  defendants,  is  $175. 

(8)  Plaintiff's  filling  was  within  the  boundaries  of  the 
old  canaL  It  was  necessary  to  remove  the  same  in  order  to 
prevent  great  damage  to  the  defendants  by  overflowing  the 
lands  in  which  they  were  interested,  and  they  accomplished 
such  result  for  no  other  purpose  than  to  prevent  such  dam- 
age from  accruing. 

(9)  After  considering  plaintiff's  request,  the  court  also 
finds  as  facts, — the  Wisconsin  State  Land  &  Improvement 
Company  wholly  neglected  to  comply  with  the  judgment  re- 
quiring it  to  restore  the  canal  between  Muskego  Lake  and 
Wind  Lake  to  the  condition  in  which  it  found  the  same. 

(10)  It  was  a  matter  of  common  knowledge  among  the 
people  living  within  the  vicinity  of  Muskego  Lake  and  inter- 
ested in  the  drainage  thereof,  including  the  defendants,  at 
the  time  of  the  acts  complained  of,  that  plaintiff  was  author- 
ized by  the  judgment  against  the  Wisconsin  State  Land  & 
Improvement  Company,  to  fill  up  the  excavations  made  by 
such  company. 

(11)  The  work  done  by  the  improvement  company  con- 
sisted in  so  deepening  and  widening  the  canal  from  Muskego 
Lake  to  Wind  Lake,  and  making  other  excavations,  as  to 
lower  the  former  level  of  the  lake  at  least  four  feet 

(12)  The  improvement  company,  in  constructing  the 
canal  in  the  bed  of  Muskego  Lake,  followed  the  old  line,  but 


506  SUPREME  COURT  OF  WISCONSIN.       [Apk. 


Priewe  v.  Fitzsimons  &  Connell  Ca  117  WisL  497. 

reduced  the  width  of  the  former  ditch  and  deepened  the  same 
some  four  feet. 

(13)  The  effect  of  deepening  the  canal  and  all  the  opera- 
tions of  the  improvement  company  was  to  lower  the  bed  of 
Muskego  Lake  several  inches. 

(14)  Since  the  last  drainage  work  was  done  plaintiff  has 
been  wholly  deprived  of  the  benefit  of  his  riparian  rights. 

(15)  To  refill  all  the  excavations  made  by  the  improve- 
ment company  would  cost  fifteen  to  twenty  thousand  dollars. 

(16)  Plaintiff,  by  being  deprived  of  the  benefit  of  the 
lake  since  January,  1900,  has  been  damaged  to  the  extent  of 
$394.  The  only  practicable  way  to  restore  the  lake  to  the 
condition  in  which  the  improvement  company  found  it,  is  to 
fill  up  the  canal  in  the  bed  of  Muskego  Lake  substantially 
as  plaintiff  did,  for  the  reason  that  such  result  could  not  be 
accomplished  by  restoring  all  of  the  prior  physical  conditions 
without  a  large  expenditure  of  money.  The  court  derives 
this  information  from  the  evidence  and  from  a  personal  view. 

(17)  No  commissioners,  other  than  the  first,  have  ever 
been  appointed  under  the  legislative  enactment  of  1887,  to 
which  reference  is  made  for  authority  to  do  the  first  drain- 
age work,  and  no  legal  work  of  draining  Muskego  Lake  has 
been  done  since  the  work  laid  out  by  such  first  commissioners 
was  completed  in  1889. 

(18)  All  of  the  defendants  except  those  excluded  as  afore- 
said participated  in  destroying  plaintiff's  dam,  and  did  so 
the  next  day  after  the  ss/one  was  completed  and  before  any 
of  the  lands  they  were  interested  in  were  affected  thereby  or 
any  damage  whatever  had  accrued  to  them  by  reason  of  the 
plaintiff's  work. 

Upon  such  facts  the  court  decided  as  matter  of  law  that 
the  defendants  were  entitled  to  a  judgment  dismissing  the 
complaint  with  costs,  and  judgment  was  so  entered.  Plaint- 
iff appealed,  having  filed  such  exceptions  as  were  deemed 
necessary  to  challenge  the  finding  that  the  effect  of  placing 
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the  dam  across  the  canal,  had  it  not  been  removed,  would 
have  been  to  raise  the  water  higher  than  it  was  before  the 
operations  conmienced  by  the  improvement  company,  also 
challenging  the  right  of  the  defendants  to  judgment  on  the 
evidence  or  the  facts  found,  irrespective  of  whether  his  dam 
waa  in  fact  too  high  or  not. 

Geo,  L.  WilliamSj  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Ryan,  Merton  & 
Nevjhury,  and  oral  argument  by  T.  E,  Ryan. 

Mabshall,  J.  The  evidence  abundantly  shows  that  re- 
spondents, or  those  whose  rights  they  assumed  authority  to 
sunmiarily  vindicate  by  removing  appellant's  dam  across  the 
drainage  ditch  in  the  bed  of  the  lake,  were  benefited  by  the 
work  of  the  Wisconsin  State  Land  &  Improveipent  Company 
which  was  condemned  in  the  suit  of  Priewe  against  such 
company  (103  Wis.  537,  79  N.  W.  780),  and  were  parties 
to  such  work  by  acquiescence,  and,  under  the  principles  laid 
down  in  such  case,  were  bound  not  to  complain  of  such  work 
as  regards  the  effect  thereof  upon  their  property.  As  to  them 
the  company  could  have  successfully  claimed  protection  on 
principles  of  estoppel  vn  pais.  In  making  the  second  drain- 
age, it  adopted  the  old  canal  as  a  basis,  in  part,  for  the  new 
work.  '  It  so  incorporated  the  old  excavation  in  the  bed  of 
the  lake  into  the  new  one  that  the  identity  of  the  former  was 
in  a  great  measure  lost.  On  that  account,  when  this  court 
'came  to  construe  the  judgment  against  the  company  in  the 
former  litigation  the  first  canal  was  not  regarded  as  having 
an  identity  distinct  from  the  second  one.  It  was  said,  in  de- 
ciding the  appeal,  that  the  effect  of  the  judgment  in  favor  of 
Mr.  Priewe,  as  rendered  in  the  circuit  court,  was  that  he  was 
entitled  to  have  the  condition  of  Muskego  Lake,  as  the  same 
existed  prior  to  the  second  drainage,  restored;  and,  to  that 
end,  that  he  was  entitled  to  have  so  much  of  the  canal  in  the 
bed  of  the  lake,  or  elsewhere,  filled  up,  as  would  accomplish 
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that  result.  The  thought,  evidently,  in  the  mind  of  the  cir- 
cuit court  in  rendering  the  judgment,  as  understood  and  ap- 
proved here,  was  not  merely  that  the  original  condition  of  the 
old  ditch  should  be  in  all  respects  restored  by  the  improve- 
ment company,  but  that  the  former  condition  of  the  level  of 
the  lake  should  be  restored;  that  the  canal  in  the  bed  of  the 
lake,  as  it  then  existed,  should  be  so  dealt  with  as  to  accom- 
plish that  result.  In  that  litigation  appellant  established  his 
legal  right  to  have  such  former  condition  restored  aB  against 
the  improvement  company.  He  is  evidently  entitled  to  an 
equitable  remedy  to  secure  protection  against  it  in  the  enjoy- 
ment of  that  right  Since  respondents  were,  by  acquiescence, 
parties  to  the  second  drainage  work,  he  has  an  equitable  right, 
as  against  them,  to  a'  restoration  of  the  former  lake  level  by 
the  same  meai^  that  he  may  justly  use  as  to  the  improvement 
company.  They  cannot  be  successfully  heard  to  complain  of 
any  mere  physical  change  in  the  canal  which  does  not  in  fact 
raise  the  level  of  the  lake  higher  than  it  was  before  being  dis- 
turbed by  the  second  drainage.  Hence,  they  were  wrong- 
doers in  destroying  any  part  of  appellant's  work  merely  be- 
cause it  was  done  within  the  boundaries  of  the  old  canal. 
Their  position  in  that  regard  was  not  and  is  not  superior  in 
any  respect  to  that  of  the  improvement  company  from  the 
standpoint  of  right  in  the  abstract.  Therefore,  if  appellant 
did  no  more  in  fact  by  way  of  filling  up  the  canal  than  was 
necessary  to  restore  the  former  level  of  the  lake,  or,  in  otlier 
words,  if,  had  such  filling  not  been  disturbed  by  respondents, 
tte  level  of  the  water  of  the  lake  would  not  have  been  lifted 
above  where  appellant,  as  a  party  not  bound  by  the  second 
drainage  operations,  was  entitled  to  have  the  same,  then  re- 
spondents, in  destroying  his  work,  were  wrongdoers  in  any 
view  of  the  case.  The  position  of  the  trial  court,  it  appears, 
is  in  hannony  with  that  view,  so  far  as  the  course  of  the  trial 
and  the  findings  of  fact  furnish  any  indication  of  the  theory 
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upon  which  the  judgment  was  rendered.  The  judgment, 
we  assume,  went  wholly  on  the  ground  that  appellant  changed 
the  canal  in  the  bed  of  the  lake  so  that,  had  it  so  remained, 
in  the  natural  course  of  things  the  level  of  the  lake  would 
have  been  raised  so  as  to  submerge  lands  owned  by  respond- 
ents, or  some  of  them,  which  were  uncovered  by  the  first 
drainage. 

Passing  the  matter  above  discussed,  we  are  met  by  the 
claim  on  the  part  of  appellant  that  the  trial  court  decided  as 
a  matter  of  fact  that  the  dam  placed  across  the  canal  by  ap- 
pellant was  no  higher  than  was  necessary  to  restore  him  to 
his  former  situation  as  regards  the  water  of  the  lake,  and  that 
such  decision  entitled  him  to  the  relief  prayed  for  or  some  ef- 
fective protection  against  lawless  interference  with  his  opera- 
tions by  respondents.  There  is  good  ground,  it  seems,  for  that 
claim,  looking  at  one  phase  of  the  case  as  the  learned  trial 
court  decided  the  issues.  The  findings,  however,  appear  to 
be  in  irreconcilable  conflict  Findings  1  to  8  inclusive  may 
well  have  been  prepared  for  judicial  approval  upon  the 
court's  suggestion  that  the  issues  made  by  the  pleadings  were 
decided  in  respondents'  favor;  while  findings  9  to  18  seem 
to  have  been  made  in  response  to  requests  by  counsel  for  ap- 
i:)ellant  that  the  matters  referred  to  therein  should  be  passed 
upon  by  the  court  favorably  to  his  client  In  the  first  group 
of  findings  we  find  this  language: 

"If  said  filling  was  not  removed  ...  it  [the  water 
of  the  lake]  would  overflow  the  lands  of  these  defendants 
.  .  .  which  were  drained  by  the  drainage  commissioners' 
worL" 

"If  filling  was  permitted  to  remain  in  said  channel,  as 
placed  there  by  the  plaintiff  and  his  assistants,  ...  it 
would  have  backed  the  water  over  and  upon  large  tracts  of 
vahiable  tillable  land  which  was  reclaimed  to  the  defendant 
landowners  by  the  drainage  done  by  the  commissioners." 

Respondents'  .counsel  point  to  that  language  with  great 
confidence  as  justifying  their  clients  in  summarily  ridding 
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the  canal  of  the  obstructions  placed  therein  by  appellant.  In 
the  second  group  of  findings  we  find  this  language: 

"The  lake  cannot  be  restored  to  its  natural  condition,  or 
the  level  at  which  it  ordinarily  stood  after  the  first  drainage, 
.  .  ' .  80  as  to  give  plaintiff  the  beneficial  use  thereof  as 
provided  by  the  former  judgment,  without  a  literal  compli- 
ance, at  great  expense,  with  the  judgment  rendered  in  said 
former  action,  or  the  partial  damming  or  filling  up  of  the 
said  drain  [meaning  the  drain  in  question]  near  the  south- 
erly end  of  said  lake  bed,  substantially  as  done  by  the  plaint- 
iff. This  finding  is  based  not  only  on  such  testimony  as  is 
in  the  case  on  the  subject-matter  of  this  finding,  but  on  .  .  . 
personal  view." 

It  seems  useless  to  endeavor  to  read  out  of  that  language 
by  construction  any  other  idea  than  that  appellant's  opera- 
tions resulted  in  placing  a  dam  across  the  canal  no  higher 
than  was  reasonably  necessary  to  give  hhn  the  benefit  of  the 
judgment  in  his  favor  by  restoring  the  lake  level  to  where  it 
was  when  disturbed  by  the  improvement  company's  excava- 
tions. Such  idea  being  entrenched  as  a  verity  in  the  findings, 
if  all  the  other  findings  were  in  harmony  therewith  there 
could  be  but  little  doubt  that  appellant  would,  be  entitled  to 
the  relief  he  sought  in  this  litigation  instead  of  being  com- 
pelled |to  go  remediless  from  court  and  be  mulcted  in  costs 
for  having  invoked  the  arm  of  equity  to  protect  him  in  doing 
the  very  thing  that  equity  had  decreed,  after  expensive  liti- 
gation, he  was  entitled  to  do. 

Counsel  for  respondents  suggested  on  the  oral  argument, 
and  there  is  something  of  the  same  sort  in  their  brief,  that 
the  court,  in  making  the  finding  under  consideration,  had  in 
view  merely  the  level  of  the  water  as  adjudged  to  appellant 
in  the  former  case,  not  the  actual  fact  as  to  where  the  level 
of  the  water  was  after  the  first  drainage,  and  that  respondents 
were  not  parties  to  such  litigation,  hence  were  not  bound 
thereby.  True,  as  we  have  before  sufficiently  indicated,  re- 
spondents are  not  bound  by  the  judgment  against  the  im- 
provement company  upon  principles  of  res  judicata.    We  see 
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no  indications  that  the  trial  court  had  that  in  mind  as  ren- 
dering the  finding  in  appellant's  favor  immaterial  as  regards 
impairing  the  one  in  favor  of  respondents.  The  court  re- 
ferred to  the  former  case,  not  as  settling  any  particular  point 
upon  the  laud  of  appellant  up  to  which  he  was  entitled  to 
have  the  lake  level  restored,  but  as  regards  the  principle 
there  established,  which  must  rule  this  case,  not  upon  the 
principle  of  res  judicata,  but  because,  irrespective  of  the  for- 
mer litigation,  appellant  is  entitled  to  the  benefit  of  the  lake 
level  unaffected  .by  the  operations  of  the  improvement  com- 
pany. In  other  words,  the  principles  that  ruled  the  former 
case  must  certainly  prevail  in  this,  on  that  same  subject,  not 
because  they  were  there  adjudicated,  but  because  they  are 
correct.  Of  course,  the  fact  as  to  just  where  the  former  lake 
level  was  was  a  matter  material  to  be  established  in  this  case 
independent  of  the  former  litigation,  and  the  necessary 
height  of  the  dam  in  the  canal,  to  raise  the  lake  to  such  level 
as  well.  Looking  to  the  findings  in  one  aspect,  we  should  say 
the  trial  judge  was  satisfied  that  such  level  was  below  where 
appellant's  work  would  have  restored  it.  Looking  at  the 
findings  in  another  aspect,  the  contrary  just  as  clearly  ap- 
pears. This  irreconcilable  conflict  would  not  call  for  a  re- 
versal of  the  judgment  if  it  were  clearly  right  on  the  evi- 
dence and  the  law  applicable  thereto.  But  we  are  unable  to 
come  to  the  conclusion  that  it  is.  The  evidence  is  certainly 
not  sufficiently  conclusive  for  respondents  to  enable  us  to 
come' to  a  satisfactory  conclusion  that  way  without  doing  the 
work  here  that  rightfully  should  be  done  by  a  trial  judge  and 
generally  is  left,  upon  a  reversal,  for  him  to  do,  where  there  is 
considerable  doubt  as  to  the  truth  of  the  matter.  Brown  v. 
Griswold,  109  Wis.  275,  85  N.  W.  3G3;  Bostwich  v.  MuL  L. 
Ins.  Co.  116  Wis.  392,  92  N.  W.  246. 

It  seems  that  the  learned  trial  judge,  in  looking  at  the  case 
from  the  standpoint  of  the  issues  he  deemed  material,  lost 
sight  of  the  fact  that  it  was  the  level  of  the  water  of  the  lake 
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prior  to  the  second  drainage  that  appellant  was  entitled  to 
have  restored,  not  necessarily  the  former  physical  condition 
of  the  canal  from  Muskego  Lake  to  Wind  Lake.  The  de- 
cision of  this  court  in  the  former  litigation  was  not  studied 
with  legitimate  effect  by  either  the  court  or  the  learned  coun- 
sel for  respondents.  Hence  it  was  overlooked  that,  to  the  end 
that  the  right  of  Mr.  Pnewe  to  the  restoration  of  the  lake 
level  he  sought  might  be  vindicated  with  the  highest  degree 
of  certainty  attainable  without  unnecessary  hardship  to  the 
improvement  company  and  without  endangering  the  sub- 
stantial rights  of  persons  not  before  the  court  who  were  inter- 
ested in  the  first  drainage,  the  judgment  of  the  court  below 
was  in  effect  modified  so  as  not  to  be  read  as  requiring  such 
company  to  incur  the  enormous  expense, — do  that  which, 
probably,  under  the  circumstances  of  its  financial  condition 
was  impossible, — of  filling  up  all  of  its  excavations  and  re- 
storing all  physical  conditions  in  every  respect  as  it  found 
them,  but  only  requiring  it  to  fill  up  so  much  of  the  canal  as 
should  be  foimd  necessary  to  restore  the  lake  level  to  where  it 
was  after  the  first  drainage.  That  obviously  had  in  contem- 
plation that  a  mere  damming  up  of  the  canal  in  the  bed  of 
the  lake,  or  at  some  point,  to  the  necessary  height  to  restore 
the  former  lake  level,  would  satisfy  the  judgment  Certainly 
the  laws  of  hydraulics  were  not  so  little  understood  here 
but  that  it  was  in  mind  that  to  accomplish  such  result  in  such 
way  the  dam  would  necessarily  have  to  be  constructed  higher 
than  the  bed  of  the  old  canal ;  and  just  as  certainly  it  was 
supposed  that  the  language  of  the  decision  would  convey  that 
idea  to  those  who  might  be  called  upon  to  execute  it  or  decide 
other  cases  involving  the  same  situation.  In  the  old  canal 
the  water  of  the  lake  moved  at  the  start,  evidently,  in  a  very 
sluggish  stream,  about  three  feet  deep,  as  it  is  shown  by  the 
levels  sworn  to  by  the  engineer  who  laid  out  the  work,  that 
the  slope  of  the  bottom  of  the  canal  in  the  lake  was  only  about 
two  inches  in  1,100  feet.    The  entire  fall  toward  Wind  Lake, 
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as  shown  by  the  engineer's  work,  was  just  enough  to  cause  a 
slow  current  of  water  from  one  lake  to  the  other,  whereas, 
the  building  of  a  dam  across  the  canal  after  it  had  been  deep- 
ened some  four  feet,  to  a  height  considerably  above  the  bot- 
tom of  the  old  canal,  would  necessarily  create  a  fall  in  going 
a  short  distance  from  the  crest  of  the  dam,  which  would  ob- 
viously cause  the  water  to  flow  out  of  the  lake  over  the  crest 
of  the  dam  in  a  shallow  but  very  rapid  stream.  The  result 
could  not  be  otherwise,  in  view  of  the  amount  of  surplus 
water  in  the  lake,  than  to  merely  raise  the  level  thereof 
slightly  above  the  crest  of  the  dam.  The  record  in  this  case 
shows  that,  with  the  dam  cut  down  as  it  was  by  respondents, 
to  a  point  several  inches  below  the  bottom  of  the  old  canal, 
the  water  flowed  through  the  opening  so  rapidly  that  all  the 
surplus  water  of  the  lake  was  caused  to  flow  into  the  canal 
below  without  raising  the  level  of  the  lake  more  than  about 
seven  inches  above  the  location  of  the  old  canal  bottom, 
whereas  formerly  it  was  a  little  over  thr^e  feet  above  that 
point.  The  learned  court,  in  the  sixth  finding,  gave  great 
significance  to  the  fact  that  plaintiff's  dam  raised  the  water 
above  the  bottom  of  the  old  canal,  as  if  the  bottom  of  the 
canal,  instead  of  the  water  level  of  the  lake,  was  the  impor- 
tant feature  to  be  studied.  True,  the  evidence  is  undisputed 
that  th0  dam  raised  the  water  above  such  bottom,  but  plaint- 
iff was  entitled  to  raise  it,  not  only  to  that  point,  but  some 
three  feet  above  the  same,  since  that  is  where  it  was  before 
the  second  drainage,  as  shown  clearly  by  the  evidence  of 
Mr.  Powrie,  the  engineer,  in  connection  with  the  diagrams 
verified  by  him  and  introduced  in  evidence.  Such  dia- 
grams show  the  level  of  the  water  of  the  lake  and  the  other 
levels  significant  for  the  purposes  of  this  case,  at  different 
times,  and  they,  in  connection  with  Mr.  Powrie's  evidence, 
show  clearly  that  while  appellant's  dam  was  constructed  some 
over  two  feet  and  a  half  higher  than  the  bottom  of  the  old 

canal,  the  crest  tliereof  was  yet  about  seven  inches  lower  than 
Vou  117— aa 
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the  level  of  the  water  as  it  formerly  flowed  through  such 
canal. 

Who  can  say  that  seven  inches  of  perpendicular  space  be- 
tween the  line  of  the  water  level  as  the  same  existed  after  the 
first  drainage  and  the  crest  of  appellant's  dam,  the  crest 
being  twenty-two  feet  long  and  the  fall  therefrom  to  the  tail 
water  below  being  three  feet  or  more,  as  shown  by  the  evi- 
dence, would  not  have  been  reasonably  sufficient  to  pass  the 
water  of  the  lake  in  a  sufficient  volume  to  have  prevented  the 
lake  level  from  rising  higher  than  where  appellant  was  en- 
titled to  have  the  same,  without  actually  experimenting  or 
at  least  without  knowing  something  about  the  volume  of 
water  to  be  discharged  in  order  to  prevent  such  rising,  and 
the  speed  of  the  current  under  the  circumstances  ?  No  wit- 
ness in  the  case  testified  with  any  degree  of  definiteness, 
either  as  an  expert  or  otherwise,  on  the  subject.  There  was 
no  proof  from  whidi  a  satisfactory  conclusion  could  be 
reached  independently  of  expert  evidence  that  the  dam,  under 
the  circumstances,  would  not  allow  the  necessary  amount  of 
water  to  pass  out  of  the  lake.  When  the  learned  trial  judge 
came  to  this  branch  of  the  case,  though  he  evidently  deemed 
the  matter  not  material  since  in  any  view  of  the  evidence  the 
bottom  of  the  old  canal  was  disturbed  by  the  dam  and  the 
water  raised  above  it,  he  found,  in  effect,  that  such  structure 
ivas  not,  in  view  of  the  fall  from  the  crest  thereof  to  the  tail 
water  below,  caused  by  the  second  drainage, — ^the  "changed 
condition,"  as  the  matter  was  expressed  in  the  finding, — 
higher  than  was  required  to  prevent  the  water  of  the  lake 
from  flowing  to  the  level  of  the  water  below  the  crest  of  the 
dam  in  greater  volume  in  a  given  time  than  it  was  wont  to 
do  before  the  second  drainage ;  in  other  words,  that  the  dam 
was  none  too  high  to  restore  the  lake  level  to  where  it  was  be- 
fore the  canal  was  deepened  by  the  improvement  company. 
There  was  nothing  definitely  to  that  effect  in  the  evidence  of 
IMr.  Powrie,  the  engineer,  upon  whose  testimony  the  learned 
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court  evidently  relied  in  making  the  sixth  finding  to  the  ef- 
fect that  the  dam,  as  constructed,  would  have  caused  the 
water  of  the  lake  to  back  up  over  lands  uncovered  by  the  first 
drainage.  The  witness  said,  if  the  water  raised  to  the  top 
of  appellant^s  dam  it  would  raise  the  water  of  the  lake  that 
high.  It  would  not  require  a  civil  engineer  to  tell  that  He 
said  further  that  if  the  canal  was  filled  up  several  feet 
above  where  it  was  before  the  second  drainage,  speaking,  evi- 
dently, of  the  entire  canal  between  the  two  lakes,  it  would  not 
ser\''e  the  original  purpose.  That,  too,  is  evident.  However, 
there  was  no  such  case  before  the  court  The  canal  as  a 
whole  had  not  been  filled  up  several  feet  above  where  the  im- 
provement company  found  it,  and  no  one  proposed  to  do 
that.  There  had  been  a  dam  put  across  the  canal,  the  crest 
thereof  being  several  inches  below  the  level  of  the  lake  as  the 
improvement  company  found  it  That  would  not  neces- 
sarily, if  allowed  to  remain,  have  prevented  the  water  of  the 
lake  from  being  discharged  therefrom  as  fast  as  formerly. 
He  said  if  there  was  a  dam  across  the  canal  such  as  appellant 
put  in  it  would  set  the  water  back.  That,  too,  is  evident. 
It  did  not  require  the  evidence  of  an  expert  to  prove  that 
fact.  However,  appellant  had  a  right  to  set  the  water  back 
so  as  to  raise  the  level  thereof  in  the  canal  some  three  feet 
above  the  bottom  of  the  old  canal.  None  of  the  questions 
that  elicited  such  evidence  was  calculated  to  obtain  any  val- 
uable information  bearing  upon  the  vital  issues  in  the  case 
or  any  valuable  information  at  all  except  upon  the  false 
theory  that  the  water  could  not  be  legitimately  raised  higher 
than  would  result  from  damming  the  canal  to  a  level  with 
the  bottom  of  the  old  canal.  When  the  witness  was  asked 
whether,  if  the  water  was  raised  as  high  as  appellant's  dam, 
it  would  have  any  effect  on  the  land  uncovered  by  the  first 
drainage,  he  said  he  could  not  tell  offhand.  At  that  point 
the  witness  evidently  did  not  have  in  mind  the  fact  that  the 
levels  run  by  him,  which  were  before  the  court,  showed  that 
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the  crest  of  the  dam  was  some  seven  inches  below  the  level 
of  the  water  after  the  first  drainage,  or,  as  probably  was  the 
fact,  he  was  unable  to  say,  without  knowing  the  volume  of 
the  surplus  water  of  the  lake  and  carefully  calculating  from 
the  length  of  the  crest  of  the  dam  how  many  inches  above  the 
same  would  be  required  to  vent  such  surplus,  what  the  effect 
of  appellant's  dam  might  ultimately  have  been  had  it  not 
been  removed. 

The  case  on  the  evidence  being  as  above  indicated,  it  is 
clear  that  we  cannot  sustain  the  judgment  as  right  regard- 
less of  the  findings.  Neither  can  we  say,  with  such  certainty 
as  a  fact  ought  to  appear  in  order  to  be  found  upon  evidence 
here,  that  appellant's  dam  was  not  too  high ;  though  it  seems 
that  the  probabilities  point  pretty  strongly  that  way.  It 
may  be  the  truth  of  the  matter  cannot  be  told  with  certainty 
without  actually  experimenting  with  the  dam  as  it  was  con- 
structed. If  so,  appellant  ought  to  be  permitted  reasonable 
opportunity  to  make  such  experiment  up  to  a  point  which 
would  at  least  raise  the  water  substantially  to  the  danger 
line.  However,  it  seems  that  the  amount  of  water  that  would 
naturally  flow  out  of  the  lake  in  its  former  condition  can  be 
determined  approximately  by  a  person  experienced  in  that 
line  of  work,  using  the  appliances  and  rules  usually  em- 
ployed for  that  purpose, 'and  that  the  height  of  water  above 
the  crest  of  the  dam,  in  view  of  the  length  of  the  crest,  re- 
quired to  permit  the  water  from  above  the  dam  to  flow  over 
the  same  and  toward  Wind  Lake  in  a  sufficient  volume  to  pre- 
vent raising  the  level  of  Muskego  Lake  above  where  appel- 
lant is  entitled  to  have  the  same,  may  be  determined  with 
reasonable  certainty.  It  seems,  also,  that  evidence  may  be 
readily  obtained  as  to  a  construction  that,  may  be  cheaply  put 
into  a  dam  across  the  canal  to  regulate  itself,  so  that  before 
the  water  above  the  dam  passes  the  danger  line  the  volume 
thereof  passing  over  the  crest  will  be  automatically  suffi- 
ciently increased  to  avoid  raising  the  level  of  the  lake  too 
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high.  Evidence  along  these  lines,  or  such  lines  as  will  enable 
the  court  to  define,  with  reasonable  certainty,  appellant's 
rights  and  those  of  the  respondents  as  veXLy  should  be  pro- 
duced, and  then  a  judgment  should  be  rendered  accordingly, 
and  the  same  should  then  be  executed  and  respected  by  all 
parties,  and  the  litigation  cease  over  this  matter,  the  under- 
lying principles  of  which  have  been  several  times  passed 
upon  by  this  court. 

There  is  another  feature  of  the  case  worthy  of  some  con- 
sideration. Appellant,  by  his  operations,  did  not  purpose 
doing  more  than  just  enough  to  avoid  the  effect  upon  the  lake 
level  of  the  improvement  company's  work,  and  it  was  his  in- 
tention, if  his  filling  as  completed  should  prove  to  be  too 
high,  to  promptly  lower  the  same  upon  that  fact  developing. 
The  evidence  is  also  undisputed  that  the  wishes  of  the  farm- 
ers who  desired  to  have  the  old  drainage  work  remain  ef- 
fective would  not  be  violated  in  that  regard  by  appellant; 
also  that  the  level  of  the  lake  was  not  up  to  where  appellant 
was  entitled  to  have  the  same,  nor  where  it  injuriously  af- 
fected any  of  the  respondents,  when  they  took  the  law  into 
their  own  hands  and  destroyed  the  work.  There  are  no  cir- 
cumstances disclosed  by  the  evidence  showing  that  such  hasty 
summary  action  on  respondents'  part  was  at  all  necessary  to 
prevent  irreparable  damage  to  them.  For  all  that  appears, 
they  could  safely  have  waited  till  the  water  was  up  to  the  old 
line  and  then  have  avoided  all  danger  of  its  going  higher,  if 
such  danger  developed,  by  merely  requesting  appellant  to 
lower  his  filling,  or  by  then  reducing  the  height  of  the  dam 
themselves  in  a  reasonable  way,  instead  of  destroying  the 
same  entirely,  as  they  did,  in  effect  Again,  the  courts  were 
accessible  to  them  and  were  able  to  furnish  them  adequate 
protection,  the  same  as  they  were  open  to  appellant,  and  no 
reason  appears  by  the  evidence  to  justify  them  in  not  invok- 
ing judicial  assistance  instead  of  sunmiarily  wholly  destroy- 
ing the  effective  use  of  the  dam.     In  that  situation,  were  re- 
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spondents  justified  in  advance  of  their  rights  being  judicially 
settled,  in  doing  what  they  did,  and  would  they  be  justified 
in  continuing  such  conduct,  as  it  was  made  plain  to  the  trial 
court  they  purposed  doing  unless  restrained  by  injunctive 
relief  in  appellant's  favor?  Counsel  for  appellant  claims 
not,  and  makes  the  point  that  the  judgment  appealed  from 
is  wrong  upon  the  evidence  and  the  findings  on  that  question, 
if  upon  no  other. 

The  solution  of  the  proposition  last  suggested  is  governed 
by  a  few  familiar  principles.  Appellant,  as  we  have  seen, 
had  a  clear  legal  and  equitable  right  to  change  the  character 
of  the  canal  so  far  as  necessary  to  enable  him  to  restore  the 
water  of  the  lake  to  the  condition  it  would  have  been  in  but 
for  the  second  drainage.  So  long  as  his  actions  in  that  re- 
gard caused  no  actual  injury  to  respondents,  nor  created  a 
situation  from  which  injury  to  them  was  certain  to  result, 
they  had  no  cause  of  complaint  against  him.  Without  such 
cause  they  could  not  have  brought  action  against  him,  either 
in  law  or  in  equity ;  hence  they  had  no  right  to  take  the  law 
into  their  ovni  hands  and  destroy  the  result  of  his  work.  The 
law  on  that  point  is  well  settled.  Garrett,  Nuisances,  363 ; 
Wood,  Nuisances,  §  100;  3  Blackstone,  Comm.  220;  1  Bil- 
liard, Torts  (4th  ed.)  605,  608,  and  note;  Adams  v,  Barney, 
25  Vt.  231 ;  AmosJceag  Mfg.  Co.  v.  Qoodale,  46  N.  H.  53 ; 
Brown  v.  Perkins,  12  Gray,  89,  101.  There  was  no  nuisance 
to  be  abated  in  any  view  of  the  case  up  to  the  time  respond- 
ents did  the  acts  complained  of;  therefore  they  manifestly 
had  no  action  at  law  against  him,  because  they  had  suffered 
no  damage.  There  was  no  certainty  that  what  appellant  had 
done  would  cause  any  actionable  nuisance  to  respondents  or 
any  of  them,  even  if  it  be  admitted  that  the  filling  placed  in 
the  canal  was  of  sufficient  height  that,  had  it  remained,  the 
lake  level  would  have  been  higher  than  appellant  was  enti- 
tled to  have  it,  as  it  clearly  appears  that  he  did  not  intend  to 
maintain  the  filling  so  as  to  do  more  than  restore  the  former 


17]  JANUARY  TERM,  1903.  519 

Priewe  v.  Fitzsimons  &  CJonn^ll  Ca  117  Wi&  497. 

level  of  the  lake.  •  If  he  in  fact  constructed  it  a  little  too 
high,  it  was  a  mere  mistake  of  judgment,  and  constituted  no 
bajsis  for  an  action  in  equity  to  restrain  a  threatened  nui- 
sance, since,  so  far  as  appears,  he  stood  ready  to  adjust  the 
level  of  the  filling  to  the  proper  height  as  soon  as  that  de- 
veloped, and  there  was  no  danger  whatever  of  any  irrepa- 
rable damage  happening  to  respondents  before  they  could 
themselves  have  reduced  the  filling  had  appellant  neglected 
or  refused  to  do  so.  He  had  a  right  to  exercise  his  judgment 
in  the  matter,  so*  long  as  he  proceeded  reasonably  and  in- 
flicted no  injury  upon  respondents.  Any  violation  of  that 
right  by  them  constituted  them  wrongdoers,  subject  to  be 
dealt  with  at  law  or  in  equity,  as  the  nature  of  the  case  might 
require  in  order  to  furnish  appellant  an  efficient  remedy 
therefor.  In  short,  since  at  the  time  they  destroyed  appel- 
lant's dam  they  had  no  right  of  action  against  him,  legal  or 
equitable,  their  conduct  towards  him  was  wrongful  and  he 
Avas  entitled  to  some  judicial  remedy  therefor.  In  view  of 
the  undisputed  evidence  that  it  was  their  purpose,  at  the 
time  of  the  commencement  and  trial  of  this  action,  to  con- 
tinue interfering 'with  appellant's  efforts  to  restore  the  lake 
level  by  filling  up  the  channel  in  the  bed  thereof,  and  that  the 
putting  of  a  new  dam  in  the  channel  would  have  resulted 
only  in  a  repetition  of  what  is  here  complained  of,  it  seems 
obvious  that  there  was  no  adequate  way  open  for  him  to  rem- 
edy the  interference  with  his  reasonable  efforts  to  restore  the 
former  lake  level,  but  to  apply  to  a  court  of  equity  for  pro- 
tection, as  he  did. 

It  is  clear  to  us  that  the  evidence  in  this  case  should  be  re- 
considered by  the  trial  court  in  the  light  of  the  principles 
here  laid  dovni,  keeping  prominently  in  view  the  fact  that 
respondents  are  not  entitled  to  prevent  obstructions  from 
being  placed  in  the  canal  in  the  bed  of  the  lake  merely  be- 
cause they  are  built  up  above  the  level  of  where  the  bottom 
of  the  old  canal  was,  which  do  not  do  more  than  obviate  the 
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eflPect  of  the  second  drainage  work ;  that  the  height  to  which 
appellant  may  rightfully  build  such  obstructions  is  not  lim- 
ited by  where  such  old  bottom  was,  but  by  the  effect  of  the 
dam  as  regards  raising  the  lake  level  up  to  where  the  com- 
missioners' drainage  left  it;  that  the  objective  point  to  be 
at  all  times  kept  in  view  is  the  restoration  of  such  former 
level,  regardless  of  where  the  crest  of  the  obstruction  used  to 
accomplish  that  result  may  be  with  reference  to  the  old  canal 
bottom,  so  long  as  it  is  not  high  enough  to  carry  the  ordinary 
level  of  the  lake  above  where  it  was  before. 

The  judgment  appealed  from  must  be  reversed  and  a  new 
trial  had  on  the  questions  suggested,  and  new  findings  and 
conclusions  be  then  filed,  and  a  decree  be  then  rendered  ac- 
cording thereto  and  in  harmony  with  the  principles  declared 
in  this  opinion  for  the  guidance  of  the  trial  court 

By  the  Court. — So  ordered. 

Dodge,  J.,  took  no  part. 


Pebrault,    Respondent,    vs.    Minneapolis,    St.    Paul   & 
Sault  Ste.  I^Iahie  Railway  Company,  Appellant 

March  2In-Aprxl  17, 190S. 

Railroads:  Killing  of  cattle  on  track:  SufHoiency  of  fence:  Issues: 
Construction  of  statutes:  Proximate  cause. 

1.  In  an  action  to  recover  for  cattle  killed  on  a  railway  track,  based 

solely  on  an  alleged  negligent  failure  to  keep  the  fence  in  re- 
pair, defendant  cannot  object  that  the  decision  was  based  on 
insufficiency  of  the  fence  as  originally  built,  where  at  the  trial 
its  attorney  did  not  object  to  a  decision  on  that  question  but 
moved  for  direction  of  a  verdict  on  the  ground,  amojig  others, 
that  It  conclusively  appeared  that  a  sufficient  fence  had  been 
built. 

2.  When,  in  a  penal  statute,  general  language  is  used  as  to  the 

means  to  be  adopted  to  prevent  the  mischief  dealt  with,  leaving 
particulars  as  to  performance  more  or  less  to  the  discretion  of 
those  whose  conduct  is  the  subject  of  the  regulation,  a  provis- 
ion that  performance  In  a  particular  way  shall  be  deemed  suf- 
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flclent  for  that  purpose  does  not  imply  that  any  other  method 
sufficient  therefor  in  fact  shall  not  be  deemed  likewise  sufficient 
in  law. 

3.  In  sec.  1810,  Stats.  1898,  the  declaration  that  a  barbed  wire 

fence  constructed  in  a  particular  way  shall  be  deemed  a  good 
and  sufficient  fence  does  not  mean  that  no  other  barbed  wire 
fence  shall  be  deemed  sufficient.  A  fence  constructed  according 
to  the  statutory  specifications  is  sufficient  as  a  matter  of  law. 
The  sufficiency  of  a  fence  constructed  otherwise  is  a  question 
of  fact. 

4.  Although  the  railway  fence  erected  at  a  certain  place  was  in- 

sufficient, such  failure  of  the  company  to  perform  its  statutory 
duty  does  not  render  it  absolutely  liable  for  injuries  to  do- 
.  mestic  animals  getting  upon  its  right  of  way  at  that  point,  un- 
less there  was  a  causal  connection  between  such  failure  and  the 
entry  of  the  animals  on  the  right  of  way. 

5.  If  the  entry  of  animals  upon  the  right  of  way  was  not  referable 

to  the  insufficiency  of  the  fence  as  erected  nor  to  negligence 
in  the  matter  of  keeping  it  in  repair,  but  to  the  acts  of  tres- 
passers in  breaking  down  the  fence,  the  railway  company  is  not 
liable  under  sec.  1810,  Stats.  1898,  for  injuries  to  such  animals. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mari- 
nette county:  S.  D.  Hastings,  Jb.,  Circuit  Judge.  Reversed. 

Action  to  recover  for  cattle  killed  on  defendant's  railway 
track  by  one  of  its  engines  colliding  with  them.  The  claim 
of  plaintiff  as  set  forth  in  her  complaint  was  that  the  cattle 
entered  upon  defendant's  right  of  way  at  a  point  where  it 
negligently  permitted  its  fence  to  remain  broken  down  and 
insufficient,  and  then  went  upon  the  track  and  were  killed. 
There  was  an  issue  raised,  distinctly,  respecting  negligence 
of  defendant  in  i)ermitting  its  fence  to  be  out  of  repair,  but 
not  as  to  whether  it  was  at  fault  in  not  having  constructed 
a  proper  fence.  The  evidence  was  undisputed  that  the  value 
of  the  cattle  was  $90;  that  they  entered  upon  defendant's 
right  of  way  at  a  point  where  its  fence  was  down,  the  same 
having  been  practically  destroyed  by  trespassers ;  that  it  con- 
structed and  endeavored  to  keep  in  place  at  the  location  in 
question  a  four-wire  fence,  with  three  posts  to  the  rod ;  that 
people  had  for  a  long  time,  without  its  permission,  been  ac- 
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customed  to  go  upon  the  right  of  way  at  the  hciLS  in  quo  and 
for  their  convenience  to  break  down  the  fence  and  leave  it  in- 
sufficient to  turn  cattle ;  that  as  often  as  defendant  found  the 
fence  down  it  repaired  the  same;  that  it, put  in  a  middle 
post  a  few  days  before  the  occurrence  complained  of,  as  an 
extra  precaution  against  the  fence  being  made  insufficient 
by  trespassers ;  that  it  was  repaired  a  day  or  two  prior  to  such 
occurrence;  that  plaintiff,  with  knowledge  of  the  fact  that 
the  fence  was  habitually  kept  open  by  trespassers,  allowed 
her  cattle  to  run  at  large  regardless  thereof.  The  evidence 
as  to  the  fence  being  made  of  four  Avires  came  in  without 
objection.  There  was  no  evidence  as  to  whether  such  a  fence 
>vas  or  was  not  reasonably  sufficient  to  restrain  cattle  from 
going  upon  the  right  of  way,  and  no  evidence  as  to  the  height 
of  the  fence. 

At  the  close  of  the  evidence  defendant's  counsel  moved 
for  the  direction  of  a  verdict  in  its  favor  upon  the  ground 
that  it  conclusively  appeared  that  a  sufficient  fence  was  con- 
structed at  the  point  in  question ;  that  it  was  down  on  the  oc- 
casion of  the  cattle  going  upon  the  right  of  way,  without 
actionable  n^ligence  on  its  part,  and  that  plaintiff  was 
guilty  of  contributory  negligence.  The  motion  was  denied 
and  the  ruling  excepted  to. 

The  court  then  decided  that  defendant  was  guilty  of  hav- 
ing failed  to  construct  such  a  fence  as  the  statute  provides 
shall  be  deemed  sufficient,  and  was  therefore  liable  as  a  mat- 
ter of  law  for  the  value  of  plaintiff's  cattle  regardless  of  fault 
on  her  part.  A  verdict  was  directed  accordingly.  There  was 
a  motion  to  set  the  same  aside  as  contrary  to  the  evidence, 
which  was  denied  and  the  ruling  duly  excepted  to.  Judg- 
ment being  perfected  upon  such  verdict,  defendant  took  this 
appeal  therefrom. 

The  cause  was  submitted  for  the  appellant  on  the  briefs 
of  W.  B.  Quinlan,  attorney,  and  Alfred  H.  Bright,  of  ooon- 
sel,  and  for  the  respondent  on  that  of  Cha$.  C.  Daily. 


17]  JANUARY  TERM,  1903.  523 

Perrault  v.  M.,  St  P.  &  a  &  M.  R  Ca  117  Wia  520. 

Makshaix,  J.  In  the  complaint  respondent's  cause  of  ac- 
tion was  grounded  solely  on  negligence  of  the  appellant  in 
respect  to  keeping  its  fence  in  repair.  That  inferentially 
admitted  that  but  for  such  negligence  the  cattle  would  not 
have  gone  upon  the  right  of  way  and  the  damage  been  caused 
"in  whole  or  in  part"  from  want  of  compliance  with  the  stat- 
utory duty  as  to  fences.  The  point  is  made  that  on  such  state 
of  the  pleadings  a  recovery  should  not  have  been  allowed  on 
the  ground  of  failure  to  construct  a  proper  fence.  However, 
it  appears  quite  clearly  from  the  record  that  appellant  is  in 
no  position  to  successfully  urge  that  point  At  the  close  of 
the  evidence  the  court  assumed  that  insufficiency  of  the  fence, 
waiving  the  question  of  want  of  repair,  would  sustain  re- 
spondent's claim  if  it  was  otherwise  within  the  statutory  lia- 
bility of  appellant,  and  the  latter's  attorney  not  only  did  not 
except  to  that  view,  but  expressly  submitted  the  question  of 
the  sufficiency  of  the  fence  upon  the  undisputed  evidence  as 
a  question  of  law. 

There  being  no  question  upon  the  pleadings,  as  indicated, 
as  to  the  sufficiency  of  the  fence  constructed,  we  must  assume 
that  the  trial  court,  in  deciding  that  the  fence  was  insufficient 
upon  the  evidence,  waiving  the  question  of  want  of  repair, 
looked  merely  to  the  proof  that  there  were  only  four  wires, 
presuming  that  otherwise  the  structure  came  up  to  the  statu- 
tory standard,  as  there  was  no  proof  to  the  contrary  except 
that  it  was  made  of  four  wires  instead  of  five.  If  the  learned 
trial  court  intended  to  hold,  as  appears  to  be  the  case,  that 
no  barbed  wire  fence  except  one  constructed  according  to  all 
the  specifications  of  the  statute  will  do,  and  that  such  a  fence 
in  place  is  a  condition  precedent  to  exemption  from  the  ex- 
traordinary statutory  liability,  a  grievous  error  was  commit- 
ted. The  statute,  as  has  been  held,  is  in  derogation  of  the 
common  law  and  must  be  strictly  construed  so  as  not  to  im- 
pair common-law  principles  further  than  is  clearly  manifest 
therein.    Cooh  v.  M.,  8L  P.  &  8.  8.  M.  R.  Co.  98  Wis.  624, 
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646^  74  N.  W.  561,  567.    This  language  was  there  used,  and 
to  the  idea  there  expressed  we  must  adhere: 

"The  statute  is  in  derogation  of  the  common  law.  It  is  a 
penal  statute.  The  validity  of  it  rests  wholly  upon  the  police 
powers  of  the  government,  and  it  should  be  construed  with 
reasonable  strictness  so  as  not  to  go  beyond  its  plain  letter  and 
spirit" 

That  doctrine  must  have  escaped  the  attention  of  the 
learned  trial  courts  because,  while  the  language  of  the  statute 
upon  which  the  right  of  plaintiff  to  recover  depended  is  that 
a  barbed  wire  fence  built  according  to  the  specifications 
named  therein  shall  be  deemed  a  good  and  sufficient  fence,  it 
was  given  the  broadest  possible  meaning  by  applying  thereto 
the  majcim,  ezpressio  wnius,  exclvsio  alterius.  That  is  often 
a  rule  of  liberal  rather  than  strict  construction.  It  cannot 
be  legitimately  applied  so  as  to  invalidate  every  attempt  to 
comply  with  a  penal  law,  merely  because  not  strictly  in  line 
with  what  the  law  says  shall  be  deemed  sufficient  to  satisfy 
the  requirements  thereof.  The  presumed  legislative  inten- 
tion, in  a  mere  police  regulation  at  least,  is  to  indicate  be- 
yond reasonable  probability  of  mistake  the  mischief  dealt 
with  and  the  means  to  be  adopted  to  prevent  it.  Hence,  when 
general  language  is  used  as  to  the  latter  element,  leaving  par- 
ticulars as  to  performance  more  or  less  to  thg  discretion  of 
the  individuals  whose  conduct  is  the  subject  of  the  regulation, 
so  long  as  the  efficiency  thereof  reasonably  guards  against  the 
mischief  sought  to  be  prevented,  a  provision  that  performance 
in  a  particular  way  shall  be  deemed  sufficient  for  that  purpose 
does  not  imply  that  any  other  method  sufficient  therefor  in 
fact  shall  not  be  deemed  likewise  sufficient  in  law.  Words 
should  not  be  read  into  a  penal  statute  not  there  by  necessary 
implication  for  the  purpose  of  broadening  the  effect  thereof 
in  the  impairment  of  common-law  rights  or  the  increase  of 
responsibilities  over  those  of  the  common  law.  This  court  has 
many  times  said  that  the  meaning  of  such  enactments  must  be 


17]  JANUAKY  TEEM,  1903.  525 

Ferrault  v.  M.,  St  P.  &  &  S.  M.  &  Ck^  117  Wi&  520. 

judicially  restricted  to  their  plain  letter  and  spirit  Stone 
V.  Laxmon,  6  Wis.  497;  Coleman  v.  Hart,  37  Wis.  180;  State 
V.  Buck,  29  Wis.  202 ;  Crumbly  v.  Bardon,  70  Wis.  385,  36  K 
W.  19.  Chief  Justice  Mabshaix,  in  the  early  case  of  United 
States  V.  Wiltberger,  6  Wheat  76,  declared  the  scope  of  ju- 
dicial authority  in  administering  a  penal  statute,  which  has 
been  pretty  uniformly  accepted  as  correct^  in  effect  thus :  The 
letter  of  the  statute  should  not  be  departed  from  at  all  ex- 
cept where  necessary  to  effect  a  manifest  legislative  intention 
disclosed  by  the  act,  and  then  only  in  a  plain  case.  Summing 
up  the  law  concisely,  the  learned  chief  justice  said : 

"The  rule  that  penal  laws  are  to  be  construed  strictly,  is 
perhaps  not  much  less  old  than  construction  itself.  It  is 
founded  on  the  tenderness  of  the  law  for  the  rights  of  individ- 
uals ;  and  on  the  plain  principle  that  the  power  of  punishment 
is  vested  in  the  legislative,  not  in  the  judicial  department" 

"Although  penal  laws  are  to  be  construed  strictly,  they  are 
not  to  be  construed  so  strictly  as  to  defeat^the  obvious  inten- 
tion of  the  legislature." 

"The  case  must  be  a  strong  one  indeed,  which  would  justify 
a  court  in  departing  from  the  plain  meaning  of  words,  es- 
pecially in  a  penal  act" 

In  the  light  of  the  foregoing  it  seems  plain  that  the  legis- 
lative declaration  in  sec.  1810,  Stats.  1898,  that  a  barbed  wire 
fence  constructed  in  the  particular  way  mentioned  shall  be 
deemed  a  good  and  sufficient  fence,. in  connection  with  its 
context,  does  not  warrant  interpolation  into  the  law  of  these 
words,  or  those  of  like  effect:  "And  no  other  barbed  wire 
fence  shall  be  deemed  sufficient"  The  reasonable  view  of  the 
statute,  it  seems,  is  that  the  legislative  purpose  was  to  lay 
down  «pecifications  as  to  a  barbed  wire  fence  which,  when  fol- 
lowed, would  result  in  a  structure  sufficient  as  a  matter  of 
law,  and  if  not  so  followed,  yet  the  fence  is  constructed  ac- 
cording to  the  mandatory  language  of  the  statute,  the  suffi- 
ciency of  the  structure  would  be  a  matter  of  fact  to  be  de- 
termined by  the  jury.     Such  mandatory  language,  and  that 
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part  relating  to  barbed  wire  fenoes,  read  together,  omitting 
the  language  respecting  cattle  guards,  are  as  follows : 

"Every  railroad  corporation  operating  any  railroad  shall 
erect  and  maintain  on  both  sides  of  any  portion  of  its  road 
(depot  grounds  excepted)  good  and  sufficient  fences  of  the 
height  of  four  and  a  half  feet,  ...  to  prevent  cattle 
and  other  domestic  animals  from  going  on  such  railroad. 
.  .  .  Until  such  fences  .  .  .  shall  be  duly  made 
every  railroad  corporation  owning  or  operating  any  such  road 
shall  be  liable  for  all  damages  done  to  cattle,  horses  or  other 
domestic  animals,  or  persons  thereon,  occasioned  in  any  man- 
ner, in  whole  or  in  part,  by  the  want  of  such  fences.  .  .  . 
A  barbed  wire  fence  consisting  of  not  less  than  five  barbed 
wires,  with  at  least  forty  barbs  to  the  rod,  firmly  fastened  to 
posts,  well  set,  not  more  than  sixteen  and  one  half  feet  apart, 
with  one  good  stay  between,  the  top  wire  not  less  than  forty- 
eight  inches  high  and  the  bottom  wire  not  more  than  eight 
inches  from  the  ground,  and  the  spaces  between  the  bottom 
and  the  second  and  second  and  third  wires  from  the  ground 
not  more  than  eight  inches  each  shall  be  deemed  a  good  and 
sufficient  fence.^' 

Thus  it  will  be  seen  that  the  mandatory  call  for  a  fence  of 
some  suitable  material  four  and  one  half  feet  high  is  modified 
as  to  barbed  wire  fences,  and  such  fences,  when  constructed 
otherwise,  according  to  specifications  named,  are  declared  to 
be  good  as  a  matter  of  law  to  accomplish  the  purposes  of  the 
statute.  That  a  barbed  wire  fence  may  be  constructed  much 
more  efficient  for  such  purposes  than  one  made  according  to 
the  statutory  specifications  must  be  obvious  to  ordinaty  under- 
standing. It  would  be  a  most  unreasonable  construction  of 
the  statute  to  hold  that  the  better  fence  must  be  held  insuffi- 
cient as  a  matter  of  law  because  the  inferior  fence  is  declared 
sufficient  as  a  matter  of  law.  We  find  nothing  in  the  record 
in  this  case  showing  how  high  the  fence  in  controversy  was. 
The  complaint  inferentially  admits  that  it  was  high  enough 
to  comply  with  the. statute.  However,  if  that  were  not  the 
case,  it  would  not  change  the  result  here  in  any  event,  for  we 
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are  of  the  opinion  that  a  barbed  wire  fence  less  than  four  feet 
high,  if  sufficient  in  fact  to  prevent  domestic  animals  from 
going  upon  a  railway  track,  will  satisfy  the  calls  of  the  stat- 
ute. It  would  be  unreasonable  to  hold  that  all  the  specifica- 
tions as  to  a  barbed  wire  fence  are  essential  as  a  matter  of  law 
to  its  sufficiency.  Otherwise,  however  well  a  fence  might  be 
constructed  a|id  however  efficient  to  turn  cattle  and  other  do- 
mestic animals,  a  departure  from  such  specifications  would 
necessarily  be  held  sufficient  to  condemn  the  fence.  In  this 
case  we  think  that>  upon  the  pleadings  and  the  evidence,  it 
was  a  jury  question  as  to  whether  the  fence,  if  in  a  proper 
state  of  repair,  was  reasonably  sufficient  to  prevent  cattle 
and  other  domestic  animals  from  going  upon  appellant's  right 
of  way. 

Error  is  assigned  on  the  ruling  of  the  court  that  under  the 
statute,  if  the  fence  as  originally  constructed  was  not  suffi- 
cient to  satisfy  the  calls  of  the  law,  appellant  was  absolutely 
liable  for  the  value  of  the  cattle,  since  the  evidence  showed 
that  they  entered  upon  the  former's  premises  at  a  point  where 
the  right  of  way  was  required  to  be  fenced.  The  ruling  was 
wrong,  tested  by  the  very  letter  of  the  statute  and  by  the  de- 
cisions of  this  court  thereunder  as  well.  The  penalty  of  the 
statute  is  not  that  the  delinquent  railway  company  shall  be 
absolutely  liable  for  the  loss  of  domestic  animals  killed  upon 
its  trade,  that  reach  the  same  by  way  of  a  point  where  a  suffi- 
cient fence  should  be  in  place  to  prevent  such  an  entry,  but 
that  such  liability  shall  exist  if  the  damages  are  caused,  in 
whole  or  in  part,  from  failure  to  construct  a  fence  as  the  stat- 
ute requires-  Such  failure  in  any  given  case  must  at  least 
contribute  to  produce  the  injury  complained  of,  it  will  be 
seen,  in  order  to  render  active  the  extraordinary  liability 
under  the  statute.  It  must  be  alleged  as  a  fact  and  established 
by  the  evidence.  If  such  fact  be  left  involved  in  reasonable 
doubt  by  the  evidence,  that  doubt  must  be  solved  by  the  jury 
in  favor  of  the  plaintiff,  else  the  rule  of  absolute  liability  will 
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not  apply. -In  Cook  v.  M.,  8t.  P,  &  S.  S.  M.  R.  Co.  98  Wis. 
G24,  74  N.  W.  561,  it  was  held  that,  notwithstanding  it  oonclu- 
sively  appeared  that  the  horses  entered  upon  the  right  of  way 
where  a  fence  should  have  been  constructed  but  had  never 
been  in  place,  and  were  killed  by  the  defendant's  train,  there 
could  be  no  recovery  of  damages  by  the  owner  of  the  horses 
because  the  evidence  conclusively  showed  that  the  failure  to 
fence  had  no  causal  connection  with  the  killing  of  the  horses ; 
that 'for  want  of  such  causal  connection  the  case  was  not 
within  the  statute.  The  evidence  was  undisputed  that  if  a 
fence  had  been  constructed  and  maintained  up  to  within  a 
few  hours  of  the  entry  of  the  horses  upon  the  right  of  way, 
none  would  have  existed  at  the  time  of  the  entry  because, 
under  the  circumstances,  it  would  have  been  inevitably  de- 
stroyed so  recently  before  such  entry  that  the  defendant  could 
not  reasonably  have  been  charged  with  negligence  in  failing 
to  restore  it  in  time  to  prevent  the  occurrence  complained  of. 
In  such  circumstances  it  seemed  plain  and  was  held  that  the 
killing  of  the  horses  was  not  caused,  in  whole  or  in  part,  by 
the  failure  to  fence. 

The  language  of  the  statute  manifestly  makes  failure  by 
any  railway  company  to  perform  the  statutory  duty  as  to 
constructing  right  of  way  fences  sufficient  to  create  an  abso- 
lute liability  for  damages  to  the  owner  of  domestic  animals 
killed  upon  its  tracks,  if  the  entry  of  such  animals  thereon  be 
by  way  of  a  point  where  a  fence  is  required,  only  when  such 
failure  has  some  causal  connection  with  the  occurrence  of  the 
animals  getting  within  the  region  of  danger.  In  view  of  that, 
if  it  be  held  here  that  appellant's  fence  was  not  sufficient  to 
satisfy  the  calls  of  the  statute,  and  it  yet  be  held  under  the 
circumstances  of  the  case  that  such  insufficiency  had  no  proxi- 
mate connection  whatever  with  the  cattle  reaching  the  place 
where  they  were  killed,  because,  r^ardless  of  the  character 
of  the  fence  in  fact,  or  what  it  ought  to  have  been,  it  would 
have  been  rendered  useless  by  trespassers,  so  that  such  in- 
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tervening  cause  would  have  furnished  the  opportunity  for  the 
cattle  to  go  upon  the  track,  then  plaintiff  was  not  entitled  to 
recover,  because  such  going  upon  the  traxjk  in  that  state  of  the 
case  would  necessarily  be  referable,  not  to  failure  to  fence, 
nor. to  failure  to  exercise  ordinary  diligence  to  keep  the  fence 
in  a  proper  state  of  repair,  but  to  the  destruction  of  the  fence 
by  third  persons,  just  as  in  Cook  v.  M.,  St.  P.  &  S.  S,  M.  i?. 
Co.  supra,  it  was  held  referable  to  the  fire,  which,  shortly  be- 
fore the  horses  entered  upon  the  track,  swept  over  the  country, 
destroying  everything  of  a  combustible  nature.  There  is 
strong  evidence  here  that  the  acts  of  trespassers  in  destroying 
the  efficiency  of  appellant's  fence  so  broke  the  causal  connec- 
tion between  the  failure  of  duty  on  its  part,  if  there  was  such 
failure,  either  in  respect  to  the  original  construction  of  the 
fence  6t  in  exercising  ordinary  diligence  to  keep  the  same  in 
repair,  that  the  vital  chain  between  the  damage  complained 
of  and  the  incitive  cause  thereof  wholly  terminated  before 
reaching  such  failure.  There  was  an  important  question  of 
fact  on  that  branch  of  the  case  for  solution  by  the  jury. 

In  view  of  what  has  been  said  it  is  manifest  that  there  was 
a  third  and  fourth  question  which  the  jury  should  have  been 
required  to  solve.  The  evidence,  viewing  the  same  as  favor- 
ably as  we  reasonably  can  for  the  plaintiff  (though  it  would 
be  safe  for  the  purposes  of  this  case  to  view  the  same  as  favor- 
ably as  we  can  for  appellant),  is  susceptible  of  conflicting 
reasonable  inference^  as  to  whether  appellant  exercised  rea- 
sonable diligence  to  keep  the  fence  in  repair,  and  whether  re- 
spondent was  guilty,  either  directly  or  by  imputation,  of  con- 
tributory negligence.  There  was  much  evidence  tending  to 
show  that  appellant  made  diligent  efforts  to  keep  the  fence 
efficiently  in  place,  and  was  prevented  by  the  lawless  conduct 
of  persons  for  whose  acts  it  was  in  no  wise  responsible ;  and 
evidence  that  plaintiff,  or  those  for  whose  conduct  she  was  re- 
sponsible, allowed  the  cattle  to  run  at  large  with  knowledge 
that  the  fence  was  out  of  repair  or  might  probably  be  in  such 
Vol.  117—34 
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condition,  and  that  the  cattle  could  and  might  probably  go 
upon  the  railway  track.  If  it  be  a  fact  that  the  fence,  as  con- 
structed, was  sufficient  to  satisfy  the  statutory  duty,  then  the 
rule  of  absolute  liability,  obviously,  is  out  of  the  way,  and  ap- 
pellant is  liable  only  for  damages  caused  proximately  by  fail- 
ure to  exercise  ordinary  care  in  keeping  the  fence  in  repair ; 
and  then  only  in  case  such  failure  was  the  proximate  cause  of 
the  damage  complained  of,  without  any  contributory  fault 
upon  the  part  of  respondent,  either  directly  or  by  imputation. 
Sec.  1810,  Stats.  1898,  so  provides.  It  has  been  repeatedly 
held  by  this  and  other  courts,  under  similar  statutes,  that  if 
the  owner  of  cattle  turns  them  loose  where  he  knows  or  ought 
reasonably  to  know  they  are  likely  to  go  upon  a  railway  track 
because  of  the  right  of  way  fence  being  out  of  repair,  he  is 
guilty  of  contributory  negligence.  McCarm  v.  C,  8t'P.^  M. 
&  0.  R.  Co.  96  Wis.  664,  71  N.  W.  1054;  Curry  v.  C.  &  N. 
W.  R.  Co.  43  Wis.  665 ;  Richardson  v.  C.  &  N.  W.  R.  Co.  66 
Wis.  347,  14  N.  W.  176;  Peterson  v.  N.  P.  R.  Co.  86  Wis. 
206,  56  N.  W.  639. 

The  result  is  that  there  was  evidence  produced  from  which 
the  jury  might  reasona:bly  have  found  either  of  these  proposi- 
tions in  favor  of  defendant :  (1)  The  fence  as  originally  con- 
structed was  sufficient  to  satisfy  the  calls  of  the  statute. 
(2)  Defendant  was  reasonably  diligent  in  keeping  the  fence 
in  repair.  (3)  The  entry  of  the  cattle  upon  the  right  of  way 
had  no  causal  connection  with  either  the  failure  to  fence  or 
failure  to  exercise  ordinary  diligence  to  keep  the  same  in 
repair.  (4)  Respondent  was  guilty  of  contributory  negli- 
gence. A  decision  in  appellant's  favor  upon  either  the  first  or 
third  proposition  would  have  been  fatal  to  respondent's  case. 
A  decision  in  respondent's  favor  upon  both  the  first  and  sec- 
ond propositions,  in  connection  with  a  decision  in  appellant's 
favor  upon  either  the  third  or  fourth  proposition,  would  have 
been  fatal  to  respondent's  claim.  So  the  conclusion  must  fol- 
low that  the  learned  trial  court  committed  several  reversible 
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errors  before  the  ruling  was  made  refusing  to  set  the  verdict 
aside  and  grant  a  new  trial,  and  that  further  reversible  error 
was  committed  in  making  such  ruling. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  re- 
versed;  and  the  cause  remanded  for  a  new  trial 


Keith  and  another,  Appellants,  vs.  Royal  Iksubanob  Com- 
pany OF  Liverpool,  Respondent.  ' 

March  2Jh-ApHl  17,  190S. 

Fire  insurance:  Change  of  title  avoiding  policy:  Waiver:  Estoppel: 
Right  of  mortgagee, 

1.  Property  of  a  partnership  was  insured  under  a  Wisconsin  stand- 

ard fire  policy,  providing  that  it  should  be  void  in  case  of 
change  in  the  title  to  the  property,  unless  otherwise  provided 
by  agreement  Indorsed  or  added.  After  the  issuance  of  the 
policy  the  agent  was  Informed  that  two  of  the  partners  had  con- 
tracted to  buy  out  the  third.  He  told  them  that  when  the  pur- 
chase was  completed  it  would  be  necessary  to  have  the  third 
partner's  interest  in  the  policy  assigned  and  the  assent  of  the 
company  indorsed  on  the  policy,  and  that  he  would  make  the 
proper  indorsements.  He  repeated  this  statement  afterwards, 
before  the  transfer  was  made,  but  the  partners,  who  were  not 
familiar  with  business  or  the  English  language,  understood  him 
to  mean  that  he  would  arrange  the  Insurance  all  right  upon 
mere  notification  of  the  transfer.  Some  time  after  the  transfer 
was  made  one  of  the  partners  mentioned  casually  to  the  agent 
that  they  had  completed  buying  out  the  third  partner.  No 
assignment  of  any  interest  In  the  policy  was  ever  made  and  no 
written  consent  ever  given  by  the  company.  Held,  that  there 
had  been  no  waiver  of  the  provision  avoiding  the  policy. 

2.  The  provision  in  the  Wisconsin  standard  policy  avoiding  the 

policy  in  case  of  a  change  in  the  title  is  self-executing,  and  no 
duty  is  imposed  upon  the  insurer  upon  his  being  merely  in- 
formed of  such  a  change.  Mere  silence  of  the  insurer  in  such- 
a  case  will  not  operate  as  a  waiver  of  the  forfeiture  or  an  es- 
toppel to  assert  it. 
8.  Under  a  policy  issued  to  the  owner  of  property  and  providing, 
with  respect  to  a  mortgagee,  merely  that  the  loss,  if  any,  shall 


532  SUPREME  COURT  OF  WISCONSIN.       [Apk. 

Kelfch  ▼.  Royal  In&  Ca  117  Wi&  58t 

be  payable  to  the  latter  as  his  interest  may  appear,  the  Insurer 
owes  no  other  or  different  duty  to  the  mortgagee  than  by  Its 
contract  it  owes  to  the  insured.  The  mortgagee  can  recover 
solely  In  the  right  of  the  insured,  and  only  when  the  latter 
can. 

Appbai-  from  a  judgment  of  the  circuit  court  for  Brown 
county:   S.  D.  Hastings,  Jb.,  Circuit  Judge.    Affirmed. 

Action  to  recover  insurance  by  Keith,  mortgagee,  and  Hun- 
crosky  as  assignee  for  the  benefit  of  creditors  of  the  firm  of 
Eeindl  &  Jicha.  The  facts  as  found  by  the  court,  jury  being 
waived,  were  substantially  that  a  firm  of  Eeindl,  Novotny  & 
Jicha,  existing  on  November  28,  1898,  and  owning,  amongst 
other  property,  a  sawmill,  executed  mortgage  thereon  to  the 
plaintiff  Keith,  with  the  usual  agreement  to  keep  insured, 
loss,  if  any,  payable  to  the  mortgagee;  that  the  mortgagors 
thereupon  arranged  with  one  Peterson,  local  agent  of  the  de- 
fendant and  other  insurance  companies,  to  place  $3,000  of 
insurance  on  said  property,  loss,  if  any,  payable  to  Keith  as 
mortgagee,  and  to  renew  such  insurance  from  time  to  time ; 
that  he  accordingly  wrote  three  $1,000  policies  in  different 
companies,  including  defendant,  for  one  year;  that  on  the  ex- 
piration thereof,  December  18,  1899,  the  said  Peterson,  pur- 
suant to  said  arrangement,  issued  three  new  policies,  of 
$1,000  each,  by  the  three  different  companies,  and  sent  the 
same  to  Keith,  and  immediately  sent  to  the  firm  of  Beindl, 
Novotny  &  Jicha  his  bill  for  the  premiums  on  said  policies; 
that  about  January  1st  or  4th  Peterson  called  at  the  place  of 
business  of  said  firm  to  collect  said  bill,  and  was  then  in- 
formed that  Eeindl  and  Jicha  had  contracted  to  buy  out  their 
partner  Novotny.  Thereupon  Peterson  informed  them  that 
when  such  purchase  was  completed  and  conveyance  executed 
it  would  be  necessary  to  have  Novotny's  interest  in  the  policy 
assigned  to  them  and  the  assent  of  the  company  indorsed  on 
the  policy,  and  that  he  would  make  the  proper  indorsements. 
At  or  about  this  same  time  the  assured,  desiring  further 
credit,  gave,  and  Peterson  accepted,  a  note  for  the  premiums 
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on  the  several  policies  of  insurance.  Again,  on  March  10th, 
Reindl  and  Jicha  informed  Peterson  that  they  had  not  as 
yet  completed  the  purchase  from  Novotny,  hut  expected  to 
soon,  and  he  made  to  them  the  same  statement  They  were 
not  familiar  with  business  nor  with  the  English  language,  and 
understood  Peterson's  statement  to  mean  that  he  would  ar- 
range the  insurance  all  right  upon  mere  notification  of  the 
transfer.  On  March  17th  Novotny  did  convey  his  interest 
in  the  partnership  to  his  partners,  by  bill  of  sale  of  the  per- 
sonal property  and  by  deed  of  the  mortgaged  and  insured 
real  estate.  No  assignment  of  Novotny's  interest  in  the  poli- 
cies was  ever  made,  the  same  were  never  presented  to  Peterson 
for  an  assent  to  such  transfer,  and  the  defendant  never  gave 
its  written  consent  thereto  or  made  any  indorsement  upon  the 
policy.  There  is  evidence  that  some  time  in  May,  at  an  inter- 
view having  no  relation  to  this  insurance,  one  of  the  firm 
casually  mentioned  to  Peterson  that  they  had  completed  buy- 
ing out  Novotny.    The  policy  was  the  Wisconsin  standard. 

The  court  concluded,  as  matter  of  law,  that  the  transfer  of 
Novotny's  interest  on  March  l7th,  not  having  been  assented 
to  by  indorsement  on  the  policy,  avoided  the  insurance,  and 
accordingly  rendered  judgment  for  the  defendant,  from 
which  the  plaintiffs  appeaL 

R.  M.  Bashford,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  W.  H.  Mylrea,  atr 
tomey,  and  (7.  B.  Bird,  of  counsel,  and  oral  argument  by  Mr. 
Mylrea. 

DoDOE,  J.  It  being  a  conceded  fact  that  one  of  the  three 
owners  of  the  insured  property,  on  March  17,  1900,  three 
months  after  the  issuance  of  the  policy,  transferred  his  in- 
terest to  his  co-owners,  the  policy  became  ipso  facto  void  by 
virtue  of  the  provision  therein,     • 

"This  entire  policy,  unless  otherwise  provided  by  agree- 
ment endorsed  hereon  or  added  hereto,  shall  be  void     .     .     . 
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if  any  change  other  than  by  the  death  of  an  insured  take  place 
in  the  intereet,  title,  or  possession  of  the  subject  of  insur- 
ance/^ 

unless  such  forfeiture  was  waived  in  some  way.  Keeler  v. 
Niagara  F.  Ins.  Co.  16  Wis.  623 ;  Carey  v.  Oerman  Am.  Ins. 
Co.  84  Wis.  81,  64  K  W.  18 ;  Straker  v.  Phenix  Ins.  Co.  101 
Wis.  413,  77  N.  W.  752.  The  contention  of  the  appellants 
is  addressed  to  the  establishment  of  some  valid  and  effectual 
waiver  by  acts  or  words  of  the  local  agent  other  than  an  agree- 
ment indorsed  on  or  added  to  the  policy,  and  the  counsel  has 
collected  and  presented  with  much  vigor  and  ability  in  anal- 
ysis the  opinions  of  many  courts  upon  the  general  subject  of 
waiver.  By  far  the  larger  part  of  such  authorities  are,  how- 
ever, at  best  only  applicable  to  a  state  of  facts  which  appel- 
lants indeed  daim  to  exist  in  this  case,  but  which  is  negatived 
by  the  evidence  and  findings.  Thus,  many  of  the  cases  cited 
are  addressed  to  waiver  of  forfeiture  or  to  propriety  of  ref- 
ormation of  the  policy  by  reason  of  facts  known  to  the  agent 
to  exist  at  the  time  of  entering  into  the  contract  of  insurance, 
and  with  reference  to  which  it  was  understood  such  contract 
was  to  be  framed.  In  the  case  at  bar,  the  contract  of  insur- 
ance with  the  firm  of  Eeindl,  Novotny  &  Jicha  was  fully  con- 
summated before  any  suggestion  of  a  prospective  change  in 
that  firm  was  brought  to  notice  of  the  agent  John  R.  Davis 
L.  Co.  V.  Home  Ins.  Co.  96  Wis.  542,  548,  70  N.  W.  59.  The 
policy  was  written  and  delivered  exactly  in  accordance  with 
the  understanding  and  contract  which  the  parties  then  had, 
and  the  assured  had  enjoyed  its  benefits  for  two  or  three 
weeks.  Thus  the  situation  is  distinguished  from  all  that  class 
of  authorities,  and  we  need  not  consider  them.  Many  other 
cases,  however,  deal  with  the  subject  of  waiver  by  acts  of  an 
agent  after  a  policy  is  in  force  and  conoededly  valid  according 
to  its  terms.  That  the  authority  of  such  cases  is  at  best  doubt- 
ful since  our  standard  insurance  policy  has  been  made  both  a 
contract  and  a  law  is  certainly  suggested  by  Bourgeois  v.  N. 
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W.  Nat.  Ins.  Co.  86  Wis.  606,  57  N.  W.  347;  Hohkirk  v. 
Phoenix  Ins  Co.  102  Wis.  13,  78  K  W.  160;  Temple  v.  Ni- 
agara F.  Ins.  Co.  109  Wis.  372,  376,  85  N.  W.  361.  Here 
again,  however,  the  primary  question  to  be  considered  is  what 
facts  are  disclosed  by  the  record  upon  which  to  predicate 
waiver,  even  if  the  agent  had  full  authority.  Appellants  assert 
an  assurance  by  the  agent  that  the  policy  would  continue  to  be 
good  notwithstanding  a  transfer,  or,  at  any  rate,  that  he  would 
take  such  steps  as  would  keep  it  valid.  Even  this,  however, 
is  negatived  by  the  finding  of  the  trial  court  to  the  effect  that 
instead  of  any  such  assurance  or  promise  the  agent  informed 
the  assured  that  when  the  transfer  took  place  it  would  be  nec- 
essary to  have  assignment  from  Novotny  and  assent  of  the 
company  indorsed  on  the  policy,  and  that  he  would  make  the 
indorsement,  but  that  the  assured,  not  being  familiar  with 
business  methods  or  the  English  language,  misunderstood  him 
to  promise  substantially  as  now  claimed  by  their  counsel. 
There  is  nothing  to  indicate  that  the  agent  had  any  knowledge 
that  they  had  misunderstood  him.  This  finding  is  excepted 
to,  but  upon  careful  examination  we  are  unable  to  say  that  any 
clear  preponderance  of  evidence  antagonizes  it  The  wit- 
nesses to  the  conversations  were  present  for  observation  by  the 
trial  judge.  Even  the  printed  record  discloses  such  measure 
of  confusion  of  idea  and  ambiguity  of  expression  on  the  part 
of  appellants  that  the  conclusion  might  well  be  reached  that, 
although  they  were  testifying  truthfully,  the  agent^s  more  ex- 
act statement  wds  the  true  one,  and  that  conclusion  might 
have  been  much  more  apparent  on  the  trial.  Further,  assum- 
ing the  honesty  of  aU  the  witnesses,  as  the  court  apparently 
did,  the  probabilities  are  all  in  favor  of  the  agent's  version 
that  he  warned  the  assured  of  the  necessity  of  presentation  of 
the  policies  for  indorsement,  while  assuring  them  there  would 
be  no  trouble  about  it  True,  there  is  less  support  for  finding 
that  such  warning  waa  given  at  the  interview  in  January,  for 
the  agent,  Peterson,  does  not  cat^orically  so  testify — merely 
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that  he  never  said  anything  else*  We  should  hesitate  to  hold 
that  the  trial  court  was  wrong,  in  the  light  of  all  the  circum- 
stances, in  finding  that  such  was  the  statement  made  by  the 
agent  which  the  assured  misunderstood  and  quoted  wrongly 
in  their  testimony;  but  the  interview  in  January  was  imma- 
terial, if  in  March,  before  the  act  which  avoided  the  insurance 
occurred,  the  appellants  were  notified  that  they  could  not  rely 
on  expectation  of  continued  validity  after  transfer  veithout 
presenting  the  policy  for  indorsement.  Thus  it  is  apparent 
that  the  facts  do  not  support  the  applicability  of  those  authori- 
ties which  predicate  waiver  upon  promises  or  assurances  of 
the  agent  made  pending  the  life  of  a  policy,  and  discussion  of 
that  class  of  cases  is  unnecessary. 

There  remains  for  consideration  that  part  of  appellants^ 
argument  which  seeks  to  predicate  waiver  or  estoppel  against 
the  company  upon  the  fact  that,  some  two  months  after  the 
conveyance  of  Novotny  to  his  coowners  of  the  insured  prop- 
erty, one  of  the  then  owners  told  the  agent  that  such  convey- 
ance had  been  made.  This  was  done  casually,  and  with  no 
apparent  reference  to  the  policy  now  in  suit  Assuming,  as 
counsel  does,  notwithstanding  Stevens  v.  Queen  Ins.  Co.  81 
Wis.  336,  51  N.  W.  665,  and  Bourgeois  v.  Mut.  F.  Ins.  Co. 
86  Wis.  402,  407,  57  N.  W.  38,  that  such  knowledge  of  the 
agent  is  imputable  to  his  principal,  his  argument  seems  to 
be  that  from  mere  silence  and  omission  to  compute  and  re- 
turn the  unearned  portion  of  the  premium  the  company  either 
waives  the  forfeiture  or  is  estopped  to  assert  it  Such  an 
argument,  to  be  sustained,  must  have  as  a  premise  the  propo- 
sition that  if  the  insurer  intended  to  stand  upon  this  absolute 
and  self-executing  provision  of  the  policy  he  was  bound  to 
do  something  other  than  remain  silent  Nothing  in  the  con- 
tract which  the  parties  had  made  imposed  any  such  duty. 
The  forfeiture  clause  made  the  policy  void  upon  the  happen- 
ing of  the  event,  not  merely  voidable  on  the  exercise  of  elee- 
tion  or  doing  of  some  other  act  by  the  company.    It  certainly 
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was  under  no  obligation  to  proclaim  to  assured  the  legal 
effect  of  their  act,  for  they  were  presumed  to  know  that  The 
conditions  under  which  it  was  to  return  unearned  premium 
were  expressly  prescribed  by  the  policy  and  the  law,  namely, 
upon  surrender  of  the  policy.  Sea  1941 — ^62,  Stats.  1898. 
The  choice  lay  not  upon  the  company,  but  with  the  assured, 
whether  the  latter  would  attempt  to  obtain  a  written  indorse- 
ment of  consent  to  the  change  of  title,  and  thus  revive  the 
policy,  or  would  exercise  their  alternative  right  to  a  return 
of  unearned  premium  upon  surrender  of  the  policy.  Besides 
this,  there  is  neither  proof  nor  finding  that  the  assured  in  any 
wise  relied  upon  silence  of  the  company  after  the  conversa- 
tion in  May,  at  which  the  fact  of  Novotny's  conveyance  was 
mentioned.  Apparently  they  at  all  times  relied  upon  their 
own  misconstruction  of  what  the  agent  had  said  to  them  in 
March,  as  found  by  the  court  Cases  cited  by  appellants 
with  reference  to  exercise  of  right  reserved  to  the  insurer  to 
cancel  at  its  option  upon  notice  and  return  of  premium,  of 
course,  have  no  application.  On  the  other  hand,  this  court 
has  already  spoken  in  negation  of  appellants'  contention  in 
no  uncertain  terms.  Bosworth  v.  Merchants'  F.  Ins.  Co.  80 
Wis.  393,  49  N.  W.  750;  Stevens  v.  Queen  Ins.  Co.  81  Wis. 
335,  339,  51  K  W.  555;  Carey  v.  German  Am.  Ins.  Co.  84 
Wis.  80,  87,  54  N.  W.  18 ;  Bourgeois  v.  Mut.  F.  Ins.  Co.  86 
Wis.  402,  57  N.  W.  38.  Citations  by  counsel  or  examination 
by  the  court  of  inconsistent  dicta  or  decisions  by  courts  of 
other  states  can  hardly  be  profitable.  So  far  as  they  contra- 
vene the  rule  of  the  foregoing  cases,  they  are  not  in  accord 
with  the  law  of  Wisconsin. 

We  are  unable  to  find  established  by  the  evidence  any  con- 
duct on  the  part  of  the  defendant  which,  under  the  law  es- 
tablished in  this  state,  can  be  held  to  waive  the  unambiguous 
declaration  of  the  policy  that  it  should  become  void  upon  the 
contingency  which  happened,  nor  which  can  estop  the  defend- 
ant from  insisting  upon  such  forfeiture. 
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2.  Appellants  claim  further  that  because  the  owners  of  the 
property,  by  their  mortgage,  had  covenanted  to  maintain  in- 
surance thereon  to  protect  Keiih,  the  mortgagee,  therefore 
the  company  must  be  deemed  to  be  under  some  obligation  to 
exercise  diligence  to  protect  his  interest  Incidentally  we 
.may  remark  there  is  no  proof  of  any  knowledge  by  the  ip- 
surer  or  its  agent  of  what  the  mortgage  contained,  or  that  it 
was  expected  to  write  a  policy  to  satisfy  its  requirements. 
Thie  proof  is,  however,  clear  that  the  only  contract  for  insur- 
ance was  with  the  owners;  they  ordered  it,  and  defendant 
wrote,  as  it  must,  only  what  they  ordered.  Presumably  it  sat- 
isfied Keith,  for  during  nearly  two  years  he  had  made  no  ob- 
jection. There  are  three  perfectly  well-known  methods  by 
which  mortgagees  are  customarily  protected  by  insurance 
against  loss  of  their  security.  The  first,  and  far  the  most  com- 
mon, method  is  that  here  adopted ;  namely,  an  ordinary  con- 
tract to  insure  the  owner,  "loss,  if  any,  payable  to  the  mort- 
gagee as  his  interest  may  appear;"  secondly,  the  same  con- 
tract supplemented  by  what  is  commonly  called  a  "subrogation 
clause,"  whereby  the  company,  in  addition,  binds  itself  to  the 
mortgagee  to  pay  him  the  insurance  regardless  of  certain 
breaches  of  condition  by  the  owner,  on  condition  that  it  be- 
come subrogated  to  the  mortgagee's  rights  against  the  prop- 
erty and  the  mortgagor;  and,  thirdly,  but  seldom,  a  direct 
contract  with  the  mortgagee,  insuring  him  against  loss  by  fire. 
To  the  last  of  these,  the  owner  is  no  party ;  to  the  second,  both 
owner  and  mortgagee  are  parties;  and  to  the  first,  only  the 
owner  is  in  any  contractual  privity  with  the  insurer,  except 
as  the  mortgagee  may  avail  himself  of  the  contract  between 
the  others  for  payment  to  him.  He  has  no  direct  rights  against 
the  insurer,  but  recovers  solely  in  the  right  of  his  mortgagor. 
He  can  recover  only  when  the  latter  can.  Wunderlich  v.  Pal- 
atine F.  Ins.  Co,  104  Wis.  396,  80  N.  W.  471,  and  cases 
cited.  The  company  can  be  charged  with  no  higher  or  differ- 
ent duty  to  such  mere  appointee  than  by  its  contract  it  owes 
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to  the  insured.  Whatever  might  be  the  insurer's  duty  of  no- 
tice to  the  mortgagee  upon  the  exercise  of  an  election  to 
oancel  required  to  be  notified  to  the  assured  himself,  it  could 
owe  no  such  duty  of  an  event  notice  of  which  was  not  re- 
quired to  be  given  to  any  ona  The  contract  here  sued  on  is 
obviously  of  the  first  type  above  mentioned,  and  indisputably 
was  the  form  of  contract  applied  for  by  the  owner  of  the  prop- 
erty, with  whom  alone  it  was  made. 
By  {he  Court. — Judgment  affirmed. 


Waukesha  County  Agbioultubal  Sooibtt,  Eespondent, 
vs.  Wisconsin  Centeal  Railway  Company,  Appellant. 

March  25— April  17,  190S. 

Appealable  order:  Change  of  venue. 

An  order  denying  a  motion  for  a  change  of  the  place  of  trial  Is  not 
appealable,  under  sec.  3069,  Stats.  1898. 

Appeal  from  an  order  of  the  circuit  court  for  Waukesha 
county:  James  J.  Dick,  Circuit  Judge.    Appeal  dismissed. 

Action  to  recover  damages  alleged  to  have  been  caused  by 
n^ligence  of  defendant  in  allowing  fire  to  escape  from  one 
of  its  locomotive  engines  which  ignited  plaintiff's  property, 
destroying  the  same.  There  was  a  motion  on  behalf  of  de- 
fendant for  a  change  of  the  place  of  trial,  and  this  appeal  is 
from  the  order  denying  the  same. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Howard  Morris  and  Thos,  H.  Gill,  and  for  the  respondent  on 
that  of  Ryan,  Merton  &  Newhury. 

Mabshall,  J.  Such  orders  are  not  appealable.  It  has 
been  repeatedly  so  held.  Evans  v.  Curtiss,  98  Wis.  97,  73  N. 
W.  432 ;  Latimer  r.  Central  E.  Co.  101  Wis.  310,  77  K  W. 
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156 ;  Latimer  v.  Julius  Andrae  &  Sons  Co,  101  Wis.  311,  77 
N.  W.  1119;  State  ex  rel  Spence  v.  Dick,  103  Wis.  407,  79 
N.  W.  421.  It  is  now  about  eight  years  since  the  law  respect- 
ing appealable  orders  was  so  changed  as  to  take  sndi  as  the 
one  involved  here  out  of  the  appealable  class,  and  five  years 
since  it  was  so  distinctly  decided  by  this  court  An  order  is 
not  in  such  class  merely  because  it  denies  a  substantial  right, 
as  was  formerly  the  case.  To  be  in  that  dass  it  must  be: 
(a)  one  preventing  a  judgment  from  which  an  appeal  may 
be  taken;  (b)  one  entered  in  a  special  proceeding  or  in  an 
action  after  judgment;  (c)  one  granting,  refusing,  continu- 
ing or  modifying  a  provisional  remedy,  or  granting,  refusing, 
modifying  or  dissolving  an  injunction,  or  setting  aside  or  dis- 
missing a  writ  of  attachment  for  irregularity,  or  granting  a 
new  trial  or  sustaining  or  overruling  a  demurrer ;  (d)  or  one 
vacating  or  refusing  to  set  aside  an  order  made  at  chambers 
which  would  be  appealable  if  made  by  the  court  Sec.  3069, 
Stats.  1898.  Careful  attention  to  this  will  prevent  a  re- 
currence of  the  mistake  we  find  here. 
By  the  Court. — The  appeal  is  dismissed. 


Etseli*,  Respondent,  vs.  Ejctight,  imp.,  Appellant 

March  B&^AfMril  17,  190S. 

Oountie$:  Salaries  of  ofjlcera:  Deputies:  Increasing  compensation 
during  term:  Taxpayer's  action:  Form  of  judgment, 

1.  Under  our  statutes  (sees.  694,  706,  708,  711,  714,  Stats.  1898)  the 

salaries  paid  to  the  county  clerk  and  county  treasurer  are  In 
full  compensation  for  the  discharge  of  the  duties  of  their  re- 
spective offices  whether  performed  by  themselves  or  by  depu- 
ties. 

2.  Pasonent  of  salaries  to  such  deputies  out  of  the  public  moneys, — 

even  though  in  pursuance  of  a  resolution  of  the  county  board, 
passed  during  the  term  of  said  officers,  authorizing  them  each 
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to  employ  a  clerk  at  a  salary — ^Is  illegal  because  not  authorized 
by  law  and  also  because  such  i>ayment  practically  amounts  to 
an  Increase  in  the  salaries  of  such  officers  during  their  term  of 
office,  in  violation  of  sec.  694,  Stats.  tS98. 
8.  In  an  action  by  a  taxpayer  to  recover,  on  behalf  of  a  county, 
public  moneys  illegally  paid  out  by  the  county  treasurer,  a 
Judgment  for  the  amount  in  favor  of  plaintift  and  against  the 
defendants,  including  the  county,  was  erroneous.  It  should 
have  been  adjudged  that  the  county  recover  of  the  other  de- 
fendants liable  therefor  the  amount  of  the  damages  found,  and 
that  plaintiir  recover  from  the  same  defendants  his  taxable 
costs. 

Apfeax  from  a  judgment  of  the  circuit  court  for  Bayfield 
county :  John  K.  Pabish,  Circuit  Judga    Reversed. 

This  is  a  taxpayer's  action  in  equity  to  recover,  on  behalf 
of  Bayfield  county,  certain  moneys  alleged  to  have  been  un- 
lawfully drawn  from  the  county  treasury  of  said  county.  The 
action  was  brought  against  WiiUam  Kmght,  John  Froeeth, 
and  the  county  of  Bayfield,  as  defendants.  It  appears  by 
the  complaint  that  the  defendants  Knight  and  Froeeth  were 
respectively  treasurer  and  county  clerk  of  Bayfield  county 
from  January  1,  1897,  to  January  1,  1899,  and  that  the 
county  board  of  said  county  had  duly  fixed  their  salaries  at 
the  sum  of  $1,200  each  prior  to  the  commencement  of  their 
terms  of  office ;  that  at  a  special  meeting  of  said  county  board 
held  May  4,  1897,  the  defendants  Knight  and  Froseth,  by  the 
exercise  of  undue  influence,  and  for  the  purpose  of  increas- 
ing their  own  salaries,  procured  the  passage  by  said  county 
board  of  the  following  resolution: 

**Eesolved,  that  on  and  after  May  1st,  1897,  the  county 
clerk  and  county  treasurer  be  authorized  to  employ  a  com- 
petent clerk  for  each  office  at  a  salary  of  $50  per  calendar 
month,  with  the  understanding  that  the  records  of  said  office 
are  so  kept  as  to  enable  such  officers  to  furnish  on  demand 
a  correct  statement  of  the  condition  of  the  respective  offices ;" 
that  when  said  resolution  was  passed  one  Axelberg  was  acting 
as  deputy  county  treasurer,  and  one  G.  Froseth  was  deputy 
county  derk^  and  that  each  month  after  the  passage  of  said 
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resolutioD^  until  January  1,  1899,  orders  were,  drawn  by  the 
county  clerk  and  chairman  of  the  county  board  of  Bayfield 
county  in  favor  of  said  Axelberg  and  G.  Froeeth  for  $50  a 
month,  respectively,  which  orders  were  paid  by  the  defendant 
Knight  out  of  the  county  funds  to  said  Axelberg  and  G. 
Froseth,  and  that  neither  of  said  last-named  persons  per- 
formed any  duties  except  such  duties  as  are  required  by  law 
to  be  performed  by  said  William  Knight  and  John  Froseth 
as  county  treasurer  and  county  derk  respectively ;  that  prior 
to  the  commencement  of  this  action  the  plaintiff  requested 
said  county  board  to  bring  action  to  recover  the  moneys  so  paid 
to  said  deputies,  and  that  said  county  board  refused  so  to 
do.  Judgment  was  demanded  on  behalf  of  the  county  for 
the  money  so  paid,  with  interest  and  costs, 

A  general  demurrer  to  this  complaint  was  served  by  the 
defendant  Knight,  which  was  overruled  and  leave  given  to 
answer.  No  answer  was  served,  however,  and  thereafter 
judgment  was  rendered  by  default  to  the  effect  that  the 
plaintiff  recover  against  the  defendants  the  sum  of  $2,360 
"for  Bayfield  county,  and  the  sum  of  forty-four  90-100  costs ; 
making,  in  whole,  the  sum  of  two  thousand  four  hundred 
and  four  90-100  dollars/^  From  this  judgment.  Knight  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  W.  W.  Downs,  and 
oral  argument  by  W.  F.  Shea. 

J.  J.  Miles,  for  the  respondent 

WiNSLOw,  J.  The  principle  that  public  moneys  paid  out 
without  authority  of  law  may  be  recovered  of  the  guilty  par- 
ties in  such  an  action  as  the  present,  where  the  public  officers 
refuse  to  act,  is  so  thoroughly  established  in  this  state  that 
it  is  unnecessary  to  do  more  than  state  it 

In  the  present  case  it  is  charged,  and  not  denied,  that  the 
county  treasurer  and  county  clerk,  during  their  term  of  office, 
by  their  active  influence  procured  the  passage  of  a  resolution 
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by  the  county  board  authorizing  them  each  to  employ  a  derk 
at  a  salary,  and  that  thereafter  said  clerk  and  treasurer  paid 
to  their  own  deputies,  out  of  county  moneys,  such  salaries  so 
voted. 

It  is  dear  that  these  payments  w&re  unlawful.  Our  stat- 
utes provide  that  the  county  board  shall,  at  its  annual  meet- 
ing, fix  the  amount  of  the  salaries  of  salaried  officers  to  be 
elected  during  the  ensuing  yeajr,  and  that  such  salaries  shall 
not  be  increased  or  diminished  during  the  officers'  term.  Sec. 
694,  Stats.  1898.  They  further  provide  that  both  the  treas- 
urer and  county  clerk  shall  receive  for  their  compensation 
the  salaries  fixed  by  the  county  board  and  no  more  (sees.  708, 
714),  and  that  each  may  appoint  a  deputy  to  aid  in  the  dis- 
charge of  his  official  duties  and  act  in  case  of  his  absence  or 
disability  (sees.  706,  711).  There  are  no  provisions  for  the 
payment  of  salaries  to  such  deputies  out  of  the  public  moneys, 
and  the  unmistakable  intent  of  the  statutes  is  that  the  salary 
paid  to  each  of  such  officers  is  to  be  in  full  compensation  for 
the  discharge  of  the  duties  of  his  office,  whether  performed 
by  himself  or  his  deputy.  Any  payment,  therefore,  of  pub- 
lic moneys  to  said  deputies  is  illegal,  not  only  because  such 
payment  practically  amounts  to  an  increase  of  the  officer's 
salary  during  his  term  of  office,  but  also  because  the  law  does 
not  authorize  it 

Nor  have  we  found  in  the  present  case  any  elements  of  es- 
toppel, as  were  found  in  the  case  of  Frederick  v.  Douglas 
Co.  96  Wis.  411,  71  N.  W.  798.  In  that  case  the  employ- 
ment of  Mr.  Grace  was  shown  to  be  a  matter  of  public  no- 
toriety, and  it  was  held  that  the  action  was  not  seasonably 
b^un  for  the  purpose  of  recovering  back  from  him  moneys 
paid,  but  in  the  present  case  there  is  no  showing  of  that  kind. 

It  was  plainly  erroneous,  however,  to  render  a  judgment  in 
favor  of  the  taxpayer  against  the  defendants,  including  the 
county.  While  the  taxpayer  is  allowed  to  bring  the  action,  he 
sues  only  in  the  right  of  the  county,  and  the  judgment  should 
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have  been  that  the  county  of  Bayfield  recover  of  the  defend- 
ants Knight  and  Froseth  the  amount  of  the  damages  found, 
and  that  the  plaintiff  Etsell  recover  against  the  same  defend- 
ants his  taxable  costs. 

By  the  Court, — Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  in  accordance  with  this 
opinion. 


OlsoN;  Appellant,  vs.  Tanneb  and  others,  Respondents. 

March  25— April  17,  19CS. 

Tax  certificates:  Sale  hy  county  for  *'faoe  value.** 

1.  The  words  "face  value"  in  sec.  664,  Stats.  1898  (providing  that 

no  county  board  shall  sell  any  tax  certificates  owned  or  held 
by  the  county  at  less  than  the  face  value  thereof,  unless  previ- 
ous notice  has  been  given  of  their  intention  so  to  do),  mean  the 
amount  named  in  the  certificate,  for  which  the  land  was  sold, 
without  interest  thereon. 

2.  Ther  word  "face,"  used  in  said  sec.  664  prior  to  the  revision  of 

1898,  meant  the  same  as  the  words  "face  value." 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county :  Johit  K.  Parish,  Circuit  Judge.  Reversed  in  part, 
affirmed  in  part. 

Action  to  foreclose  six  tax  sale  certificates  on  lots  11  and 
12,  block  1,  city  of  Ashland.  The  lots  were  separately  sold 
for  delinquent  taxes  for  the  years  1895,  1896,  and  1897,  were 
purchased  at  the  tax  sales  by  the  county,  and  certificates  were 
issued  accordingly,  there  being  a  certificate  for  each  lot  upon 
each  sale.  Subsequently  the  six  certificates  were  sold  pur- 
suant to  a  resolution  of  the  county  board,  for  the  amount  ex- 
pressed upon  their  face.  They  came  to  the  hands  of  the 
plaintiff  so  as  to  vest  a  good  title  in  him  if  the  sale  thereof 
by  the  county  was  valid.  The  complaint  contained  a  cause 
of  action  as  to  each  certificate.  There  was  an  answer,  plead- 
ing in  abatement  as  to  the  causes  of  action  on  the  certificates 
for  the  year  1895,  that  the  defendants,  prior  to  the  com- 
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mencement  of  this  action,  and  prior  to  the  sale  of  the  certifi- 
cates by  the  county,  commenced  an  action  in  the  circuit  court 
for  Ashland  county  to  set  such  certificates  aside,  and  that  such 
action  was  still  pending.  There  was  a  further  answer  to  the 
effect  that  no  notice  was  given  as  required  by  law,  that  a  sale 
of  the  certificates  by  the  county  board  for  less  than  their  face 
value  was  contemplated,  hence  that  the  sale  thereof  for  the 
amount  expressed  upon  the  face  of  the  certificates  was  void 
and  vested  no  valid  title  in  the  purchaser.  The  court  found 
upon  due  proof  that  the  allegations  in  the  answer  as  to  the 
facts  were  true,  and  decided  as  a  matter  of  law  that  since  no 
notice  was  given  by  the  county  board  of  any  intention  to  sell 
the  certificates  at  less  than  the  amount  required  to  redeem 
the  land  therefrom,  the  sale  thereof  was  void  absolutely  and 
plaintiff  obtained  no  title  thereto.  Judgment  was  therefore 
rendered  dismissing  the  complaint. 

Upon  the  argument  in  this  court  counsel  for  appellant 
waived  the  appeal  as  to  the  certificates  for  1895,  they  having 
been  set  aside  in  the  suit  pleaded  in  abatement,  but  insisted 
upon  a  reversal  of  the  judgment  as  to  the  other  certificates, 
upon  the  ground  that  the  law  did  not  prohibit  the  county 
from  selling  the  certificates  at  the  amount  expressed  upon 
their  face,  such  amount  being  the  face  value  of  the  certifi- 
cates \\dthin  the  meaning  of  the  statute. 

For  the  appellant  there  was  a  brief  by  Pat.  Rowan,  at- 
torney, and  A.  W.  Sanborn,  of  counsel,  and  oral  argument 
by  Mr.  Sanborn. 

For  the  respondents  there  was  a  brief  by  Tomhins  &  Tom- 
Icins,  and  oral  argument  by  W.  M.  TomTcins. 

Marshall,  J.  This  appeal  turns  on  the  meaning  of  the 
words  "fac«  value"  in  that  part  of  sec.  664,  Stats.  1898, 
which  reads  as  follows : 

"No  county  board  shall     .     .     .     sell,  convey  or  trans- 
fer, or  order  or  direct  the  sale,  conveyance  or  transfer  of  any 
Vol.117— 35 
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tax  certificates  owned  or  held  by  the  county  at  less  than  the 
face  value  thereof  unless  such  board  shall  have  previously 
directed  the  county  clerk  to  give  notice  of  their  intention  so 
to  do  by  publication  thereof  for  four  successive  weeks  in  some 
paper  published  in  the  English  language  in  such  counly  and 
having  a  general  circulation  therein,  and  such  notice  has  been 
so  given.  Any  and  all  sales,  conveyances  or  transfers  of  such 
certificates  made  in  violation  of  these  provisions  shall  be  null 
and  void." 

Since  each  of  the  certificates  in  question  was  sold  by  the 
county  board  for  the  amount  due  and  unpaid  for  taxes,  in- 
terest and  charges  on  the  land  described  therein,  for  the  year 
preceding  the  tax  sale  upon  which  it  was  based,  as  expressed 
therein,  according  to  the  requirement  of  sec  1140,  Stats. 
1898,  if  the  words  in  question  mean  more  than  that,  clearly 
the  titles  upon  which  the  maintenance  of  this  action  depended 
were  void  and  the  trial  court  properly  granted  the  judgment 
dismissing  the  complaint  with  costs. 

We  are  unable  to  discover  anything  upon  the  face  of  the 
certificate  suggesting  that  "face  value"  can  reasonably  be 
held  to  mean  anything  but  an  equivalent  for  the  sum  of  money 
expressed  in  the  words  of  the  paper.  The  certificates  were  in 
perfect  harmony  with  the  statutory  form  in  sec  1140,  which 
is  as  follows: 

''State  of  Wisconsin)  „ 

County  1^- 

County  Treasurer's  Office, A.  D.  18—. 

"I, ,  county  treasurer  of  the  county  of ,  in 

said  state,  do  hereby  certify  that  I  did  at  public  auction,  pur- 
suant to  notice  given  ss  by  law  required,  on  this day 

of ,  sell  to  A.  B.  (or  the  county  of )  the  lands  herein 

described  for  the  sum  of  — —  dollars  and cents,  said 

sum  being  the  amount  due  and  unpaid  for  taxes,  interest  and 
charges  on  said  lands  for  the  year  of  our  Lord  one  thousand 

eight  hundred  and ;  that  said  A.  B.,  his  heirs  or  assigns 

(or  said  county, or  assigns),  will  therefore  be  entitled  to  a 
deed  of  conveyance  of  said  lands  in  three  years  from  this  date, 
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unless  sooner  redeemed  from  such  sale  according  to  law.  Said 
lands  are  described  as  follows,  with  the  sums  for  which  each 
tract  waa  sold  set  opposite  to  each  description,  that  is  to  say: 
(Here  insert  description,  and  separately  the  amount  bid  on 
each  tract) 

"A.  B.,  County  Treasurer." 

There  is  nothing  ambiguous  about  the  words  "face  value" 
as  applied  to  such  a  paper,  therefore  it  would  be  useless  to 
spend  time  discussing  what  they  might  be  held  to  mean  in 
the  light  of  rules  for  judicial  construction.  Being  used 
clearly  in  their  plain,  ordinary  sense,  there  is  no  room  for 
construction.  It  is  considered  here  that  the  common  meaning 
thereof  in  the  relation  under  discussion  is  the  amount  named 
in  the  paper,  not  including  interest  or  anything  determinable 
by  computation  or  evidence  aliunde,  especially  where  the 
right  to  interest  does  not  appear  upon  the  face  of  the  paper. 
It  will  be  observed  that  the  subject  of  interest  is  not  even 
alluded  to  on  the  face  of  tlie  certificates.  That  presents  the 
clearest  kind  of  a  case  for  confining  tthe  term  "face  value" 
to  the  money  value  expressed  in  the  language  of  the  paper. 

We  shall  spend  no  time  considering  whether  there  is  sig- 
nificance in  the  fact  that  the  language  of  the  statute,  up  to  the 
time  of  the  revision  of  1898,  did  not  include  the  word 
"value,"  as  we  see  no  reason  for  holding  that  "face"  means 
any  less  than  "face  value."  To  our  minds  the  addition  of  the 
word  "value"  was  the  mere  interpolation  into  the  law  of  a 
word  which  was  there  before  by  necessary  implication.  The 
face  of  a  note  or  other  paper  naming  a  sum  of  money  is  mani- 
festly the  face  value  thereof.  There  is  no  difference  between 
the  statute  now  and  as  it  formerly  stood. 

If  we  turn  to  the  authorities  we  find  substantial  harmony 
with  the  views  above  expressed.  All  of  the  law  dictionaries 
that  treat  of  the  subject  cite  Osgood  v.  Bringolf,  32  Iowa, 
265,  where  it  was  held  that  the  face  of  a  judgment  is  the 
amount  for  which  the  judgment  was  rendered,  no  account 
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being  taken  of  interest  axscnied  thereon.    Here  is  the  way  the 
law  lexiconists  treat  the  matter : 

*^The  face  of  an  instrument  is  that  which  is  shown  by  the 
mere  language  employed,  without  any  explanation,  modifi- 
cation, or  addition  from  extrinsic  facts  or  evidence. 
The  face  of  an  instrument  is  the  principal  sum  which  it  ex- 
presses to  be  due  or  payable,  without  any  additions  in  the 
way  of  interest  or  costs."    Black's  Law  Diet.  468. 

'^The  face  of  a  judgment  means  the  sum  for  which  the 
judgment  was  rendered,  excluding  the  interest  accrued 
thereon."    Abbott's  Law  Diet  476. 

"The  words  of  a  written  paper  in  their  apparent  or  obvi- 
ous meaning,  as,  face  of  a  note,  bill,  bond,  check,  draft,  judg^ 
ment,  record  or  contract.  .  .  .  The  face  of  a  judgment 
is  the  simi  for  which  it  was  rendered  exclusive  of  interest." 
Bouv.  Law  Diet  748. 

"The  sum  less  interest  which  appears  to  be  due  by  an  in- 
strument or  record."    Anderson's  Law  Diet.  442. 

To  the  same  effect  are,  Lawson's  Concordance,  131 ;  Eng- 
lish, Law  Diet  350;  also  Evans  v.  Tillman,  38  S.  C.  238,  17 
S.  E.  49,  and  Marriner  v.  Roper  Co.  112  N.  C.  164,  16  S.  E. 
906,  cited  by  appellant's  counsel.  Respondents'  counsel  bring 
to  our  notice  with  much  confidence  Delafield  r.  Illinois,  26 
Wend.  192,  2  Hill,  159,  and  Meixell  v.  Eirkpatrxck,  29  Kan. 
679.  Those  cases,  however,  do  not  treat  of  the  meaning  of 
"face"  or  "face  value"  as  regards  an  instrument  merely  nam- 
ing a  sum  of  money,  as  in  this  case.  They  deal  with  prima 
facie  value  of  obligations  to  pay  money,  saying,  in  effect,  that 
the  apparent  worth  thereof  is  the  amount  due  upon  the  face 
of  the  instruments,  including  interest  The  obligation  before 
the  court  in  each  case,  it  will  be  noted,  indicated  upon  its 
face  that  tl:o  principal  sum  drew  interest.  If  such  adjudica- 
tions bear  at  all  on  the  questions  here  for  decision,  they  are 
certainly  not  sufficiently  persuasive  to  cause  us  to  hesitate  to 
apply  what  appears  to  be  the  common,  ordinary  and  well-rec- 
ognized meaning  of  the  words  under  discussion  where  used 
in  an  instrument  containing  no  reference  whatever  to  the  sub- 
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ject  of  interest  The  learned  circuit  court,  in  our  judgment, 
should  have  held  that  the  tax  certificates  were  not  sold  for 
less  than  their  face  value  in  violation  of  the  statute,  and  that 
plaintiff  was  entitled  to  judgment,  at  least  as  to  those  of  1896 
and  1897.  We  shall  not  deal  with  those  of  1896,  as  we  under- 
stand appellant  has,  in  effect,  withdrawn  the  appeal  as  to 
them. 

By  the  Court. — The  judgment  is  reversed  as  to  the  cer- 
tificates of  1896  and  1897,  and  aflirmed  as  to  the  certificates 
of  1896.  The  cause  is  remanded  to  the  circuit  court  with  di- 
rections to  render  judgment  according  to  the  prayer  of  the 
complaint  upon  causes  of  action  3,  4,  6,  and  6. 


Jeffebson  and  another,  Respondents,  vs.  Chicago  &  Nobth- 
WESTfeBN  Railway  Company,  Appellant. 

March  25-'April  17,  190S, 

Railroads:  Use  of  track  6y  another:  LiaWity  for  fire  negligently  set. 

A  railway  company  which  permitted  one  of  its  tracks  to  he  used 
by  a  logging  company  for  the  purpose  of  delivering  logs  for 
shipment  over  the  railway,  is  liable  for  the  destruction  of  prop- 
erty by  a  fire  resulting  from  the  negligence  of  the  logging  com- 
pany in  operating  on  said  track  its  own  engine  with  a  defective 
spark  arrester,  although  the  railway  company  had  no  knowl- 
edge of  such  defect. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county :   John  K.  Pabisii,  Circuit  Judge.    Affirmed, 

This  is  an  action  to  recover  the  value  of  a  large  quantity  of 
posts  and  poles  destroyed  by  fire  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant.  The  action  was  tried 
before  a  jury,  and  the  facts  were  not  seriously  in  dispute.  It 
appeared  by  the  evidence  that  on  July  19,  1901,  the  plaintiffs 
owned  a  large  quantity  of  posts  and  poles,  which  were  piled 
upon  land  immediately  north  of  the  defendant's  right  of  way 
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tracks  in  the  village  of  Cedar,  Iron  ,county,  Wisconsin ;  that 
at  this  point  the  defendant's  railroad  runs  nearly  east  and 
west,  and  three  tracks  are  maintained,  one  of  the  tracks  being 
a  main  track,  the  next  one  to  the  north  being  a  passing  track, 
and  the  next  one  north  of  that  being  the  loading  track,  im- 
mediately north  of  which  the  plaintiffs'  posts  and  poles  were 
piled.  It  further  appears  that  the  Montreal  River  Lumber 
Company,  a  private  corporation,  also  owned  and  operated  a 
private  logging  track,  which  was  connected  with  the  defend- 
ant's passing  track  at  a  point  just  west  of  the  plaintiffs'  piles 
of  posts  and  poles,  and  that  said  private  logging  track  ex- 
tended north  from  the  point  of  connection  several  miles  into 
the  woods;  that  said  Montreal  River  Lumber  Company  op- 
erated upon  this  track  a  small  locomotive,  which  it  owned, 
and  which  was  used  to  bring  its  logs  loaded  on  cars  over  said 
private  logging  track,  and  to  place  them  upon  the  defendant's 
loading  track  for  transportation  by  the  defendant,  and  also 
to  take  empty  cars  from  the  defendant's  track  into  the  woods 
to  be  loaded ;  that  this  was  done  by  permission  of  the  defend- 
ant and  for  the  purpose  of  delivering  said  logs  to  the  defend- 
ant for  shipment  over  its  railroad,  and  that  defendant  had  no 
other  interest  in  the  operation  of  the  lumber  company's  en- 
gine; that  on  July  19,  1901,  the  lumber  company's  engine 
was  moved  by  its  employees  upon  the  defendant's  loading 
track,  and  was  coupled  to  several  empty  logging  cars  stand- 
ing thereon,  and  took  them  away  over  said  private  track  into 
the  woods  for  loading;  that  immediately  after  this  operation 
a  fire  started  among  the  plaintiffs'  posts  and  poles,  and  a 
large  part  of  them  were  destroyed;  that  the  spark  arrester 
upon  the  lumber  company's  engine  was  so  defective  that  fire 
could  easily  escape  from  it;  that  the  defendant  had  no  notice 
of  this  fact;  and  that  all  of  the  defendant's  engines  which 
were  used  at  this  station  at  the  time  in  question  were  in 
proper  condition. 

A  motion  to  direct  a  verdict  for  the  defendant  was  denied, 
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and  a  special  verdict  was  rendered  by  the  jury,  by  whicb  it 
was  found  (1)  that  the  plaintiffs  owned  the  property  in  ques- 
tion; (2)  that  said  property  was  destroyed  by  fire  which  es- 
caped from  the  engine  of  the  Montreal  River  Lumber  Com- 
pany while  it  was  being  operated  upon  the  track  of  the  de- 
fendant with  its  consent;  (3)  that  said  fire  escaped  by  rea- 
son of  a  defective  spark  arrester  upon  said  engine;  (4)  that 
said  Montreal  River  Lumber  Company  was  guilty  of  want  of 
ordinary  care  in  permitting  said  spark  arrester  to  be  in  such 
defective  condition;  (6)  that  said  want  of  ordinary  care  was 
the  proximate  cause  of  said  fire;  (6)  that  the  value  of  the 
property  destroyed  was  $5,624.49.  Motions  for  judgment 
upon  the  verdict  for  the  defendant  and  for  a  new  trial  were 
successively  overruled,  and  judgment  was  rendered  for  the 
plaintiffs  for  the  value  of  the  property  destroyed,  with  costs, 
and  the  defendant  appeals. 

Edward  M.  Hyzer,  for  the  appellant 

Ben  S,  Smith,  attorney,  and  Owen  Morris,  of  counsel,  for 
the  respondents,  cited  2  Elliott,  Railroads,  §  477 ;  Ileron  v. 
Si.  P.,  M.  &M.  R.  Co.  68  Minn.  550;  Railroad  Co.  v.  Bar- 
ron, 5  Wall.  94;  Chicago,  St.  P.  &  F.  du  L.  R.  Co.  v.  Mc- 
Carthy, 20  111.  385;  Ohio  &  M.  R.  Co.  v.  Dunbar,  20  111. 
623 ;  Chicago  £  R.  I.  R.  Co.  v.  Whipple,  22  111.  105 ;  Nelson 
V.  7.  &  C.  R.  Co.  26  Vt.  717;  McElroy  v.  N.  &  L.  R.  Co.  4 
Cush.  400;  Aycoch  v.  R.  &  A.  A.  R.  Co.  89  N.  C.  321; 
Macon  &  A.  R.  Co.  v.  Mayes,  15  Am.  Rep.  628 ;  Abbott  v. 
J.,  G.  &  K.  H.  R.  Co.  36  Am.  Rep.  572 ;  Delaware,  L.  &  W. 
R.  Co.  V.  Salmon,  23  Am.  Rep.  214;  Harden  v.  N.  C.  R.  Co. 
85  Am.  St.  Rep.  747 ;  McCoy  v.  K.  C,  St.  J.  &  C.  B.  R.  Co. 
36  Mo.  App.  445 ;  2  Wood,  Railroads,  sec.  325 ;  Toledo,  P. 
&  W.  ii.  Co.  V.  Rumbold,  40  111.  143 ;  Stetler  v.  C.  &  N.  W. 
R.  Co.  46  Wis.  497-502. 

WiNSLOW,  J.  It  appears  that  the  defendant  company  al- 
lowed a  private  corporation  to  use  a  part  of  its  tracks  with  a 
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dangerously  defective  engine,  by  reason  of  which  the  plaint- 
iffs' property  was  destroyed.  The  defendant  now  seeks  to 
avoid  liability  for  the  loss  because  the  private  corporation 
was  engaged  in  its  own  business,  and  the  defendant  did  not 
know  that  the  engine  it  used  was  defective.  It  cannot  thus 
escape  liability.  Leaving  out  of  consideration  the  fact  that 
the  act -of  drawing  loaded  cars  upon  the  loading  track  for 
transportation,  or  taking  empty  cars  therefrom  for  loading, 
was  essentially  an  act  in  the  course  of  the  defendant's  own 
business,  and  partly,  at  least,  for  its  own  benefit,  the  princi- 
ple is  well  established  that,  when  a  railroad  company  per- 
mits another  to  make  joint  use  of  its  track,  it  is  liable  for  inju- 
ries caused  to  person  or  property  by  the  actionable  negligence 
of  such  licensee.  2  Elliott,  Railroads,  §  47|7 ;  Railroad  Co.  v. 
Barron,  5  Wall.  90.  It  has  received  its  franchise  to  operate 
a  railroad  subject  to  certain  well-defined  duties  as  to  the  ma- 
chinery which  it  uses.  It  cannot,  while  exercising  those 
franchises,  allow  others  to  come  in  with  defective  machinery 
and  use  the  q't^^-public  highway  jointly  with  it,  and  escape 
the  duty  laid  upon  it  by  its  charter  to  use  safe  machinery. 
Such  a  rule  would  open  a  door  by  which  public  servants, 
while  reaping  all  the  pecuniary  benefits  of  their  franchises, 
could  easily  escape  from  a  considerable  portion  of  their  cor- 
relative duties  by  licensing  irresponsible  third  persons  to 
transact  certain  portions  of  their  business.  In  the  present 
case  it  is  clear  that  while  the  lumber  company  was  moving  its 
engine  over  the  defendant's  sidetracks  it  was  operating  the 
franchises  of  the  defendant  with  its  consent  It  was  as  much 
the  duty  of  the  defendant  company  to  see  that  this  engine 
was  not  defective  while  using  such  tracks  as  to  see  that  its 
own  were  not  defective.  The  judgment  is  fully  sustained  by 
the  verdict. 

By  the  Court. — Judgment  affirmed. 
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ScHAEFEB,  Eespondent,  vs.  City  of  Ashland,  Appellant. 

March  25— April  17,  1903, 

Municipal  corporations:  Appeal  from  disallowance  of  claim:  Bond, 
joint  or  several:  Injury  from  defective  sidewalk:  Place  of  in- 
jury: Evidence:  Notice:  Instructions. 

1.  Where  a  city  charter  provides  merely  that  the  bond  on  appeal 

from  the  disallowance  of  a  claim  by  the  common  council  shall 
,        be  given  with  two  sureties,  the  bond  need  not  be  so  framed  as 
to  make  the  obligors  severally  liable. 

2.  In  an  action  to  recover  for  injuries  alleged  to  have  been  caused 

by  a  defective  sidewalk,  H.,  a  witness  for  plalntift,  was  asked 
whether  P.,  another  witness,  had  pointed  out  to  him  the  place 
where  plaintiff  was  "supposed  to  have  been  injured."  The  pur- 
pose of  the  question  was  to  show  H.'s  competency  to  testify  to 
the  condition  of  the  walk  at  the  place  of  the  accident,  and  he 
was  permitted  to  answer  only  on  condition  that  the  spot  he  had 
In  mind  was  the  same  as  that  which  plaintiff  and  his  other  wit- 
nesses had  testified  was  the  place  of  the  accident.  Held,  that 
the  error,  if  any,  was  not  .prejudicial  to  defendant. 

3.  The  evidence  that  notice  of  the  injury  and  of  the  alleged  de- 

fective condition  of  the  sidewalk,  etc.,  had  been  seasonably 
served  upon  defendant  being  positive  and  undisputed,  It  was  not 
error  for  the  court,  in  submitting  the  question  of  such  service 
to  the  Jury,  to  instruct  that  there  was  no  evidence  contradict- 
ing that  of  plaintiff  and  that  unless  the  Jury  disbelieved  his 
evidence  they  should  find  that  the  notice  was  so  served.  The 
question  so  submitted  did  not  cover  the  subject  of  whether  the 
injury  in  fact  occurred  at  the  point  designated  in  the  notice. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Parish,  Circuit  Judge.     Affirmed. 

Plaintiff  in  this  action  sought  compensation  for  a  personal 
injury  alleged  to  have  been  produced  by  an  insuiBcient  side- 
walk in  defendant  city.  The  defect  charged  was  a  loose 
plank  about  six  inches  wide  lying  lengthwise  of  the  walk,  sup- 
ported by  a  stringer  at  the  south  end  and  also  at  a  point  about 
two  feet  from  the  north  end,  but  unsupported  at  the  latter 
end,  the  stringer  originally  placed  there  having  rotted  away, 
leaving  the  plank  liable  to  tip  up  at  the  south  end  when  a 
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person  stepped  upon  the  north  end.  The  claim  was  that  as 
plaintiff  and  a  Mr.  Lipske  were  traveling  north  on  the  walk, 
the  latter,  being  ahead  of  the  former,  stepped  upon  the  north 
end  of  the  loose  plank,  causing  the  south  end  to  rise  up  some 
eight  inches  just  as  plaintiff  was  about  to  step  upon  it,  trip- 
ping the  plaintiff  and  causing  him  to  fall  and  fracture  one 
of  his  collar  bones. 

The  condition  of  the  right  to  maintain  an  action  for  the 
injury,  prescribed  by  sec.  1339,  Stats.  1898,  respecting  the 
giving  of  notice  of  such  injury  and  of  the  place  where  the 
damage  occurred,  and  describing  generally  the  insufficiency 
and  want  of  repair  which  occasioned  it,  was  complied  with, 
if  the  place  of  the  injury  was  pointed  out  in  the  notice  with 
sufficient  definiteness.  The  common  council  of  the  city  hav- 
ing neglected  to  pass  upon  plaintiff's  claim  within  sixty  day& 
after  the  same  was  filed  with  the  city  clerk,  he  appealed  to 
the  circuit  court,  giving  a  bond  mth  two  sureties,  conditioned 
as  required  by  the  charter  of  the  city  in  such  cases,  the  bond 
being  so  framed  as  to  make  the  obligors  liable  jointly,  but  not 
severally.  The  charter  provision  was  silent  as  to  the  char- 
acter of  the  bond  in  that  respect  It  merely  required  that  the 
bond  should  be  given  witH  two  sureties.  It  satisfied  that  re- 
quirement and  contained  the  charter  conditions.  There  was 
a  motion  to  dismiss  the  appeal  for  insufficiency  of  the  bond, 
which  was  denied. 

There  was  no  controversy  on  the  evidence  but  that  the  no- 
tice set  forth  in  the  complaint  was  served  upon  the  city, 
plaintiff  intending  thereby  to  comply  with  sea  1339,  Stats. 
1898.  The  description  in  the  notice  of  the  place  where  the 
accident  occurred,  and  generally,  of  the  insufficiency  or  want 
of  repair  which  occasioned  it,  was  as  follows : 

"On  the  sidewalk  extending  along  and  on  the  east  side  of  a 
public  highway  in  the  city  of  Ashland,  knovm  as  Fourteenth 
Avenue  East,  .  .  .  at  a  point  between  Ninth  and  Tenth 
Streets  East,     .     .     .     about  half  way  between  said  streets. 
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or  about  one  hundred  and  fifty  feet  (150  ft)  south  from 
where  the  sidewalk  on  the  east  side  of  said  Fourteenth  Ave- 
nue East  intersects  with  said  Ninth  Street  East" 

The  defect  consisted  of  "a  certain  piece  of  plank  two  inches 
in  thickness  and  about  eight  inches  wide  and  six  feet  long 
(a  portion  of  said  walk)  being  loose,  lying  across  two  string- 
ers, one  about  two  feet  from  the  north  end  of  said  plank,  the 
other  at  the  south  end  of  said  plank,  the  said  plank  resting 
upon  the  same,  but  loose,  whereas  the  north  end  of  said  plank, 
which  had  formerly  rested  upon  a  stringer,  was  unsupported, 
the  said  stringer  having  rotted  away ;  the  stringer  which  was 
about  two  feet  from  the  north  end  of  said  plank  was  sound 
and  apparently  firm  but  said  plank  was  lying  over  said 
stringer  loose  and  unfastened ;  the  plank  and  stringers  being 
in  such  condition,  caused  the  plank  to  tip  up  at  the  south  end 
when  a  person  would  step  on  the  north  end  of  the  plank  across 
the  stringer,  and  when  said  plank  would  tip  up  at  the  south 
end,  when  stepped  on  at  the  north  end,  the  south  end  would 
be  up  about  eight  inches." 

There  were  no  streets  in  fact  numbered  Nine  and  Ten, 
opened  up  and  actually  crossing  or  intersecting  Fourteenth 
Avenue  East,  but  there  were  streets  so  named  terminating 
not  far  distant  from  said  Fourteenth  avenue,  which,  if  ex- 
tended, would  so  cross  and  intersect  Fourteenth  Avenue  East, 
so  that  the  point  where  the  accident  was  claimed  to  have  oc- 
curred was  commonly  referred  to  by  witnesses  on  both  sides 
as  between  Ninth  and  Tenth  streets.  There  was  evidence 
that  there  was  no  such  defect  as  the  one  mentioned  in  the  no- 
tice at  a  point  precisely  midway  between  Ninth  and  Tenth 
streets,  so  called,  but  the  evidence  was  undisputed  that  there 
was  a  defect  answering  to  the  one  mentioned  in  the  notice  not 
far  therefrom.  Plaintiff,  upon  one  occasion,  pointed  out  the 
place  where  he  was  injured  to  Edgar  Foster.  The  point  so 
designated  was  established  by  undisputed  evidence.  Against 
objection  G.  W.  Haines  was  permitted  to  answer  this  ques- 
tion :  "Did  Foster  point  out  to  you  the  place  where  plaintiff 
is  supposed  to  have  been  injured  S" 

At  the  dose  of  the  evidence  upon  both  sides  there  was  a 
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motion  on  behalf  of  the  defendant  for  the  direction  of  a  ver- 
dict in  its  favor,  which  was  denied  and  the  ruling  was  ex- 
cepted to.  There  was  a  special  verdict  in  which  all  the  con- 
troverted issues  were  found  in  favor  of  the  plaintiff  and  his 
damage  assessed  at  $400.  One  of  the  questions  submitted 
was  this: 

"Q.  Did  plaintiff  at  the  time  alleged  in  his  complaint  and 
within  fifteen  days  from  the  date  of  said  axx^ident  resulting 
in  his  said  injury,  cause  written  notice  to  be  made  and  served 
upon  the  defendant^  in  due  form,  giving  notice  of  said  in- 
jury and  of  the  alleged  defective  condition  of  said  sidewalk, 
and  that  he  claimed  damages  against  said  city  ?" 

In  respect  thereto,  the  jury  were  instructed  by  the  court 
that: 

"The  evidence  of  the  plaintiff  tends  to  show  that  he  did 
give  such  written  notice,  and  there  has  been  no  evidence  in- 
troduced contradicting  this.  The  written  notice  has  been 
introduced  by  plaintiff.  The  burden  of  proof  on  this  ques- 
tion rests  upon  the  plaintiff,  and  if  you  are  satisfied  of  the 
facts,  bearing  in  mind  that  they  have  not  been  contradicted, 
you  will  of  course  answer  the  question  by  ^Yes.' " 

That  instruction  was  excepted  to,  particularly  the  words : 
"There  has  been  no  evidence  contradicting  this*  If  you  are 
satisfied  of  the  facts,  bearing  in  mind  that  they  have  not  been 
contradicted,  you  will  of  course  answer  the  question  by 
^Yes.' " 

There  was  a  motion  to  set  the  verdict  aside  and  for  a  new 
trial,  which  was  denied.  Judgment  was  perfected  in  favor 
of  the  plaintiff. 

For  the  appellant  there  was  a  brief  by  jP.  /.  Colignon,  city 
attorney,  and  Dillon  &  Colignon,  of  counsel,  and  oral  argu- 
ment by  F.  J.  Colignon. 

For  the  respondent  there  was  a  brief  by  Geo.  P.  Rossman, 
attorney,  and  Victor  T.  Pierrelee,  of  counsel,  and  oral  argu- 
ment by  J.  F.  Dufur. 
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Maeshaxl,  J.  Error  is  assigned  on  the  refusal  of  the 
court  to  dismiss  the  complaint  for  insufficiency  of  the  bond 
in  that  it  was  a  joint  instead  of  a  several  obligation.  All  the 
law  required  on  that  point,  as  indicated  in  the  statement  of 
facts,  was  that  there  should  be  two  sureties  bound  for  the  per- 
formance of  the  conditions  named  therein.  As  the  bond  sat- 
isfied that  requirement,  it  cannot  properly  be  held  insufficient 
for  want  of  some  feature  not  found  in  the  law  in  regard 
thereto. 

Complaint  is  made  because  the  court  permitted  Haines  to 
testify  that  Foster  pointed  out  to  him  the  place  where  plaint- 
iff "is  supposed  to  have  been  injured."  We  take  it  that  the 
witness  and  the  jury  understood  the  question  to  refer  to 
whether  the  spot,  which  the  testimony  on  the  part  of  plaintiff 
indicated  was  the  location  where  the  accident  occurred,  was 
pointed  out  to  the  witness  by  Foster.  The  purpose  of  the 
question  was  to  show  competency  of  the  witness  to  testify  as 
to  the  condition  of  the  walk  at  the  place  of  the  accident.  The 
witness  was  permitted  to  answer  only  on  condition  that  the 
spot  the  witness  had  in  mind  was  the  same  as  that  which 
plaintiff  and  his  witnesses  had  testified  was  the  place  of  the 
accident.  It  appears  that  the  witness  was  familiar  with  the 
locality,  generally,  and  that  the  question  meant  no  more  to 
him  or  the  jury  than  whether  the  place  which  Foster  pointed 
out  was  the  same  as  was  supposed,  from  the  standpoint  of 
plaintiff's  case  as  then  made  by  the  evidence,  there  being  no 
material  conflict  in  such  evidence,  to  be  that  of  the  injury. 
So  understood,  the  question,  if  not  strictly  proper,  was  not 
prejudicial  to  defendant. 

The  only  other  complaint  made  is  of  the  instruction  given 
by  the  court  respecting  question  No.  10  of  the  special  ver- 
dict. That  merely  covered  the  subject  of  whether  the  notice 
alleged  in  the  complaint  to  have  been  served  upon  the  defend- 
ant was  in  fact  served  as  testified  to  by  him.  The  evidence 
in  respect  thereto  was  positive  and  not  disputed.     Therefore 
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it  was  perfectly  proper  for  the  court  to  say,  as  was  said,  that 
there  was  no  evidence  contradicting  that  of  the  plaintiflf  as 
to  serving  notice,  and  that  it  was  the  duly  of  the  jury  to  give 
an  affirmative  ^mswer  to  the  question  unless  they  disbelieved 
his  evidence.  The  court  might  well  have  directed  the  jury 
to  give  an  affirmative  answer  to  the  question,  or  not  have  sub- 
mitted the  question  at  all,  treating  the  matter  as  not  in  con- 
troversy on  the  evidence.  Counsel  for  appellant  take  a  wrong 
view  of  the  question  in  arguing  that  it  covered  the  subject  of 
whether  the  injury  in  fact  occurred  at  the  point  designated  in 
the  notice.  The  sufficiency  of  the  notice,  as  to  form,  was  for 
the  court  to  determine.  No  complaint  seems  to  have  been 
made  in  regard  to  the  decision  in  respect  theretoi  The  ques- 
tion of  whether  the  notice  was  served  was  one  of  fact,  and 
although  not  in  dispute  on  the  evidence,  was  covered  by  the 
interrogatory  under  consideration.  The  question  of  whether 
respondent  was  injured  at  the  place  designated  in  the  notice 
was  covered  by  three  other  questions,  and  no  complaint 
seems  to  be  made  that  the  answers  thereto  were  not  warranted 
by  the  evidence. 

By  the  Court. — The  judgment  is  affirmed. 


State  ex  eel.  Vilas,  Appellant,  vs.  Whakton,  City  Clerk, 

Respondent 

March  2S— April  17,  190S. 

Taxation:  Board  of  review:  Ovmerahip  of  lumber  at  time  of  assess- 
ment:  Evidence:  Sales:  Passing  of  title:  Contracts  construed: 
Reversal  of  action  of  board. 

1.  The  agent  of  one  to  whom  lumber  was  assessed  for  taxation  testi- 
fied before  the  board  of  review  that  all  said  lumber  had  been 
sold  prior  to  May  1,  and  produced  in  evidence  the  contracts  of 
sale.  Held,  that  if  the  contracts  were  efCectual  to  pass  the 
title  such  evidence  of  nonownership  overcame  the  presomption 
in  favor  of  the  assessment. 
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2.  Where  the  evidence  before  the  board  of  review  as  to  the  owner- 

ship of  assessed  property  is  conflicting,  the  decision  of  the 
board  on  that  question,  honestly  made,  is  not  subject  to  judi- 
cial review. 

3.  Letters  and  affidavits  of  the  purchasers  of  property  are  not  ad- 

missible as  evidence  before  a  board  of  review  upon  the  question 
whether  the  title  passed  to  them  prior  to  May  1. 

4.  Under  sec.  1061,  Stats.  1898,  requiring  the  board  of  review  to 

hear  and  examine  under  oath  any  person  who  shall  appear  be- 
fore them  in  relation  to  any  assessment,  and  to  increase  or 
lessen  the  same  to  the  true  valuation,  the  board  need  not,  be- 
fore receiving  such  testimony,  give  notice  to  the  persons  likely 
to  be  affected  thereby. 
$.  Written  contracts  of  sale  provided  that  the  vendor  "hereby  sells 
and  delivers  to  [the  vendees],  who  hereby  buy  and  accept  the 
delivery  of,"  the  lumber  described;  that  the  vendees  are  to  pay 
immediately,  by  promissory  note,  the  purchase  price  according 
to  the  measurements  already  made  by  the  vendor;  that  the  in- 
surance is  to  be  transferred  to  the  vendee;  that  the  vendee  is  to 
remove  the  lumber  within  a  limited  period,  and  is  to  ship  with- 
out aid  or  co-operation  from  the  vendor;  that  the  vendee  is 
to  take  the  "roof  and  crosser  strips  used  in  pilifag  and  covering 
said  lumber;"  and  that  the  lumber  sold  shall  be  retained  by 
the  lumber  inspector,  and  any  deficiency  shall  result  in  refund 
of  proportion  of  the  price  paid,  while  any  excess  is  to  be  paid 
for  by  the  purchaser.  Held,  that  the  contracts  show,  prima 
facie  at  least,  sales  of  specific  lumber,  fully  identified  as  be- 
tween the  parties,  and  not  of  a  specified  quantity  out  of  a 
larger  mass,  and  that  the  title  was  to  pass  at  once  to  t)ie  ven- 
dees. 

6.  Proof  of  actual  segregation  was  not  essential  in  such  a  case  to 

show,  a  transfer  of  the  title,  nor  was  it  necessary  that  the 
method  of  identification  should  be  embodied  in  the  written  con- 
tracts. 

7.  The  dates  of  the  several  contracts,  appearing  on  their  face, 

were  prima  fade  proof  of  the  times  of  their  execution. 

5.  It  was  shown  by  undisputed  aflirmative  evidence  before  a  board 

of  review  that  part  of  a  quantity  of  lumber  assessed  to  certain 
persons  did  not  belong  to  them.  The  board,  contrary  to  law, 
allowed  the  assessment  to  stsind  without  reduction.  Upon 
certiorari,  the  board  being  no  longer  in  existence,  so  that  there 
could  be  no  remission  of  the  record  to  it  with  suggestion  of 
a  proper  decision,  the  action  of  the  board  in  retaining  said 
assessment  upon  the  roll  is  wholly  reversed. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  James  O'Neill,  Judge.    Reversed. 

In  the  year  1901  the  city  of  Ashland  assessed  to  "Knight 
&  Vilas,  of  East  End  Mill,  9,350,000  feet  of  lumber, 
$112,200.''  On  August  27th  Mr.  Knight,  as  agent  of  Mr. 
Vilas,  appeared  before  the  board  of  review,  and  made  an  un- 
sworn statement  to  the  effect  that  all  lumber  which  they  or 
either  of  them  had  on  those  docks  was  sold  prior  to  the  1st  of 
May  by  certain  written  contracts,  which  he  offered  for  the  in- 
spection of  the  board.  He  made  certain  reiterations  of  these 
general  statements  more  in  detail.  On  August  30th  Mr. 
Knight  again  appeared,  and  asked  to  be  sworn  as  a  witness, 
and  declared  that  all  the  previous  statements  made  by  him 
and  "entered  on  the  minutes  on  pages  10,  11,  and  12"  were 
"true.  In  making  the  return  the  city  clerk  has  failed  to  indi- 
cate what  of  such  statements  were  on  the  designated  pages. 
However,  on  August  30th,  Mr.  Knight  went  on  to  state  that 
Knight  &  Vilas  had  no  lumber  on  May  Ist  except  what  had 
been  previously  handed  in  and  assessed  to  Knight  personally, 
and  that  the  lumber  on  the  East  End  dock,  which  had  been 
assessed  to  Knight  &  Vilas,  was  all  represented  in  the  written 
contracts  of  sale. which  he  offered  in  evidence.  On  Septem- 
ber 3d,  without  notice  of  their  intent  so  to  do,  and  in  the  ab- 
sence of  the  relator  or  any  representative  of  his,  the  board 
took  the  sworn  testimony  of  two  or  three  witnesses  (amongst 
others,  of  one  Dal  ton)  as  to  the  existence  of  some  logs  which 
had  not  been  assessed  at  all,  and  of  Wiggins,  a  lumber  in- 
spector at  Ashland,  who  testified  as  to  the  lot  of  lumber  in 
controversy.  The  testimony  is  perhaps  a  trifle  ambiguous  as 
to  the  total  amount  of  lumber  on  the  dock  on  May  Ist.  It  is 
to  the  general  effect  that  Knight  &  Vilas  had  a  total  of  about 
11,000,000  feet,  but  seemingly  supports  the  assessment  by 
indicating  that  only  about  9,000,000  had  come  into  existence 
as  lumber  by  the  1st  of  May,  the  rest  being  the  result  of  later 
sawing.     He  supplemented  the  written  contracts  offered  in 
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evidence  by  Colonel  Knight,  proving  that  the  contracts  cov- 
ering about  4,800,000  feet  had  been  negotiated  by  hiin,  and 
were  executed  completely  at  dates  prior  to  May  1st  He  tes- 
tified positively  that  two  of  the  contracts  of  sale,  covering 
about  2,260,000  feet  of  lumber,  were  not  executed  until  aft-^r 
May  1st.  There  were  other  sale  contracts,  aggregating  ap- 
proximately 2,000,000,  in  the  making  of  which  he  did  not 
participate,  and  as  to  the  time  of  which  there  was  no  p^jol 
evidence,  but  which  bore  date  April  29,  1901.  There  was ' 
further  received  in  evidence  at  this  time  a  number  of  letters 
and  one  affidavit  from  certain  purchasers  of  that  lumber, 
denying  that  they  held  it  subject  to  taxation  on  May  1st. 
The  board  refused  the  relator's  application,  made  by  Knight, 
to  reduce  or  cancel  the  assessment  originally  made.  They 
added  to  the  assessment  $9,000  worth  of  logs. 

Writ  of  certiorari  being  issued  from  the  circuit  court  for 
Ashland  county,  and  return  having  been  made,  the  court  re- 
versed the  action  of  the  board  in  adding  the  $9,000  for  logs, 
and  affirmed  it  in  refusing  to  set  aside  the  assessment  of  the 
lumber,  and  adjudged  that  "the  assessed  valuation  of  the  per- 
sonal property  of  the  relator  and  John  H.  Knight  is  hereby 
fixed  at  $112,200."    From  that  judgment  the  relator  appeals. 

R.  Sleighty  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  F.  J.  Colignon, 
attorney,  and  Dillon  <&  Colignon,  of  counsel,  and  oral  argu- 
ment by  F.  J,  Colignon. 

Dodge,  J.  The  return  perhaps  leaves  uncertain  what  of 
the  statements  made  by  the  relator's  agent,  Knight,  on  Au- 
gust 27th,  were  sworn  to  and  so  made  evidence  on  August 
30th.  That,  however,  is  not  very  material,  for  he  testified 
on  the  latter  date  that  all  the  assessed  lumber  had  been  sold 
before  May  1st,  and  produced  in  evidence  the  contracts  of 
sale,  so  that,  if  those  contracts  should  be  construed  as  ef- 
fectual to  pass  title,  there  was  eyidence  before  the  board  to 
Vol.  117  —  86 
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establish  nonownership  of  such  lumber  by  the  relator  on  that 
day.  That  evidence  was  surely  direct  and  applied  unam- 
biguously to  the  lumber  assessed.  It  fully  satisfied  the  re- 
quirement of  the  statute  as  declared  in  Staie  ex  rel.  Gircmx 
V.  Lien,  108  Wis.  316,  84  N.  W.  422,  and  overcame  the 
prima  facie  presumption  in  favor  of  the  original  assessment. 
If  such  evidence  stood  alone,  it  was  the  duty  of  the  board  of 
review  to  act  upon  it,  and  failure  so  to  do  would  be  contrary 
to  law,  and  reversible  upon  certiorari.  Shove  v.  Manitowoc, 
57  Wis.  6,  14  N.  W.  829 ;  State  ex  rel.  Heller  v.  Lawler,  103 
Wis.  460,  79  N.  W.  777.  If,  however,  there  was  evidence  in 
conflict  therewith,  the  board's  jurisdiction  and  authority  in- 
cluded the  weighing  of  all  evidence  and  deciding  thereon 
according  to  their  judgment,  and  no  mistake  or  error  in  so 
doing,  made  honestly,  could  warrant  judicial  review  of  their 
decision.  State  ex  rel.  Smith  v.  Oaylord,  73  Wis.  306,  310, 
41  N.  W.  618;  Brovm  v.  Oneida  Co.  103  Wis.  149,  159,  79 
N.  W.  216. 

The  record  discloses  two  classes  of  other  evidence:  First, 
certain  letters  and  affidavits  from  those  to  whom  the  lumber 
was  sold;  and,  secondly,  the  sworn  testimony  of  witnesses 
taken  before  the  board  September  3d  in  absence  of,  and  with- 
out notice  to,  the  relator  or  his  representative.  The  first 
class  obviously  is  not  evidence,  under  the  rule  of  State  ex  rel. 
CAroux  V.  Lien,  112  Wis.  282,  87  N.  W.  1113,  and  could  not 
justify  disregard  of  relator's  evidence.  As  to  the  second 
class,  a  novel  question  is  raised  by  appellant,  who  contends 
that  the  board  cannot  so  receive  evidence  without  at  least 
giving  an  objector  notice  and  opportunity  to  be  present  The 
statute  places  no  such  restriction  on  the  board  expressly,  and 
the  implication  thereof  must  be  at  least  dear  and  necessary 
to  warrant  the  court  in  importing  it  into  the  statute.  These 
boards,  while  they  act  judicially,  are  not  courts,  but  are  part 
of  the  machinery  of  taxation,  wholly  within  the  power  of  the 
legislature  to  create  and  regulate.      State  ex  rel.  Ellis  v. 
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Thome,  112  Wis.  81,  87  K  W.  797.  The  fact  that  the  time 
of  sitting  of  such  board  is  fixed  by  law  is  a  sufficient  notice 
to  all  persons  to  constitute  due  process  of  law  for  tax  proceed- 
ings. The  statute  (sec.  1061,  Stats.  1898)  requires  the 
board  to  hear  and  examine  under  oath  any  person  who  shall 
appear  before  them  in  relation  to  any  assessment,  and  to  in- 
crease or  lessen  the  same  to  the  true  valuation.  In  all  this 
there  is  no  suggestion  that,  before  hearing  such  testimony, 
they  must  give  notice  to  any  person  likely  to  be  affected 
thereby.  That  the  omission  to  so  provide  was  not  due  to 
oversight  of  legislators  is  made  obvious  by  the  further  re- 
<iuirement  that  they  shall  not  finally  raise  any  assessment 
without  giving  notice  of  such  intention.  Since  that  intention 
<?annot  well  be  formed  until  the  evidence  has  been  heard, 
there  would  seem  to  be  hete  a  pretty  clear  implication  that 
evidence  might  be  taken  before  Ae  giving  of  the  notice. 
The  decisions  of  the  courts  that  boards  of  review  cannot 
change  assessments  except  upon  sworn  evidence,  nor  raise 
them  without  notice,  are  not  based  on  any  general  rules  of 
public  policy  or  justice,  but  upon  express  provisions  of  the 
statute.  They  are  entirely  consistent  with  the  view  that  the 
board  might  do  either  but  for  legislative  restriction.  Mclnr 
tyre  v.  White  Creek,  43  Wis.  620.  Many  considerations 
might  well  be  suggested  why  the  legislature  should  forbear 
to  burden  the  voluminous  and  hasty  business  of  these  boards 
with  such  a  restriction  as  now  contended  for,  but  it  must  suf- 
fice as  a  reason  for  the  courts  that  it  has  forborne.  We  can- 
not find,  by  implication  or  otherwise,  that  the  board  of  review 
was  forbidden  to  receive  or  consider  the  evidence  of  witnesses 
without  notice  to  relator.  The  only  previous  intimations  in 
former  cases  are  in  harmony  with  that  view.  Thus,  both  in 
Shove  V.  Manitowoc,  67  Wis.  8,  14  N.  W.  829,  and  Brown  v. 
Oneida  Go.  103  Wis.  158,  79  N.  W.  216,  it  is  said  that  the 
board  may  proceed  summarily  in  taking  the  evidence.  The 
testimony  of  these  witnesses  being  "evidence,"  then,   and 
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proper  for  consideration  by  the  board,  eerved  to  support  tlie 
fact  that  the  lumber  in  dispute,  being  that  piled  on  a  certain 
dock,  aggregated  May  Ist  about  9,000,000  feet  It  confirmed 
Knight's  testimony  as  to  sales  before  that  date  of  about 
4,800,000  feet  by  certain  of  the  contracts  put  in  evidence. 
It  left  Knight  undisputed  as  to  sales  of  about  2,000,000  feet 
by  certain  other  contracts  dated  prior  to  May  1st  As  to 
about  2,660,000  feet,  however,  sold  by  two  contracts,  the  tes- 
timony of  one  Wiggins  squarely  contradicted  Knight,  and  waa 
to  the  eflFect  that  such  sales  were  not  consummated  until  May 
10th  and  20th,  respectively. 

This  situation  of  the  record  presents,  as  the  next  question, 
the  construction  and  effect  of  the  written  contracts  as  to  the 
passing  of  title  of  the  lumber  mentioned  in  them.  -  As  that 
question  is  resolved  one  way  or  the  other,  they  either  confirm 
or  contradict  Kiiight's  testimony  as  to  the  ownership  of  much 
of  the  lumber.  The  question  when  title  of  personal  property 
passes  from  seller  to  buyer  is  often  one  of  much  doubt  and 
nicety,  especially  when  the  property  is  of  such  character  and 
so  situated  as  to  be  incapable  of  physical  tradition  from  one 
to  the  other.  Since  bargain  and  sale  is  the  most  frequent 
form  of  business  transaction,  it  is  not  surprising  that  the 
question  suggested  should  have  been  among  those  most  often 
considered  by  courts,  and  therefore  elucidated  or  clouded  by 
great  variety  of  distinctions  and  refinements.  The  ultimate 
rule  to  be  deduced  from  all  the  authorities  is,  however,  the 
reasonable  one,  namely,  that,  when  neither  the  statute  of 
frauds  nor  rights  of  creditors  are  involved,  the  title  passes 
when  the  parties  intend  it  to.  Upon  analysis  of  the  many  de- 
cisions and  dicta  declaring  the  necessity  of  one  or  another 
circumstance,  or  the  prohibitive  effect  of  certain  other  facts 
or  conditions,  it  will  be  found  that  only  rules  of  evidence  are 
promulgated,  and  that  certain  facts,  or  the  absence  of  others, 
are  held  to  confirm  or  refute  the  inference,  as  a  fact,  of  an 
intent  that  title  shall  pass  at  any  given  stage  of  the  transac- 
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tion.  A  few  oitations  will  stiffioe.  Hatch  v.  Oil  Co,  100 
U.  8.  124,  181 ;  McElwee  v.  Metropolitan  L.  Co.  69  Fed. 
302 ;  WilkiMoii  v.  Holiday,  38  Mick  386 ;  Iron  Cliffs  Co.  v. 
Buhl,  42  Midi.  86,  3  N.  W.  269 ;  Morgan  v.  King,  28  W.  Va. 
1 ;  Russell  v.  Carrington,  42  N.  T.  118 ;  Riddle  v.  Vamum, 
20  Pick.  280;  PiJce  v.  Vaughn,  39  Wis.  499;  Thayer  v. 
Davis,  76  Wis.  205,  208,  43  N.  W.  902;  Upham  Mfg,  Co, 
V.  Sanger,  80  Wis.  34,  41,  49  N.  W.  28.  As  in  the  case  of 
all  express  written  contracts,  the  evidentiary  cogency,  as,  in- 
deed, the  admissibility  of  collateral  eircumstances,  spbse* 
quent  conduct^  and  the  like,  varies  according  to  the  degree  of 
ambigaity  which  lurks  in  the  words  of  the  agreement  If  in 
them  there  be  no  uncertainty,  no  aid  is  needed  or  can  be  re- 
ceived from  oiher  sources.  Here,  the  contracts  being  in  writ- 
ing, their  construction  from  the  writings  themselves  is  the 
first  consideration.  Looking,  then,  at  these  instruments,  we 
find  words  used  which  apparently  express  with  all  the  cer- 
tainty possible  the  intention  that  title  should  pass  imme- 
diately upon  signature.  The  vendor  '^hereby  sells  and  de- 
livers to  [vendees],  who  hereby  buy  and  accept  the  delivery 
of,"  the  specified  lumber.  Certain  other  parts  of  the  con- 
tracts are  confirmatory  of  such  an  intention  and  quite  incon- 
sistent with  the  existence  of  any  idea  that  ownership  re- 
mained in  the  vendor.  Thus  the  vendee  is  to  inmiediately 
pay,  by  promissory  note,  the  price  of  the  lumber  according  to 
the  measurements  already  made  by  the  vendor;  the  insurance 
which  the  vendor  already  has  on  the  lumber  sold  is  to  be 
transferred  to  the  vendee ;  and  the  vendee  is  required  to  re- 
move the  lumber  within  a  limited  period.  From  the  portions 
of  the  writing  thus  referred  to  seems  to  result  very  clearly  an  • 
inference  of  intention  that  the  title  should  at  once  pass.  To 
resist  that  inference  there  is  but  one  circumstance  which  is 
at  all  worthy  of  consideration,  and  that  is  the  fact^  which 
probably  is  made  to  appear  by  comparison  of  all  the  contracts, 
that  some  of  the  individual  sales  did  not  convey  all  the  lum- 
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ber  of  the  specified  size  and  grade  which  the  vendor  had  on 
the  docks.  From  this  respondent  argues,  and  the  court  below 
concluded,  that  each  sale  was  not  of  any  specific  lumber,  but 
of  a  specified  quantity  out  of  a  larger  mass.  Such  circum- 
stance has  been  held  sufficient  to  overcome  very  clear  words 
in  a  contract  for  sale  of  a  few  out  of  many  units  without 
designating  or  segregating  those  sold,  especially  where  the 
units  are  distinguishable  from  each  other,  as  in  case  of  horses 
or  cattle.  In  such  case  it  is  argued  that  the  parties  cannot,  by 
any  possibility,  have  intended  to  transfer  the  title  to  any  par^ 
ticular  horse,  since  they  have  not  contracted  for  the  sale  of 
any  particular  one.  A  different  doctrine  is  sustained  by 
many  well-considered  authorities  in  the  case  of  sale  of  part 
of  a  mass  of  some  commodity  of  which  the  particles  or  imits 
are  not  distinguishable  one  from  another;  such  as  inspected 
grain  in  store,  oil  in  tanks,  and  the  lika  Whitehovse  v. 
Frost,  12  East,  614;  Young  v.  Matthews,  L.  R.  2  0.  P.  127^ ' 
Jackson  v.  Anderson,  4  Taunt  24;  Crofoot  v.  Bennett,  2 
N.  Y.  258;  Kimberly  v.  Patchin,  19  N.  Y.  330;  Russell  v. 
Carrington,  42  N.  Y.  118.  As  to  such  property  it  is  held 
there  may  well  exist  intent  to  transfer  title  to  the  number  of 
bushels  or  gallons  sold,  although  they  are  not  measured  out 
and  separated  from  the  mass.  This  doctrine  has  not  been  ap- 
plied to  graded  lumber  in  any  case  called  to  our  attention, 
nor  is  it  necessary  to  decide  as  to  its  applicability  here,  for 
we  are  satisfied  that  the  contracts  show,  prima  facie  at  least, 
sales  of  specific  lumber  which,  to  the  knowledge  of  the  par- 
ties, was  defined  and  distinguishable  from  that  not  sold. 
The  provisions  in  the  contract  that  delivery  is  accepted ;  that 
the  vendee  is  to  ship  without  aid  or  ooK>peration  from  vendor ; 
that  the  vendee  is  to  take  the  "roof  and  crosser  strips  used  in 
piling  and  covering  said  lumber*' — ^all  these  indicate  that  the 
parties  had  in  mind  some  particular  lumber  which  the  vendee 
could  distinguish  and  load  on  his  vessels.  Especially  con- 
vincing, however,  is  the  provision  that  the  lumber  sold  shall 
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be  retained  by  the  lumber  inspector,  and  any  deficiency  shall 
result  in  refund  of  proportion  of  the  price  paid,  while  any- 
excess  is  to  be  paid  for  by  purchaser.  This  is  utterly  in- 
consistent with  the  sale  of  merely  a  defined  quantity  out  of 
a  larger  mass.  In  such  a  transaction  there  could  be  neither 
excess  nor  deficiency,  for  the  purchaser  would  merely  take 
enough  to  satisfy  his  contract  and  then  stop.  True,  no  indi- 
vidual contract  declares  how  the' lumber  covered  by  it  is  to 
be  distinguished  from  any  other  lumber  of  same  grade  and 
dimensions,  but  neither  does  any  contract  on  its  face  show 
that  there  is  any  other  lumber  with  which  that  described  in  it 
can  be  confused.  The  existence  of  ambiguity  in  that  respect 
can  be  made  to  appear  only  by  extrinsic  evidence,  to  which/ 
therefore,  resort  may  also  be  had  to  remove  such  ambiguity 
and  ascertain  the  property  to  which  the  contract  applies.  Sar- 
geant  v.  Solherg,  22  Wis.  132 ;  Brittingham  &  H.  L.  Co.  v. 
Hanson,  108  Wis.  221,  84  K  W.  183;  2  Jones,  Ev.  §§  455, 
479.  If,  as  the  writings  clearly  suggest,  the  parties  to  each 
contract  dealt  with  reference  to  specified  lumber,  fully  identi- 
fied as  between  them,  the  full  efficacy  of  the  transfer  would 
not  be  averted  because  the  method  of  identification  was  not 
embodied  in  the  writing.  The  absence  of  such  specification 
would  be  merely  a  circumstance  having  some  weight  in  de- 
ciding as  to  the  intent.  It  is' not  of  sufficient  weight  to  over- 
come the  very  clear  evidence  of  intent  to  sell  ascertained  and 
identified  lumber,  contained  in  these  contracts.  The  intent 
appearing  prima  facie,  as  we  find  it  did,  the  contracts  proved 
the  transfer  of  title,  unless  their  prima  facie  effect  was  over- 
come by,  proof  negativing  segregation  or  identification  of  the 
property.  At  this  point  in  the  reasoning,  the  trial  court 
erred  in  holding  that,  although  a  writing  on  its  face  showed 
the  intent  to  convey  identified  property,  it  still  could  not  suf- 
fice unless  further  proof  of  actual  segregation  were  presented. 
Upon  this  error  rests  the  final  conclusion  embodied  in  the 
judgment  that  these  several  contracts  did  not  prove  transfer 
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of  title  as  of  their  respective  dates  of  execution,  and  therefore 
that  relator^s  ownership  was  not  shown  to  have  terminated. 

Another  error  apparent  in  the  written  decision  filed  by  the  ' 
trial  court  consists  in  the  declaration  that  there  was  no  proof 
that  the  contracts  of  sale  were  executed  or  became  complete 
prior  to  May  1st.  The  dates  of  the  several  instruments  ap- 
pearing on  their  face  were  sufficient  prima  facie  proof  of  the 
times  of  their  execution,  but  as  to  some  4,800,000  feet  of 
liunber  the  oral  testimony  of  Wiggins  confirmed  the  written 
dates. 

From  what  has  already  been  said,  our  conclusion  is  obvi- 
ous that  there  was  undisputed  affirmative  evidence  that  of 
the  9,350,000  feet  of  lumber  found  on  the  East  End  Mill 
dock  on  May  1st  and  assessed  to  Knight  &  Vilas  approxi- 
mately 6,800,000  feet  had  been  sold  and  did  not  belong  to 
them;  hence  that  it  was  a  breach  of  the  statutory  duty  and 
jurisdiction  of  the  board  of  review  to  refuse  to  act  upon  that 
evidence  and  to  strike  out  of  the  assessment  roll  at  least  so 
much  of  the  assailed  assessment.  Their  action  in  that  regard, 
as  well  as  in  adding  other  property,  should  have  been  re- 
versed. If  the  board  of  review  had  decided  to  reduce  the  as- 
sessment in  question  to  approximately  2,650,000  feet,  the 
present  record  might  have  supported  them  in  retaining  that 
amount  This  they  did  not  do,  however;  on  the  contrary, 
they  made  a  decision  contrary  to  law,  and  which  cannot  be 
allowed  to  stand.  The  board  of  review  no  longer  being  in  ex- 
istence, there  can  be  no  remission  of  the  record  to  them  with 
suggestion  of  a  proper  decision.  The  coiurt  has  no  choice, 
therefore,  but  to  wholly  reverse  and  set  for  naught  the  action 
of  the  board  of  review  in  retaining  in  the  roll  the  assessment 
of  $112,200  on  lumber  against  the  relator. 

A  suggestion  is  made  by  respondent  that  the  lumber  might, 
under  the  law,  have  been  assessed  to  relator  or  to  Knight  & 
Vilas  as  being  agents  in  charge  or  possession,  imder  sec.  1044, 
Stats.  1898.    We,  liowever,  find  nothing  in  the  record  to  sup- 
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port  such  theory.  We  have  already  pointed  out  that  the  evi- 
dence negatived  their  poesession  by  proving  delivery  to  the 
purchaflers,  but  the  record  is  also  barren  of  evidence  tending 
in  any  respect  to  show  that  relator  or  Knight  &  Vilas  were 
in  any  wise  in  charge  of  the  lumber  or  had  any  duty  towards 
its  new  owners  in  relation  thereto.  Some  of  these  circum- 
stances are  certainly  necessary  to  bring  one  under  the  clause 
of  the  statute  last  mentioned,  as  they  did  in  the  case  cited  by 
respondent  Merrill  v.  Champagne  L.  Co.  76  Wis.  142,  43 
If.  W-  658. 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded 
with  directions  to  render  judgment  reversing  entirely  the  ac- 
tion of  the  board  of  review. 


Peltok  and  another,  Appellants,  vs.  Spideb  Lake  Sawmill 
&  LuMBEB  Company,  Eespondent 

March  26— April  17,  190S. 

BUls  and  notes:  Accommodation  indorsement  hy  corporation:  Pow- 
ers of  officers:  Notice:  Consideration:  Court  and  jury. 

1.  An  officer  of  a  corporation,  in  the  absence  of  special  authority. 

has  no  power  to  execute  accommodation  paper  in  the  corporate 
name;  and  a  person  receiving  such  paper,  either  knowing  or 
charged  with  knowledge  of  the  fact  that  it  is  accommodation 
paper,  cannot  hold  the  corporation. 

2,  When  a  person  receiyes  a  note  for  the  debt  of  another,  which 

bears  the  Indorsement  of  a  third  person  or  corporation  not  in 
the  chain  of  title,  he  is  charged  with  notice  that  the  indorse- 
ment is  an  accommodation  indorsement. 
Z.  Plaintiffs  shipped  lumber  to  the  firm  of  W.  &  H.,  to  be  sold  on 
commission.  The  defendant  corporation,  afterwards  formed 
with  H.  as  secretary  and  treasurer,  rented  the  yard  of  W.  ft  H. 
and  sold  lumber  therefrom.  Thereafter  W.  &  H.  sent  to  plaint- 
IfEs  a  note  executed  by  another  firm  to  the  order  of  W.  ft  H.  and 
Indorsed  by  W.  ft  H.,  and  also  indorsed  in  the  name  of  the  de- 
fendant corporation  by  H.    Plaintiffs  credited  the  note  to  W.  ft 
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H.  on  their  commission  account.  Defendant's  vice  president 
testified  that  it  received  no  consideration  for  such  indorsement 
and  was  never  Indebted  to  W.  &  H.  or  to  the  plaintiffs;  but  H.^ 
defendant's  secretary  and  treasurer,  testified  that  the  note  was 
given  and  Indorsed  with  the  consent  of  the  vice  president  and 
that  it  In  fact  represented  lumber  of  the  plaintiffs  bought  by 
the  defendant  corporation  from  W.  &  H.  Held,  that  it  was  a 
question  for  the  jury  whether  the  defendant's  indorsement  waa 
without  consideration  and  made  only  for  the  accommodation 
of  W.  ft  H. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
county :  John  K.  Paeish,  Circuit  Judge.    Reversed. 

A.  W.  Saiibonij  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Lamoretix  &  Shea^ 
and  oral  argument  by  Tf.  F.  Shea. 

WiNSLow,  J.  This  is  an  action  against  the  defendant  (a 
foreign  corporation),  as  indorser  of  two  promissory  notes  for 
$1,074.68  and  $1,448.98,  respectively,  with  interest  The 
defense  was  that  there  was  no  consideration  for  the  indorse- 
ment, and  that  the  plaintiffs  were  not  bona  fide  holders.  At 
the  close  of  the  trial  a  verdict  for  the  defendant  was  directed, 
and  from  judgment  thereon  the  plaintiffs  appeal. 

Many  of  the  facts  were  undisputed,  and  may  be  stated  as 
follows : 

The  plaintiffs,  PeUon  and  Reid,  are  partners,  and  were 
such  in  July,  1898,  engaged  in  the  manufacture  of  lumber 
at  Cheboygan,  Michigan.  At  that  time  the  firm  of  Wil- 
loughby  &  Hathway  was  engaged  in  selling  lumber  on  com- 
mission, having  a  yard  at  Tonawanda,  New  York.  July  13, 
1S98,  Pelton  &  Eeid  made  a  written  contract  with  Wil- 
loughby  &  Hathway  by  which  Pelton  &  Eeid  agreed  to  ship 
one  or  more  cargoes  of  lumber  to  Willoughby  &  Hathway  at 
Tonawanda,  which  the  second  party  agreed  to  sell  to  cus- 
tomers>  and  to  guaranty  payment  for  all  limiber  sold,  and 
render  monthly  statements  of  sales,  accompanied  with  remit- 
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tanoee  for  all  lumber  sold  during  the  preceding  month,  the 
title  to  all  of  the  lumber  to  remain  in  Pelton  &  Reid  until 
sold.  Other  clauses  in  the  contract  provided  that  Willoughby 
&  Hathway  should  advance  the  freight  and  insurance  on  the 
lumber,  which  was  to  be  repaid  to  them  by  Pelton  &  Eeid, 
and  were  to  receive  for  their  services  in  selling  the  lumber 
the  sum  of  $1.75  per  thousand  feet;  also,  that  in  case  Pelton 
&  Reid  became  dissatisfied,  or  in  case  Willoughby  &  Hath- 
way failed  to  render  accounts  as  agreed,  Pelton  &  Reid  should 
have  the  right  to  take  possession  of  the  lumber  unsold,  and  all 
unpaid  accounts,  and  dispose  of  the  remaining  lumber. 
Under  this  contract^  and  prior  to  October  1,  1898,  about 
2,000,000  feet  of  lumber,  worth  about  $24,000,  were  re- 
ceived by  .Willoughby  &  Hathway  at  Tonawanda.  Up  to 
May,  1899,  Willoughby  &  Hathway  had  accounted  to  the 
plaintiffs  in  money  and  notes  for  about  $6,000  of  the  pro- 
ceeds of  this  lumber  sold. 

At  Tonawanda  a  firm  known  as  Calkins  &  Co.  had  a  lum- 
ber yard  adjoining^ the  yard  of  Willoughby  &  Hathway,  and 
one  J.  V.  Smeaton  was  manager  of  the  business.  In  June, 
1898,  the  defendant  corporation  was  organized  by  Wil- 
loughby &  Hathway,  Smeaton,  and  one  Ellmaker  for  the  pur- 
pose of  transacting  a  lumber  business,  and  of  this  corpora- 
tion Ellmaker  became  president,  Smeaton  vice  president, 
and  Hathway  secretary  and  treasurer,  the  active  management 
of  the  corporation's  business  being  in  the  hands  of  Smeaton 
and  Hathway.  January  1,  1899,  the  defendant  corporation 
rented  the  Willoughby  &  Hathway  yard,  then  containing 
from  one  to  two  million  feet  of  lumber,  and  also  rented  Cal- 
kins &  Co.'s  yard,  containing  several  million  feet  of  lumber. 
At  this  time  the  intention  of  the  defendant  was  to  transact 
a  commission  limiber  business  in  these  yards,  beginning  with 
the  opening  of  navigation  in  the  spring  of  1899.  The  defend- 
ant did  not  purchase  the  lumber  in  the  Willoughby  &  Hath- 
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way  yard  at  the  time  it  rented  the  yard,  but  made  an  arrange- 
ment with  WiUoughby  &  Hathway  by  which,  when  that  firm 
sold  invoices  of  limiber,  it  shipped  the  lumber  sold  out  of  the 
yard  to  customers,  receiving  for  its  services  thirty-five  cents 
per  thousand.  It  appears  also  that,  when  the  defendant  made 
sales  of  lumber,  it  took  the  same  from  the  WiUoughby  & 
Hathway  yard,  and  credited  that  firm  for  the  lumber  so 
taken,  and  that  the  amount  so  taken  between  January  1  and 
May  13, 1899,  exceeded  $13,000  in  value.  The  exact  amount 
of  the  Pelton  &  Beid  lumber  which  was  in  the  yard  at  the 
time  defendant  took  possession  does  not  appear,  but  there  was 
testimony  tending  to  show  that  a  considerable  quantity  of  it 
was  there.  All  the  lumber  in  the  yard  was  closed  out  by  July 
or  August,  1899.  Hathway  managed  the  firm  business  of 
WiUoughby  &  Hathway,  and  Hathway  and  Smeaton  together 
managed  defendant's  business. 

In  May,  1899,  WiUoughby  &  Hathway  sent  Pelton  &  Reid 
by  mail  a  four  months'  note  for  $2,486.27,  executed  by  the 
firm  of  Humphrey  &  Holdridge  to  the  order  of  WiUoughby 
&  Hathway,  and  indorsed  by  them,  and  also  indorsed  in  the 
name  of  the  defendant  by  Hathway,  and  Pelton  &  Eeid  cred- 
ited the  same  to  WiUoughby  &  Hathway  on  their  commission 
account.  This  note  was  not  produced  on  the  trial.  Humph- 
rey &  Holdridge  was  a  firm  doing  business  at  Honeoye  PaUs, 
New  York,  and  the  note  was  purely  accommodation  paper 
so  far  as  they  were  concerned,  given  to  the  firm  of  WiUoughby 
&  Hathway ;  but  Pelton  &  Reid  did  not  know  this  f act^  and 
supposed  the  note  to  be  for  lumber  sold  to  Humphrey  &  Hold- 
ridge. When  this  note  came  due  it  was  not  paid,  but  another 
accommodation  note  of  Humphrey  &  Holdridge  was  mailed 
by  WiUoughby  &  Hathway  to  plaintiffs,  and  accepted  by 
them  in  renewal  of  the  former  note.  This  last  note  was  pay- 
able to  the  order  of  defendant,  and  indorsed  in  defendant's 
corporate  name  by  Hathway  as  treasurer,  and  also  by  Wil- 
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loughby  &  Hathway,  and  upon  its  receipt  the  note  of  April 
29th  was  surrendered.  When  this  note  became  due  it  was  re- 
newed by  the  giving  of  the  two  notes  in  suit,  which  were  also 
accommodation  notes  executed  by  Humphrey  &  Holdridge 
to  the  order  of  the  defendant^  and  indorsed  in  the  defend- 
ant's name  by  Hathway  as  treasurer,  and  «lso  by  Willoughby 
&  Hathway,  and  due  two  and  three  months  respectively  from 
date.  They  have  never  been  paid.  Both  Hathway  and 
Smeaton  were  accustomed  to  indorse  commercial  paper  on 
behalf  of  the  defendant  '  Willoughby  &  Hathway  became  in- 
solvent prior  to  June  1899,  and  Humphrey  &  Holdridge 
failed  in  the  latter  part  of  the  same  year.  The  plaintiffs 
made  no  investigation  or  inquiry  at  any  time  as  to  the  in- 
dorsement of  respondent  on  any  of  the  notes,  nor  as  to  con- 
sideration therefor,  nor  as  to  the  authority  of  Hathway  to 
use  the  corporate  name. 

The  contention  of  respondent  in  thef  court  below  was  that 
the  indorsement  of  the  notes  in  suit  by  defendant  was  purely 
an  accommodation  indorsement,  without  consideration,  which 
Hathway  had  no  power  to  make,  and  that  the  plaintiffs  were 
not  bona  fide  holders,  because  they  received  the  paper  for  the 
individual  debt  of  Willoughby  &  Hathway,  and  were  charged 
with  notice  that  the  indorsement  of  the  defendant  was  with- 
out consideration  and  unauthorized.  It  is  certainly  true  that 
an  officer  of  a  corporation,  in  the  absence  of  special  authority, 
has  no  power  to  execute  accommodation  paper  in  the  corpo- 
rate name,  and  that  a  person  receiving  such  paper,  either 
knowing  or  being  charged  with  knowledge  of  the  fact  that  it 
is  accommodation  paper,  cannot  hold  the  corporation.  Doubt- 
less, also,  when  a  person  receives  a  note  for  the  debt  of  an- 
other, which  bears  the  indorsement  of  a  third  person  or 
corporation  not  in  the  chain  of  title,  he  is  charged  with  no- 
tice that  the  indorsement  is  an  accommodation  indorsemait. 
West  St.  Louis  8.  Bank  v.  Shavmee  Co,  Bank,  96  TJ.  S.  657 ; 
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Hiawatha  Iron  Co.  v.  John  Strange  P.  Co.  106.  Wis.  111,. 
81  N.  W.  1034;  Park  Hotel  Co.  v.  Fowrth  Nat.  Bank,  86 
Fed.  742. 

In  the  present  case  it  appears  that  the  original  note  of 
April  29th,  of  which  the  notes  in  suit  were  mere  renewals, 
was  delivered  and  reoeived  to  apply  upon  the  liability  of 
Willoughby  &  Hathway  on  their  commission  contract  It 
appears  by  Hathwa/s  own  testimony  that  it  was  executed 
by  Humphrey  &  Holdridge  as  makers,  and  was  payable  to 
the  order  of  Willoughby  &  Hathway,  and  that  he  indorsed 
the  corporate  name  of  the  defendant  upon  it  before  delivery 
to  the  plaintiffs.  Thus  the  note  itself  showed  that  the  de- 
fendant corporation  was  not  in  the  chain  of  title,  and  hence 
that  its  indorsement  was  presumptively  an  accommodation 
indorsement  for  the  benefit  of  Willoughby  &  Hathway, 
1  Bates,  Partnership,  §  358.  If,  therefore,  the  evidence  in 
the  case  had  shown  that  such  indorsement  was  in  fact  without 
consideration,  and  made  only  for  the  acoonmiodation  of  Wil- 
loughby &  Hathway,  there  can  be  no  doubt  that  the  plaintiffs 
were  rightly  defeated,  because  the  form  of  execution  of  the 
first  note  (upon  which,  manifestly,  the  entire  question  de- 
pends) was  such  as,  under  the  principles  stated,  to  give  them 
notice  of  the  character  of  the  indorsement,  and  hence  notice 
that  it  was  unauthorized,  at  least  unless  special  authority 
could  be  shown.  It  is  true  that  the  testimony  of  the  witness 
Smeaton  tended  to  show  that  the  defendant  corporation  re- 
ceived no  consideration  for  the  indorsement  of  the  note  by 
Hathway  in  its  name,  and  that  the  defendant  was  never  in- 
debted to  Willoughby  &  Hathway  nor  to  the  plaintiffs,  and, 
if  this  testimony  stood  alone,  doubtless  the  judgment  was 
right;  but  the  witness  Hathway  testifies  directly  that  the 
original  note  was  given  and  indorsed  with  Smeaton's  knowl- 
edge, and  that  it  in  fact  represented  Pelton  &  Reid  lumber 
bought  by  the  defendant  of  Willoughby  &  Hathway.  We  are 
unable  to  say  that  this  testimony  was  not  credible.    If  true. 
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it  undoubtedly  formed  a  consideration  for  the  indorsement  of 
die  note  by  the  defendant,  and  the  plaintiffs  were  certainly 
-entitled  to  have  the  question  as  to  its  truth  submitted  to  the 
jury. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


Eixis,  Appellant,  vs.  City  of  Ashland  and  others.  Re- 
spondents. 

Hatch  26—ApHl  17,  190S. 

Appeal:  Orders:  Record:  Review, 

On  appeal  from  an  order,  the  record  as  transmitted  contained  a 
number  of  affidavits  presumably  in  opposition  to  the  motion, 
but  the  order  itself  failed  to  specify  any  of  the  papers  on  which 
the  motion  was  heard,  and  the  clerk's  certificate  stated  merely 
that  the  papers  transmitted  were  ''all  the  original  papers  on 
file."    Held,  that  the  order  could  not  be  reviewed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
<»unty :  John  K.  Parish,  Circuit  Judge.    Dismissed. 

The  appeal  is  by  the  plaintiff  from  an  order  denying  a 
motion  for  an  injunction  pendente  lite. 

For  the  appellant  there  was  a  brief  by  Tomkins  &  Tom- 
kins,  and  oral  argument  by  W.  M.  Tomkins. 

For  the  respondents  there  were  briefs  by  Oeo.  F.  Merrill, 
attorney,  and  Frank  M.  Hoyt,  of  coimsel,  and  oral  argument 
by  Mr.  Hoyt. 

Dodge,  J.  The  order  merely  recites  that  the  plaintiff's 
order  to  show  cause  came  on  to  be  heard.  That  was  based 
solely  on  the  complaint.  The  record  as  transmitted  contains 
a  number  of  affidavits  presumably  in  opposition  to  the  appli- 
cation. The  order,  however,  fails  to  specify  any  of  the  papers 
on  which  the  motion  was  heard,  and  the  certificate  of  the 
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clerk  of  court  declares  merely  that  the  papers  transmitted 
are  "all  the  original  papers  on  file."  Hence  we  are  not  certi- 
fied by  the  order  or  certificate,  or  by  both  togetiher,  that  any 
of  the  affidavits  appearing  in  the  record  were  used  npon  the 
motion,  nor  that  there  may  not  have  been  others.  Upon  such 
a  record  we  cannot  review  the  order.  Tenney  v,  Madison, 
99  Wis.  539,  76  N.  W.  979 ;  Superior  C,  L.  Co.  v.  Superior, 
104  Wis.  463,  80  N.  W.  739 ;  Glassbrenner  v.  Groulik,  110 
Wis.  402,  85  N.  W.  962. 

By  the  Court. — ^Appeal  dismissed. 


Sullivan  and  another.  Appellants,  vs.  Meles,  Administra- 
tor, Respondent 

March  rt— April  17,  190$. 

Juatioe9'  courts:  Judgment:  Filing  transcript:  Limitation  of  action 
thereon:  Docket  entries  as  to  service  of  summons  and  plead- 
ing: Sufficiency. 

1.  Where  a  transcript  of  a  Justice's  judgment  has  been  filed,  under 

sec.  2900,  Stats.  1898,  an  action  may  be  brought  thereon  as  a 
judgment  of  the  circuit  court  at  any  time  within  ten  years 
from  the  date  of  its  rendition,  and  the  statute  limiting  the 
right  of  action  upon  Justices'  Judgments  to  six  years  is  not  ap- 
plicable. 

2.  Where  a  justi9e's  docket  showed  that  a  summons  had  been  is- 

sued returnable  at  a  certain  time  and  place,  a  subsequent  entry 
stating  that  such  summons  was  "returned  and  filed  showing 
personal  service"  was  sufficient  to  show  that  there  was  personal 
service  on  the  defendant  on  or  prior  to  the  day  of  the  return. 
8.  A  Justice's  docket  stated  that  plaintifT  filed  a  ''written  complaint 
and  proof  of  debt/'  and  the  judgment  rendered  was  for  an 
amount  within  the  justice's  jurisdiction.  Held,  that  it  suffi- 
ciently appeared  that  a  written  complaint  was  filed  founded 
upon  a  debt  within  such  Jurisdiction. 

Appeal  from  a  judgment  of  the  circuit  oourt  for  Ashland 
county :  John  K.  Paeish,  Circuit  Judge.    Reversed. 
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This  is  a  claim  against  the  estate  of  Hanna  J.  Newland. 
The  action  was  tried  before  the  court,  a  jury  being  waived. 
The  facts  were  not  in  dispute.  It  appeared  that  on  July  28, 
1893,  the  plaintiffs  obtained  judgment  before  a  justice  of  the 
peace  against  the  deceased,  who  was  then  living,  for  $56.34: 
damages  and  costs,  and  that  on  the  22d  day  of  August,  1893, 
a  duly  certified  transcript  of  said  judgment  was  filed  in  the 
office  of  the  clerk  of  the  circuit  court  for  the  proper  coimty ; 
that  Hanna  J.  Newland  died  July  22,  1901,  and  that  the  re- 
spondent, MUeSj  was  appointed  administrator  of  her  estate 
September  5,  1901,  and  thereafter  duly  qualified;  that  the 
plaintiffs'  claim  was  filed  in  the  proper  county  court  March 
5,  1902,  and  was  thereafter  allowed  by  said  court;  that  an 
appeal  was  thereafter  taken  by  the  administrator  to  the  cir- 
cuit court,  and  the  judgment  of  the  county  court  was  re- 
versed, and  the  claim  dismissed  for  the  reason  that  it  was 
barred  by  the  statute  of  limitations.  From  this  judgment 
the  plaintiffs  appeal. 

The  cause  was  submitted  for  the  appellants  on  the  briefs 
of  Sanborn  &  Sanborn,  attorneys,  and  W.  S.  Cote  oi  coun- 
sel, and  for  the  respondent  on  that  of  J.  J.  Miles. 

WiNSLOW,  J.  The  trial  court  decided  that  the  plaintiffs' 
cause  of  action  was  barred  by  the  statute  of  limitations,  imder 
subd.  1,  sec.  4222,  Stats.  1898,  which  provides  that  actions 
upon  judgments  not  of  courts  of  record  must  be  brought 
within  six  years.  If  the  judgment  in  question  is  to  be  treated 
as  simply  the  judgment  of  a  justice's  court,  the  ruling  was 
right ;  if  not,  the  ruling  was  wrong.  This  question  depends 
upon  the  construction  to  be  given  to  sec.  2900,  Stats.  1898, 
which  provides  for  the  filing  of  a  transcript  of  a  justice's 
judgment  in  the  office  of  the  clerk  of  the  circuit  court,  and  de- 
clares that: 

"Every  such  judgm^at,  from  the  time  of  such  filing  of  the 
transcript  thereof,  shall  be  deemed  the  judgment  of  the  cir- 
VOL.  117—87 
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cuit  court,  be  equally  under  the  control  thereof,  and  be  car- 
ried into  execution,  both  as  to  the  principal  judgment  debtor 
and  his  surety,  if  any,  in  the  same  manner  and  with  like  ef- 
fect as  the  judgments  thereof,  except  that  no  action  can  be 
brought  upon  the  same  as  a  judgment  of  such  court  nor  exe- 
cution issued  thereon  after  the  expiration  of  the  period  of 
the  lien  thereof  on  real  estate  provided  by  section  2902." 

*  Sec.  2902  provides  that  such  judgment  when  so  docketed 
shall  be  a  lien  upon  the  real  property  of  the  defendant^  ex- 
cept his  homestead,  for  a  period  of  ten  years  from  the  date  of 
the  rendition  thereof. 

The  respondent  contends,  and  such  seems  to  have  been  the 
conclusion  of  the  circuit  court,  that  the  words,  "after  the  ex- 
piration of  the  period  of  the  lien  thereof,"  etc.,  at  the  close 
of  sec.  2900,  simply  qualify  the  right  of  issuing  an  execution, 
and  not  the  bringing  of  an  action  upon  the  judgment,  so  that 
the  clause  means  that  no  action  can  be  brought  upon  a  dock- 
eted judgment  of  a  justice  of  the  peace  as  a  judgment  of  the 
circuit  court  at  any  time,  but  that  execution  may  be  issued 
thereon  at  any  time  within  ten  years  from  its  rendition.  We 
are  clearly  of  the  opinion  that  this  construction  is  erroneous. 
The  evident  purpose  of  the  section  to  place  such  judgments 
on  an  equal  footing  for  a  limited  time  with  ordinary  circuit 
court  judgments  is  too  plain  to  be  misunderstood,  and  the 
punctuation,  or  rather  lack  of  any  punctuation,  also  nega- 
tives the  idea  that  the  qualifying  clause  above  referred  to  is 
limited  in  its  application  to  the  mere  right  to  issue  an  execu- 
tion. We  have  found  no  direct  decision  on  this  question  in 
our  Reports,  but  the  clause  in  question  was  assumed  to  have 
the  meaning  which  we  now  hold  in  the  case  of  Duecker  v, 
Ooeres,  104  Wis.  29,  80  N.  W.  91.  We  therefore'  hold  that 
the  statute  limiting  the  right  of  action  upon  justices'  judg- 
ments to  six  years  is  not  applicable  to  a  justice's  judgment 
^vhich  has  been  duly  docketed  under  sec.  2900. 

The  respondent  also  contended,  in  support  of  the  judg- 
D-zcnt  appealed  from,  that  it  appeared  affirmatively  from  the 
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record  that  the  justice  lost  jurisdiction  of  the  original  acticm. 
The  justice's  docket  was  introduced  in  evidence,  and  from 
this  it  appeared  that  the  only  entry  therein  as  to  the  service 
of  process  was  as  follows:  "Summons  returned  and  filed 
showing  personal  service ;"  also  that  the  only  entry^as  to  the 
plaintiffs'  complaint  was,  "John  F.  Dufur,  attorney,  appears 
for  A.  R.  Mead,  attorney  for  plaintiffs,  and  files  written  com- 
plaint and  proof  of  debt."  The  statute  (sec.  3574,  Stats. 
1898)  provides  that  the  justice  shall  enter  in  his  docket, 
among  other  things : 

"(2)  The  time  when  the  process  was  issued  against  the 
defendant,  when  returnable,  and  the  particular  process  is- 
sued and  a  statement  of  the  return  of  the  officer.  .  ,  . 
(4)  Where  the  pleadings  are  written,  a  brief  statement  of 
their  nature  and  reference  to  the  pleadings  filed." 

In  the  present  case  the  plaintiff  rested  on  the  justice's 
docket,  and  did  not  introduce  the  summons,  return,  or  com- 
plaint, and  the  defendant  claims  that  the  above  entries  do 
not  show  either  the  return  of  service  or  the  nature  of  the 
complaint 

As  to  the  entry  of  the  service  of  the  summons,  we  think  there 
is  nothing  in  the  objection.  The  previous  entry  showed  that 
a  summons  had  been  issued  returnable  at  a  certain  time  and 
place ;  and  a  statement  that  such  summons  was  thereafter  re- 
turned and  filed,  and  that  when  so  returned  it  showed  per- 
sonal service,  must,  under  all  reasonable  rules,  be  held  to 
mean  personal  service  on  the  defendant  in  the  action  on  or 
prior  to  the  day  of  the  return. 

As  to  the  second  objection,  much  reliance  is  placed  upon 
Jones  V.  Hunt,  90  Wis.  199,  63  N.  W.  81,  where  the  justice's 
docket  failed  to  show  the  nature  of  the  action,  or  that  any 
pleadings,  oral  or  written,  were  ever  made  or  filed.  In  this 
case  it  was  held  that  it  did  not  appear  that  the  cause  of  ac- 
tion was  one  of  which  a  justice  had  jurisdiction,  and  that 
such  a  defect  was  fatal.  While  in  the  present  case  the  docket 
is  very  meager,  it  does  show  affirmatively  that  a  written  com- 
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plaint  wias  filed.  We  think,  also,  that,  when  the  docket  refers 
to  such  pleading  as  a  "written  complaint  and  proof  of  debt," 
we  must  give  it  a  rational  construction,  as  meaning  a  com- 
plaint founded  upon  a  debt,  and,  the  judgment  rendered 
being  in  an  amount  within  the  justice's  jurisdiction,  that  the 
debt  declared  on  was  within  such  jurisdiction.  No  other 
points  are  made  which  are  deemed  of  sufficient  importance 
to  require  discussion. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
with  direction  to  enter  judgment  for  the  appellants  affirming 
the  judgment  of  the  county  court 


State  ex  bel.  John  E.  Davis  Lumbes  Company,  Appel- 
lant, vs.  Sackett,  City  Clerk,  Respondent 

March  n— April  17,  190S. 

Taxation:  Assessment:  Board  of  review:  Increasing  valuation:  No- 
tice: Jurisdiction:  Certiorari:  Right  to  writ:  Presumption  of 
injustice:  Evidence:  Pleading:  Reduction  of  assessm^ents  of 
third  persons. 

• 

1.  Where  a  board  of  review  commits    Jurisdictional  error  in  in- 

creasing the  valuation  of  property,  injustice  to  the  owner  is 
presumed,  in  the  absence  of  any  showing  to  the  contrary  in  the 
record  of  the  proceedings  of  the  board;  and  upon  a  proceeding 
by  certiorari  to  challenge  the  assessment,  if  there  is  no  affirma- 
tive showing  that  substantial  Justice  has  been  done,  it  is  error 
to  quash  the  writ  upon  the  ground  that  the  petitioner  has  not 
shown  injustice. 

2.  A  board  of  review  has  no  Jurisdiction  to  change  the  assessor's 

valuation  except  upon  evidence  reasonably  warranting  the 
change. 

3.  The   assessor   placed  on   the   roll   as   property   of  the   relator 

10,000,000  feet  of  saw  logs,  log  scale,  valued  at  |5  per  thousand. 
Relator's  bookkeeper  testified  in  detail  before  the  board  of  re- 
view that  there  were  on  hand  on  May  1st,  10,244,167  feet  of  saw 
logs,  log  scale,  which  would  make  about  13,000,000  feet,  mill 
run,  of  manufactured  products.    Other  witnesses  testified  that 
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the  amount  so  on  hand  would  not  exceed  10,500,000  feet,  log 
scale.  On  such  eyldenoe  alone  the  board  Increased  the  assess- 
ment to  13,500,000  feet  at  |5  per  thousand.  Held,  that  in  so 
doing  the  board  exceeded  its  Jurisdiction. 

4.  Under  sec.  1061,  Stats.  1898,  notice  to  the  property  owner  of  an 

intention  to  increase  his  assessment  is  a  condition  precedent 
to  the  power  of  the  board  of  review  to  do  so,  and  the  disre- 
gard of  that  statute  is  jurisdictional  error. 

5.  A  sawmill  property,  including  several  parcels  of  land,  was  as- 

sessed as  an  entirety  at  |41,275.  The  only  evidence  before  the 
board  of  review  was  that  the  buildings  and  machinery  were  in- 
sured for  135,000,  and  that  the  insurance  companies  required 
such  property  to  be  insured  up  to  its  full  value.  The  board 
increased  the  valuation  |13,050.  Held,  that  in  thus  acting 
without  evidence  the  board  exceeded  its  power. 

6.  In  a  petition  for  a  writ  of  certiorari  to  review  the  action  of  a 

board  of  review  in  increasing  relator's  assessments,  it  was 
proper,  in  order  to  show  that  the  board  acted  inequitably,  to 
include  a  statement  that,  without  evidence  justifying  it,  the 
board  reduced  the  valuation  of  property  of  third  persons. 

Appeal  from  a  judgment  of  the  circuit  court  for  Pierce 
county:  John  K.  Pabish,  Circuit  Judge.     Reversed. 

The  assessor  for  the  city  of  Phillips,  Price  oounly,  Wis- 
consin, for  the  year  1902,  in  the  regular  performance  of  his 
duties  as  such,  placed  upon  his  tax  roll  as  property  of  the 
appellant  subject  to  taxation  in  said  city  for  such  year 
10,000,000  feet  of  saw  logs,  log  scale,  valued  at  $5  per  thou- 
sand feet;  and  imder  the  head  of  "Value  of  all  other  prop- 
erty except  such  as  is  exempt  from  taxation,"  $3,000 ;  and 
several  parcels  of  land  constituting,  together  with  the  im- 
provements thereon,  a  sawmill  property  at  a  valuation  of 
$41,275.  On  the  4:th  and  5th  days  of  August  after  such  as- 
sessment was  made^  proceedings  were  had  by  the  persons 
constituting  the  board  of  review  for  such  city,  while  acting 
as  such  board,  as  follows : 

On  the  first  day  named,  the  board  being  in  session  and  the 
question  of  whether  the  amount  assessed  against  appellant 
for  saw  logs  on  hand  May  1,  1902,  was  too  low  being  up  for 
consideration,  Fred  Riley  testified  that  he  was  the  book- 
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keeper  for  the  John  B.  Davis  Lumber  Company ,  was  familiar 
with  its  business,  and  to  the  best  of  his  knowledge  the  com- 
pany had  on  hand  May  1,  1902,  10,244,167  feet  of  saw  logs, 
log  scale,  and  that  the  same,  on  the  basis  of  what  had  been 
done  up  to  the  time  the  witness  testified,  would  be  sufficient 
to  make  13,000,000  feet,  mill  run,  of  manufactured  products. 
Testimony  was  given  by  John  E.  Davis  that  the  amount  of 
logs  on  hand  May  1,  1902,  would  not  exceed  10,500,000  feet. 
There  was  testimony  by  B.  J.  Nutter  to  the  same  effect. 
The  witness  Eiley  gave  the  amount  of  logs  of  the  various 
kinds  on  hand  May  1,  1902,  in  detail.  The  evidence  of  all 
the  witnesses  indicated  that  in  giving  the  amount  of  logs 
they  referred  to  the  log  scale  thereof,  and  not  to  the  amount 
of  manufactured  products  that  could  be  made  therefrom. 
Upon  such  evidence  alone  the  board  raised  appellant^s  assess- 
ment on  logs  to  13,500,000  feet,  increasing  the  assessed  val- 
uation of  that  kind  of  property  by  $17,500. 

On  the  same  day  testimony  was  given  before  the  board  in 
respect  to  the  assessable  valuation  of  the  mill  plant  as  fol- 
lows :  Mr.  N.  E.  Lane  testified  that  the  sawmill  property,  by 
a  iTde  of  insurance  companies,  was  carried  at  the  full  value, 
but  that  he  was  unable  to  say  whether  the  John  B.  Davis 
Lumber  Company  sawmill  was  insured  at  full  value  or  not 
There  was  an  affidavit,  filed  by  appellant's  bookkeeper,  to 
the  effect  that  the  sawmill  proper,  dry  kiln,  machinery, 
tools,  equipment  and  supplies  of  every  kind,  were  insured  in 
the  whole  for  $35,000,  the  same  being  the  full  amount  that 
insurance  companies  would  insure  such  property  for.  Atr 
tached  to  the  affidavit  was  an  insurance  policy  corroborating 
the  statements  made  as  aforesaid.  There  was  a  further  affi- 
davit filed  by  the  bookkeeper  to  the  effect  that  the  sawmill 
plant  and  a  considerable  amount  of  other  property  had  re- 
cently changed  hands  at  a  consideration  of  $50,000.  The 
board  adjourned  from  August  4th  till  the  next  day  without 
taking  any  further  action  in  respect  to  appellant's  property. 
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It  convened  pursuant  to  the  adjournment,  and  without  any 
notice  to  appellant,  or  any  evidence  or  information  whatever 
on  the  subject  etxcept  the  word  of  the  assessor  that  he  had  in- 
advertently omitted  personal  property  of  the  value  of  $5,000 
which  should  have  been  assessed  to  the  John  R.  Davis  Lum- 
ber Company,  the  item  of  $3,000  under  the  head  of  "All 
other  personal  property  except  such  as  is  exempt  from  taxa- 
tion," assessed  to  appellant,  was  raised  to  $8,000.  At  the 
same  time,  and  without  any  notice  to  appellant  of  intention 
so  to  do,  or  any  evidence  before  the  board  except  that  hereto- 
fore referred  to,  the  valuation  of  appellant's  mill  property 
was  increased  to  the  amount  of  $13,050. 

A  writ  of  certiorari  was  sued  out  to  bring  before  the  cir- 
cuit court  for  Price  county  for  examination  the  proceedings 
of  the  board  of  review  detailed,  also  further  proceedings  of 
the  board  on  August  5,  1902,  appearing  upon  the  record 
thereof,  reducing  the  assessed  valuation  of  the  property  of 
third  persons,  without  evidence  to  base  such  action  upon. 
Due  return  was  made  to  the  writ,  showing  a  record  as  above 
indicated.  Respondent  moved  the  court  upon  the  return  and 
the  petition  for  the  writ,  to  quash  the  proceedings  for  want 
of  equity  as  to  the  John  R.  Davis  Lumber  Company's  prop- 
erty, and  as  to  the  property  of  third  persons  because  the 
relator  had  no  standing  in  court  to  impeadi  the  validity  of 
the  assessment  thereof.  The  motion  was  granted  and  judg- 
ment was  rendered  accordingly. 

A.  W.  Sanborn,  for  the  appellant 

2f.  Barry,  for  the  respondent. 

Maeshall,  J.  It  appears  that  the  learned  trial  court 
quashed  the  writ  of  certiorari  as  to  appellant's  property 
wholly  upon  the  ground  that  the  petition  therefor  and  the  re- 
turn did  not  disclose  any  injustice  to  the  relator.  There  was 
no  question  but  that  the  writ  was  seasonably  applied  for,  so 
there  was  no  reason  for  quashing  it  upon  principles  of  estop- 
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pel  in  pais,  as  in  State  ex  reL  Schintgen  v.  La  Crosse^  101 
Wis.  208,  77  N.  W.  167.  There  was  no  affirmative  showing 
in  the  record  of  the  proceedings  of  the  board  that  appellant 
had  property  subject  to  taxation  warranting  an  increase  of 
the  value  assessed  to  it,  as  in  Knapp  v.  Heller,  32  Wis.  467, 
and  similar  cases.  How  the  learned  circuit  judge  came  to 
the  conclusion  that  upon  principles  of  equity  it  was  proper 
to  quash  the  writ  we  are  unable  to  understand,  except  it  be 
for  the  reason  suggested  on  the  oral  argument,  that  there  was 
no  affirmative  showing  by  the  relator  that  the  value  of  the 
property  assessed  to  it  was  more  than  the  value  of  its  prop- 
erty subject  to  taxation,  and  that  it  was  permissible  for  the 
court  to  deny  the  use  of  the  remedy  by  writ  of  certiorari  in 
the  absence  of  such  showing.  We  know  of  no  such  rule. 
When  a  board  of  review  commits  jurisdictional  error  in  in- 
creasing the  valuation  of  the  property  of  any  person,  injus- 
tice is  presumed  in  the  absence  of  any  showing  in  the  record 
of  its  proceedings  to  the  contrary,  or  afiiy  such  showing  made 
affirmatively  in  proceedings  by  suit  in  equity  or  common- 
law  writ  of  certiorari  to  challenge  the  assessment  Such  af- 
firmative showing  was  made  by  affidavit  in  support  of  a  mo- 
tion to  quash  the  writ  in  Knapp  v.  Heller,  supra.  A  denial 
of  the  remedy  by  writ  of  certiorari  in  the  face  of  an  unex- 
plained record  showing  plainly  jurisdictional  error  in  in- 
creasing the  assessment  of  property  of  the  complainant,  and 
in  the  absence  of  proof  aliunde  that  after  all  no  real  injustice 
was  done,  as  in  this  case,  is  going  altogether  too  far.  It  with- 
holds a  remedy  accorded  to  persons  circumstanced  as  appel- 
lant was,  as  a  matter  of  course  and  as  a  matter  of  right,  as 
shown  by  repeated  adjudications  of  this  court.  Wilson  r. 
Heller,  32  Wis.  457 ;  State  ex  rel  Heller  v.  LawUr,  103  Wis. 
4G0,  79  N.  W.  777.  The  board  of  review  had  no  jurisdiction 
to  change  the  assessor's  valuation  except  upon  evidence  war- 
ranting it,  in  some  reasonable  view  thereof.  Shove  v,  Mani- 
towoc, 57  Wis.  5,  14  X.  W.  829 ;  State  ex  rel  Smith  v.  Gay- 
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lord,  73  Wis.  306,  41  N.  W.  518;  Fond  du  Lac  W.  Co.  r. 
Fond  du  Lac,  82  Wis.  322,  52  N.  W.  439;  State  ex  rel 
Oirouz  V.  Lien,  112  Wis.  282,  87  N.  W.  1113;  State  ex  rel 
Heller  v.  Lawler,  supra.  As  indicated  in  the  statement  of 
facts,  the  only  evidence  produced  before  the  board  as  to  the 
saw  logs  was  to  the  effect  that  the  amount  thereof  placed 
upon  the  assessment  roll  by  the  assessor  was  substantially  cor- 
rect. The  evidence  tending  to  show  that  the  1<^  on  hand 
May  1,  1902,  would  make  13,000,000  feet  of  manufactured 
products,  mill  run,  neither  proved  nor  tended  to  prove  that 
the  log  scale,  made  with  the  Scribner  rule,  exceeded  about 
10,000,000  feet  It  is  a  matter  of  common  knowledge  and  a 
matter  of  law  that  the  value  of  logs,  as  regards  measurement 
thereof,  is  determined  according  to  an  estimate,  using  what 
is  known  as  Seribner's  rule,  which  does  not  give  a  very  close 
proximation  to  the  amount  of  products  that  can  be  manu- 
factured from  the  logs  by  modem  methods.  True,  the 
amount  of  such  products  produced  from  a  quantity  of  saw- 
logs  may  be  so  large  as  compared  with  the  log  scale  as  to  im- 
peach it ;  but  no  case  of  that  kind  is  disclosed  in  the  record 
before  us.  Assume  that  there  was  competent  evidence  tend- 
.ing  to  show  that  the  logs  on  hand  May  1,  1902,  would  mako 
13,000,000  feet,  board  measure,  of  manufactured  products, 
there  was  no  evidence  before  the  board  that  the  excess  over 
the  amount  of  logs  entered  upon  the  assessment  roll  by  the  as- 
sessor was  unusual.  So  the  result  is  that  the  work  of  the 
assessor  was  corroborated  rather  than  impeached  by  the  evi- 
dence produced  before  the  board.  There  was  no  other  decis- 
ion that  could  reasonably  have  been  made.  Therefore  the 
board,  in  increasing  the  assessment  of  appellant's  logs,  did 
not  act  reasonably  on  evidence,  but  acted  in  defiance  of  evi- 
dence ;  in  other  words,  outside  of  its  jurisdiction. 

In  respect  to  the  act  of  increasing  the  assessment  upon  per- 
sonal property  from  $3,000  to  $8,000,  upon  the  word  of  the 
assessor  that  sudi  increase  represented  property  inadvert- 
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ently  omitted  by  him  from  his  assessment  roll,  in  the  absence 
of  appellant  and  without  any  notice  to  him  of  the  intention 
of  the  board  so  to  do,  we  hold  that  it  was  clearly  jurisdic- 
tional error.  The  statute,  sec.  1061,  Stats.  1898,  expressly 
provides  that  a  board  of  review  "shall  not  raise  any  assess- 
ment nor  assess  any  property  not  already  on  the  roll  unless 
the  person  assessed,  if  a  resident,  .  .  •  shall  have  been 
duly  notified  of  such  intention  in  time  to  appear  and  be 
heard  before  the  board  in  relation  thereto."  True,  the  error, 
though  jurisdictional,  was  not  such  as  to  void  the  tax  in 
equity  in  face  of  a  showing  that  no  injustice  was  in  fact  done 
to  the  person  assessed,  nor  such  as  to  preclude  the  court,  in 
the  exercise  of  its  discretionary  authority,  upon  such  show- 
ing being  made,  from  refusing  the  use  of  the  remedy  by  writ 
of  certiorari  to  avoid  the  assessment.  But  the  trial  court  had 
no  such  situation  to  deal  with.  The  attorney  for  respondent 
in  such  court  stood  upon  the  record  returned  in  response  to 
the  writ,  in  presenting  the  motion  to  quash,  instead  of  mak- 
ing proof  in  support  of  the  motion,  as  he  might  have  done, 
that  appellant  in  fact  had  the  properly  subject  to  taxation 
which  the  board  had  in  mind  when  the  addition  to  the  assess- 
ment was  made,  or  had  property  subject  to  taxation,  not  upon 
the  roll,  of  equivalent  value.  WHson  v.  Heller,  32  Wis.  457. 
We  assume  that  the  trial  court  relied  on  Mclntyre  v. 
White  Creek,  43  Wis.  622,  a  case  arising  under  the  law  as  it 
stood  in  1875,  where  this  court  held  that  an  error  in  some 
respects  like  the  one  here  complained  of,  was  a  mere  irregu- 
larity not  going  to  the  groundwork  of  the  tax,  nor  remediable 
in  the  absence  of  proof  showing  that  injustice  was  done.  The 
decision  was  based  on  ch.  166,  Laws  of  1871,  which  did  not  j 
require  notice  to  the  property  owner  as  a  condition  precedent  / 
to  the  power  of  the  board  to  raise  the  value  of  his  property 
or  to  place  property  upon  the  assessment  roll  omitted  by  the 
assessor.  A  notice  was  required  by  the  statute,  but  the  con- 
dition in  that  regard,  as  the  law  read,  was  a  condition  subse- 
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quent.  The  board  was  permitted,  without  notice  to  a  prop- 
erty owner,  to  increase  his  assessment,  but  it  was  provided 
that  after  having  done  so  notice  should  be  given  to  the  tax- 
payer in  time  to  enable  him  to  appear  and  be  heard  in  regard 
to  such  action.  The  law  was  re-enacted  in  ch.  246,  Laws  of 
1877,  with  some  changes,  but  the  requirement  as  to  notice 
was  not  changed.  It  was  still  left  as  a  mere  condition  subse-  r 
quent  In  the  revision  of  1878,  however,  the  law  was  changed ' 
to  the  form  above  quoted,  notice  to  the  property  owner  of  an 
intention  to  change  his  assessment  by  increasing  the  valua- 
tion of  his  property  already  on  the  roll,  or  by  adding  thereto 
and  valuing  property  omitted  by  the  assessor,  being  made  a  I 
condition  precedent  to  the  power  of  the  board  to  do  so.  Since  | 
such  change  Fond  du  Lac  W.  Co,  v.  Fond  du  Lac,  82  Wis. 
322,  62  N.  W.  439,  and  other  cases  have  been  decided, 
wherein  it  was  held  that  failure  to  comply  with  the  statute  in 
respect  to  the  condition  precedent  is  jurisdictional  error. 
Of  course,  in  equity,  such  an  error  can  yet  be  disregarded 
upon  proof  that  the  substantial  rights  of  the  property  owner 
will  not  thereby  be  prejudiced.  Nevertheless,  a  disregard 
of  the  statute  standing  alone  raises  a  presumption  of  injus- 
tice which  must  be  overcome  in  some  proper  manner,  else  the 
proceedings  must  be  treated  not  only  as  void  for  want  of  ju- 
risdiction, but  inequitable,  and  the  remedy  by  writ  of  cer- 
tiorari be  afforded  to  the  injured  person  unless  he  forfeits 
the  right  thereto  by  such  conduct  as  to  bring  into  play  tie 
principles  of  estoppel  in  pais. 

What  has  been  said  as  to  increasing  the  assessment  on  per- 
sonal property  from  $3,000  to  $8,000  applies  to  the  increase 
in  the  assessed  valuation  of  appellant's  real  estate.  No  no- 
tice was  given  by  the  board  of  its  intention  to  make  such  in- 
crease. So  far  as  indicated  by  its  record,  appellant  appeared 
before  the  board  and  gave  evidence  tending  to  show  that  the 
assessed  valuation  of  its  real  estate  was  too  high.  Some  affi- 
davits were  filed  to  that  effect,  which  were  not  entitled  to  be 
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considered,  at  least  except  as  admissions  {State  ex  rel.  Oir- 
oux  V.  Lien,  112  Wis.  282,  87  N.  W.  1113),  and  probably 
not  considered,  as  the  decision  of  the  board  was  contrary  to 
the  showing  made  thereby.  The  only  competent  evidence 
was  that  tending  to  show  that  the  buildings  and  madiinery 
forming  a  part  of  the  real  estate  were  insured  for  $36,000 
under  a  system  in  vogue  among  insurance  companies,  requir- 
ing the  owners  of  such  property  to  insure  up  to  the  full  value 
thereof,  as  a  condition  of  such  companies  taking  the  risk  at 
alL  That  was  particularly  weak  evidence  as  to  the  actual 
value  of  the  property  insured,  and  not  evidence  at  all,  it 
would  seem,  as  to  the  value  of  the  realty  as  a  whole.  So  it 
is  clear  that  the  board  not  only  raised  the  assessment  of  ap- 
pellant's realty  without  notice  of  its  intention  so  to  do,  but 
acted  without  any  evidence  whatever  showing  that  the  as- 
sessor's valuation  was  too  low. 

We  apprehend  that  the  inclusion  by  appellant^  in  the  pro- 
ceedings for  the  writ  of  certiorari,  of  a  complaint  because  the 
board  reduced  the  assessed  valuation  of  property  of  third 
persons  without  evidence  justifying  the  same,  was  not  with 
any  expectation  of  disturbing  such  assessments,  but  for  the 
purpose  of  making  an  affirmative  showing  that  the  board,  as 
regards  appellant^  not  only  acted  illegally,  but  acted  inequi- 
tably. While  it  raised  the  valuation  of  its  property  in  some 
cases  contrary  to  evidence,  it  reduced  the  valuation  of  the 
property  of  third  persons  without  evidence.  To  show  such 
inequitable  conduct  it  was  proper  to  bring  the  action  of  the 
board  as  to  the  property  of  third  persons  to  the  attention  of 
the  court 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 
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Westbebg,  Kespandent,  vs.  Chicago  Litmbke  &  CoAii  Com- 
PAisT,  Appellant. 

March  27— April  17,  190S.  > 

Nonnegotiable  hill  of  exchange:  Acceptance:  Retention:  Estoppel: 
Evidence:  Court  and  jury:  Negotiable  instrument  law, 

1.  Acceptance  of  a  nonnegotiable  bill  of  exchange  will  not  be  im- 

plied from  its  retention  by  the  drawee  unless  it  was  presented 
to  him  for  acceptance  by  the  holder  or  his  authorized  agent  and 
the  retention  was  accompanied  by  circumstances,  contractual 
or  tortious,  such  as  arouse  an  estoppel. 

2.  Evidence  that  a  nonnegotiable  draft  or  order  drawn  in  favor  of 

plaintiil  upon  defendant  and  payable  on  demand  was  indorsed 
by  plaintiff  and  left  with  the  drawer  to  be  sent  to  defendant; 
that  it  was  so  sent  with  other  orders  similar  in  form  with 
which  plaintiff  had  no  connection;  that  such  other  orders  were 
not  sent  for  acceptance,  but  merely  as  vouchers  between  the 
drawer  and  drawee,  in  response  to  which  the  drawee  sent 
money  directly  to  the  drawer;  and  that  plaintiff  expected  to  re- 
ceive his  money  from  the  drawer, — is  held  not  to  warrant  the 
court  in  holding,  as  matter  of  law,  that  the  plaintiff  delivered 
the  bill  for  acceptance  to  the  defendant. 

3.  Plaintiff's  order  in  such  case  was  never  returned  to  him,  and  the 

drawer  refused  to  pay.  In  an  action  against  the  drawee  the 
agent  of  the  latter  testified  that  he  had  no  recollection  of  the 
order  and  did  not  know  whether  or  not  it  was  among  papers 
in  defendant's  principal  office.  Held,  that  this  did  not  warrant 
a  finding,  as  matter  of  law,  that  defendant  had  destroyed  the 
order. 

4.  A  bill  of  exchange  which  is  not  payable  to  order  or  bearer  is  not 

a  negotiable  bill  within  the  definition  of  sec.  1680,  Stats.  1898, 
as  amended  by  ch.  856,  Laws  of  1899  (Negotiable  Instruments 
Law),  and  the  rights  of  the  parties  are  therefore  not  affected 
or  controlled  by  that  law. 

Appeax  from  a  judgment  of  the  circuit  court  for  Bayfield 
county :  Johi^  K.  Paeish,  Circuit  Judge.    Reversed. 

Action  upon  a  negotiable  bill'of  exchange  drawn  upon  the 
defendant  in  favor  of  the  plaintiff  by  the  Lien-Neally  Lum- 
ber Company  for  $585,  alleged  to  have  been  accepted  by  the 
defendant.    The  answer  was  a  general  deniaL    The  evidence 
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disclosed  that  the  Lien-Neally  Lumber  Company,  sawmill 
owners,  had  purchased  from  the  plaintiff  certain  logs  or 
stumpage  amounting  to  $586 ;  that  they  had  sold  product  of 
their  mill,  including  that  of  these  logs,  to  the  defendant^  and 
were  in  the  habit  of  making  orders  and  drafts  upon  the  lat- 
ter for  money  to  pay  their  various  bills.  About  April  21st, 
upon  plaintiff's  application  for  payment,  they  made  out  an 
order  upon  the  defendant  substantially  as  follows : 

"To  Chicago  Lumber  &  Coal  Co.: 

"Please  pay  to  John  Westberg  five  hundred  eighty-five 
(586)  dollars  for  logs  delivered  at  Bibon  as  per  contract. 
"[Signed]     Lien-Neally  Lumbee  Co." 

They  had  plaintiff  write  his  name  on  the  back  of  it,  and 
then  Mr.  Lien  mailed  that  order,  in  connection  with  other 
orders  and  time-checks  a^regating  some  $2,000,  to  the  de- 
fendant, accompanied  by  a  letter  the  contents  of  which  are 
not  disclosed.  The  defendant's  representative  denied  any 
memory  of  the  order  or  draft  in  favor  of  the  plaintiff.  It 
was  proved,  however,  that  he  sent  to  the  Lien-Neally  Com- 
pany the  money  for  the  other  orders  inclosed  in  the  same 
letter.  Plaintiff  never  heard  from  the  defendant,  but  made 
repeated  applications  to  the  Lien-Neally  Company  for  pay- 
ment, and  was  put  off  from  time  to  time  by  promises,  until 
finally  they  refused  to  pay,  saying  he  must  look  to  the  de- 
fendant At  that  time  the  defendant  had  paid  drafts  of  that 
company  to  more  than  the  amount  of  the  indebtedness  to  it, 
and  refused  to  pay  this.  The  plaintiff's  draft  never  was  re- 
turned to  him. 

On  the  trial,  a  special  verdict  being  requested,  the  court 
submitted  but  one  question,  namely,  whether  the  defendant 
received  this  draft  on  or  before  April  23d,  which  was  an- 
swered in  the  affirmative,  and  thereupon  the  court  found  that 
the  plaintiff  delivered  that  order  for  acceptance  on  or  before 
April  23d;  that  it  was  received  by  the  defendant,  and  was 
by  it  destroyed,  and  that  the  defendant  is  indebted  to  the 
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plaintiff  in  the  amount  thereof,  with  interest;  the  last  con- 
clusion being  predicated  upon  the  theory  that  the  retention 
and  destruction  of  the  order  constituted  an  acceptance.  From 
judgment  in  accordance  with  that  finding  the  defendant  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  Lamoreux  &  Shed, 
and  oral  argument  by  TT.  F.  Shea. 

E.  F.  GUason,  for  the  respondent 

Dodge,  J.  Rendition  of  judgment  in  favor  of  plaintiff  in 
this  case  can  be  justified  only  on  one  of  two  theories — either 
that  in  law  an  implication  of  acceptance  results  from  the  mere 
physical  receipt  of  a  bill  of  exchange  by  the  drawee,  followed 
by  silence,  or  that  all  other  facts  essential  to  such  implication 
were  undisputed  or  were  supported  by  inference  from  undis- 
puted facts  so  clear  and  unavoidable  that  no  reasonable  mind 
could  drdw  any  other.  Appellant  had  the  right  to  have  each 
controverted  question  of  fact  decided  by  the  jury. 

Upon  the  question  of  law  as  to  when  implied  or  construct- 
ive acceptance  takes  place,  the  authorities  are  reasonably 
clear  and  approximately  unanimous.  Upon  delivery  for  ac- 
ceptance, the  drawee  is  not  bound  to  act  at  once.  He  has  a 
right  to  a  reasonable  time — usually  twenty-four  hours — ^to 
ascertain  the  state  of  accounts  between  himself  and  the 
drawer,  and  until  expiration  of  that  time  the  holder  has  fio 
right  to  demand  an  answer,  nor,  without  categorical  answer, 
to  deem  the  bill  either  accepted  or  dishonored ;  not  accepted, 
because  of  the  right  of  drawee  to  consider  before  he  binds 
himself;  not  dishonored,  because  both  drawer  and  drawee 
have  the  right  that  their  paper  be  not  discredited  during  such 
period  of  investigation.  After  the  expiration  of  that  reason- 
able time  the  holder  has  a  right  to  know  whether  the  drawee 
assumes  liability  to  him  by  accepting,  and,  if  not,  he  has  a 
right  to  return  of  the  document,  so  that  he  may  protest  or 
otherwise  proceed  to  preserve  his  rights  against  the  drawer. 


592  SUPREME  COURT  OF  WISCONSIN.       [Apb. 

Westberg  v.  Chicago  L.  &  CI  Ca  117  Wis.  589. 

The  consensus  of  authority  is,  however,  that  the  duty  rests  on 
tlie  holder  to  demand  either  acceptance  or  return  of  the  bill, 
and  that  mere  inaction  on  the  part  of  the  drawee  has  no  effect 
After  the  expiration  of  this  time  for  investigation,  the  drawee 
may,  by  retention  of  the  bill,  accompanied  by  other  circum- 
stances, become  bound  as  an  acceptor;  not,  however,  by  mere 
retention.  There  seem  to  be  two  phases  of  conduct  recog- 
nized by  the  authorities  as  charging  the  drawee:  one  purely 
contractual,  as  where  the  retention  is  accompanied  by  sudi 
custom,  promise,  or  notification  as  to  warrant  the  holder,  to 
the  knowledge  of  the  drawee,  in  understanding  that  the  re- 
tention declares  acceptance;  the  other,  where  the  conduct  of 
the  drawee  is  substantially  tortious  and  amounts  to  a  con- 
version of  the  bill.  This  is  the  phase  of  conduct  which  our 
negotiable  instrumont  statute  (sec.  1680A;,  ch.  356,  Laws  of 
1899)  has  undertaken  to  define  and  limit  as  refusal  (not 
mere  neglect)  to  return  the  bill,  or  destruction  of  it  J  reiterat- 
ing the  common-law  rule  that  mere  retention  of  the  bill  is 
not  acceptance.  Overman  v.  Hoboken  Batik,  31  N.  J.  Law, 
563 ;  McEowen  &  Co.  v.  Scott,  49  Vt.  376 ;  Colo.  Nat.  Bank 
V.  Boettcher,  5  Colo.  185 ;  Dickinson  v.  Marsh,  57  Mo.  App. 
566 ;  Dunava/n  v.  Flynn,  118  Mass.  537 ;  HoJhrook  v.  Payne, 
151  Mass.  383,  24  N.  E.  210;  Oates  v.  Eno,  4  Hun,  96; 
Matteson  v.  Movlton,  11  Hun,  268,  affirmed  79  N.  Y.  627 ; 
Ball  V.  Steel,  68  IlL  231 ;  First  Nat.  Bank  v.  McMichael, 
106  Pa.  St  460 ;  Koch  v.  Howell,  6  Watts  &  S.  350 ;  Short  v. 
Blount,  99  N.  C.  49,  5  S.  E.  190 ;  Boyce  v.  Edwards,  4  Pet 
111 ;  Bank  of  the  Republic  v.  Millard,  10  Wall.  152 ;  1  Dan- 
iel, Keg.  Inst.  §§  499,  500.  The  doctrine  of  constructive  ac- 
ceptance is  based  on  the  general  principles  of  estoppel.  If 
the  conduct  of  the  drawee  will  prejudice  the  existing  rights 
of  the  holder,  unless  it  means  acceptance,  and  the  drawee  has 
knowledge  of  such  fact,  he  is  estopped  to  deny  the  only  pur- 
pose which  could  render  his  conduct  innocuous ;  namely,  ac- 
ceptance of  the  bill.    This  underlying  principle  suggests  the 
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reasons  for  many  of  the  limitations  upon  the  implication  of 
acceptance  from  conduct;  as,  for  example,  that  such  implica- 
tion arises  only  when  the  bill  is  presented  for  acceptance,  and 
that  no  one  but  the  holder  (payee  or  indorsee)  can  make  such 
technical  presentment  2  Randolph,  Comm.  Paper,  §§  568, 
572;  1  Daniel,  Neg.  Inst.  §  455;  sec.  1681—2,  Neg.  Inst. 
Law  Wis.  ch.  356,  Laws  of  1899.  Only  when  the  drawee 
knows  that  acceptance  is  expected  would  he  suppose  that  his 
conduct  can  lead  to  a  belief  that  he  does  accept.  Only  when 
the  presentment  is  by  the  holder,  whose  conduct  and  rights 
must  bo  affected  by  acceptance  or  refusal,  is  the  drawee 
charged  by  the  strict  rules  of  the  law  merchant  with  notice 
that  his  conduct  may  so  injuriously  affect  the  person  deliver- 
ing the  bill  to  him. 

In  the  light  of  these  rules  of  law  it  is  at  once  apparent  that 
the  verdict  alone  does  not  present  sufficient  facts  to  charge 
defendant  with  constructive  acceptance.  Not  only  must  he 
have  received  the  bill,  as  the  jury  found,  but  he  must  know- 
ingly have  received  it  from  the  payee  or  his  authorized  agent, 
and  for  acceptance;  and  even  then  there  must  have  been  some- 
thing more  than  mere  retention — either  destruction  or  refusal 
to  return  to  the  holder,  if  within  the  negotiable  instrument 
statute,  or  some  circumstances,  contractual  or  tortious,  to 
arouse  estoppel,  if^  by  reason  of  nonnegotiability,  this  instru- 
ment is  governed  only  by  the  common  law.  We  must,  there- 
fore, turn  to  the  evidence  to  ascertain  whether  all  these  neces- 
sary additional  facts  were  established  beyond  controversy. 
True,  the  court  filed  so-called  findings  of  fact  declaring  some 
of  them  to  exist,  but,  as  appellant  claimed  that  the  fact  of 
acceptance  should  be  submitted  to  the  jury,  it  did  not  consent 
that  the  court  might  assimie  to  decide  either  the  facts  or  the 
inferences  therefrom,  unless  free  from  controversy. 

The  only  evidence  of  the  manner  and  purpose  of  the  send- 
ing of  this  draft  is  that  the  drawer  sent  it  in  the  same  in- 
closure  with  numerous  other  documents  similar  in  form,  with 
Vol.  117  —  38 
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which  pldintiflF  had  no  oonnection.  The  contents  of  the  ac- 
companying letter  are  not  disclosed,  but  it  is  reasonably  clear 
that  the  other  orders  were  not  sent  for  acceptance  on  behalf 
of  the  payees  therein,  but  merely  as  vouchers  between  the 
drawer  and  drawee ;  for,  evidently  as  expected,  the  latter  sent 
money  in  response  thereto  direct  to  the  drawer.  The  plaint- 
iff's order  or  draft,  having  no  time  of  payment  expressed,  was 
payable  on  demand,  and  did  not  need  to  be  presented  for  ac- 
ceptance, and  therefore  did  not  of  itself  suggest  any  demand 
for  such  action.  1  Randolph,  Comm.  Paper,  §  119 ;  1  Dan- 
iel, Neg.  Inst  §  464.  The  witness  Lien  testified,  "I  mailed 
it  in  behalf  of  the  Lien-Neally  Lumber  Co."  Plaintiff  said: 
^'T  didn't  mail  it  myself.  Lien  said  he  would  mail  it  I  left 
it  to  him."  And  again :  "I  was  expecting  money  on  this  draft 
Mr.  Lien  said  he  would  send  the  money  down  to  me."  This 
is  the  substance  of  all  the  evidence  as  to  the  circumstances 
under  which  this  paper  came  to  the  hands  of  the  defendant. 
We  need  not  say  more  than  that^  instead  of  conclusively  es- 
tablishing, as  the  court  found,  that  "the  plaintiff  delivered 
the  said  order  for  acceptance  to  the  defendant,"  it  quite  as 
much  tends  to  show  the  contrary,  namely,  that  the  drawer, 
with  consent  of  plaintiff,  sent  it  as  a  voucher  for  money  ex- 
pected to  be  remitted  to  that  corporation  and  by  it  paid  over 
to  plaintiff.  There  is  no  particle  of  evidence  to  establish  ex- 
istence of  any  oommunication  or  circumstance  which  could 
suggest  to  defendant  that  plaintiff  sent  it  or  authorized  its 
sending,  that  any  acceptance  was  demanded  or  expected,  or 
that  plaintiff's  relations  with  the  drawer  would  be  affected  by 
silence. 

If,  however,  both  of  these  questions  could  be  answered  in 
the  affirmative,  there  would  still  remain  the  question  of  fact 
whether  defendant's  conduct  was  such  as  to  warrant  inference 
or  implication  of  acceptance.  There  is  no  direct  evidence  of 
anything  except  long-continued  retention  of  the  draft,  and  no 
evidence  that  any  demand  was  ever  made,  either  for  decision 
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as  to  acceptance  or  for  return.  The  court  sought  to  meet  this 
question  by  its  finding  that  defendant  destroyed  the  draft 
Of  this  there  is  no  direct  proof,  the  sole  evidence  on  the  sub- 
ject being  that  of  defendant's  agent  that  he  had  no  recollec- 
tion about  it,  and  did  not  know  whether  or  not  it  was  among 
papers  in  defendant's  Chicago  office.  Whether  this  might 
have  warranted  the  jury  in  so  doing,  it  certainly  was  not  so 
wholly  inconsistent  with  any  other  as  to  require  the  court  to 
raise  the  inference  of  destruction  as  matter  of  law. 

Hence  we  must  conclude  that  there  were  at  least  three  ques- 
tions of  fact  on  which  the  jury  were  not  permitted  to  decide, 
as  to  which  the  evidence  and  inferences  were  not  beyond  con- 
troversy, at  least  in  favor  of  plaintiff.  Whether  there  was 
any  evidence  to  support  such  a  decision  we  need  not  decide, 
for  there  was  no  motion,  after  verdict,  for  judgment  in  de- 
fendant's favor.    A  new  trial  must,  therefore,  be  directed. 

As  a  guide  to  the  court  and  parties  upon  such  new  trial  it 
seems  important  that  we  declare  whether  the  instrument  in 
suit  is  within  the  purview  and  control  of  our  negotiable  in- 
strument law,  above  cited.  Whether  such  paper  continues  to 
be  a  bill  of  exchange  in  pursuance  of  our  earlier  decisions 
{MehTberg  v.  Tisher,  24  Wis.  607 ;  Schierl  v.  Baumel,  75 
Wis.  69,  43  N.  W.  724),  it  certainly  is  not  a  negotiable  bill 
within  the  definition  of  sec.  1680,  Stats.  1898,  as  amended 
by  ch.  356,  Laws  of  1899,  which  requires  that  such  an  instru- 
ment shall  be  payable  to  order  or  bearer.  It  seems  clear  from 
the  title  that  the  codifying  law  of  1899  is  intended  to  regu- 
late only  negotiable  instruments.  Selover,  Neg.  Inst.  Laws, 
§  2.  It  therefore  does  not  affect  or  control  the  rights  of  the 
parties  upon  this  paper. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 
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Bliss,  Plaintiff  in  error,  vs.  The  State,  Defendant  in  error. 

March  «7— ApriZ  17,  190S. 

Criminal  law  and  practice:  Counsel  to  assist  district  attorney: 
County  judge:  Murder:  Evidence:  Declarations  of  deceased: 
Ree  gestse:  Instructions:  Verdict:  Polling  jury:  Jurors:  Previ- 
ous expression  of  opinion:  Manslaughter  in  fourth  degree: 
Cruel  and  unusual  weapon, 

1.  Sees.  2462,  2682,  Stats.  1898,  do  not  prohibit  the  appointment, 

under  the  provisions  of  sec.  760,  of  a  county  Judge  as  counsel 
to  assist  the  district  attorney  in  the  prosecution  of  a  person 
charged  with  felony. 

2.  On  the  trial  of  a  person  charged  with  having  caused  the  death  of 

his  wife  by  means  of  a  lighted  kerosene  lamp  which  set  fire 
to  her  clothing,  testimony  of  their  son  that  the  deceased  said 
defendant  struck  her  with  the  lamp,  is  held  to  have  been  ad- 
missible, it  sufficiently  appearing  that  such  jstatement  was 
made,  if  at  all,  in  the  immediate  presence  of  defendant. 

3.  A  witness  who  arrived  on  the  scene  within  a  very  few  moments 

after  the  breaking  of  the  lamp,  while  fire  was  still  smoldering 
in  a  curtain  and  in  some  clothing,  defendant  being  in  an  ad- 
Joining  room  with  the  door  open,  testified  that  deceased  said  to 
her  when  she  first  came  in:  "See  what  he  has  done  now!  Struck 
me  with  a  lamp."  Held,  that  this  remark  or  exclamation  was 
admissible  as  a  part  of  the  res  gestcB. 

4.  After  stating  that  the  information  charged  that  the  defendant, 

on  January  30,  1902,  "in  this  city  and  county,  from  premedi- 
tated design  to  efTect  the  death  of  [deceased]  did  feloniously 
kill  and  murder  said"  deceased,  and  that  defendant  pleads  not 
guilty  to  the  charge,  the  court  charged  the  jury:  "That  [the  de- 
ceased] died  at  the  time  and  place  and  under  the  circumstances 
mentioned  on  the  31st  day  of  January  last,  are  facts  that  are 
not  contested  on  the  part  of  the  defendant."  It  was  evident 
from  the  immediately  succeeding  clauses  of  the  charge,  and  the 
Jury  must  have  understood,  that  the  court  did  not  intend  to 
convey  the  idea  that  the  death  was  proven  to  be  due  to  any  act 
of  defendant,  biit  was  merely  referring  to  the  admitted  facts 
that  the  deceased  was  severely  burned  as  the  result  of  the 
breaking  of  a  lamp  on  the  night  in  question  and  that  she  died 
soon  after.  Held  that,  although  the  charge  was  unfortunately 
worded,  there  was  no  error. 

5.  To  Inform  the  Jury,  on  a  trial  for  murder,  of  the  penalties  fixed 

by  statute  for  the  various  degrees  of  murder  and  manslaughter. 
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to  bad  practice;  bat  whether  it  would  neeestarily  work  a  re- 
versal is  not  determined. 

6.  Upon  polling  the  Jury,  one  Juror  answered  that  it  was  hia  verdict 

with  a  provision,  and  that  the  agreement  was  that  the  jury  ask 
for  the  clemency  of  the  court  on  behalf  of  the  prisoner.  Upon 
being  asked  again  whether  the  verdict  was  and  still  is  hifl  ver- 
dict, he  answered  unconditionally  in  the  affirmative.  Held, 
that  it  was  proper  to  receive  the  verdict. 

7.  The  question,  raised  upon  a  motion  for  a  new  trial,  whether  a 

Juror  had  expressed  an  opinion  before  the  trial  and  hence  was 
disqualified,  is  one  of  fact  for  the  trial  court,  and  its  decision, 
unless  contrary  to  the  weight  of  the  evidence,  will  not  be  dis- 
turbed by  this  court. 

8.  The  killing  of  a  person  by  means  of  a  lighted  kerosene  lamp  full 

of  oil  cannot  be  manslaughter  in  fourth  degree  as  defined  in 
sec.  4362,  Stats.  1898,  since  such  lamp  must  be  considered  a 
cruel  and  unusual  weapon. 

9.  Where,  upon  the  evidence  of  defendant  on  a  trial  for  murder,  the 

Jury  might  have  concluded  that  the  lamp  which  caused  the 
death  of  deceased  was  accidentally  struck  by  defendant's  cane 
when  he  was  throwing  up  his  hands  under  the  supposition  that 
the  deceased,  who  held  the  lamp,  was  about  to  strike  him  with 
it,  but  that  as  matter  of  fact  he  was  not  Justified  in  so  suppos- 
ing, and  that  hence  his  act  in  throwing  up  his  cane  was  not 
Justifiable  or  excusable,  but  was  culpably  negligent,  the  ques- 
tion whether  defendant  was  guilty  of  manslaughter  in  the 
fourth  degree  under  sec.  4363,  Stats.  1898,  should  have  been 
submitted  to  the  Jury. 

Ereok  to  review  a  judgment  of  the  circuit  court  for  Colum- 
bia county :  R.  G.  Siebeckee,  Circuit  Judge.    Reversed. 

The  plaintiff  in  error  was  prosecuted  for  the  murder  of  his 
wife,  Kate  Bliss,  convicted  of  manslaughter  in  the  third  de- 
gree, and  seeks  to  reverse  said  conviction  and  the  sentence 
passed  thereon  upon  writ  of  error.  It  appeared  upon  the 
trial  that  the  plaintiff  in  error  was  married  to  the  deceased, 
Kate  Bliss,  in  January,  1868,  and  that  the  parties  had  re- 
sided together  in  the  city  of  Portage  for  twenty-two  years  im- 
mediately preceding  the  tragedy;  that  the  plaintiff  in  error 
was  a  soldier  in  the  army,  and  was  lame  as  the  result  of 
rheumatism ;  that  his  business  was  and  is  writing  music  and 
playing  in  orchestras  and  bands;  that  the  parties  had  two 
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sons,  named  Frank  and  Vincent,  Frank  being  married  and 
living  immediately  across  the  street  from  the  residence  of  the 
plaintiff  in  error,  and  Vincent  being  a  boy  thirteen  years  of 
age  and  living  at  home;  that  on  the  night  of  January  29, 
1902,  the  plaintiff  in  error  had  been  playing  at  a  dance  in 
Portage,  and  returned  home  some  time  between  twelve  and 
one  o'clock,  and  that  his  wife  was  partly  dressed  at  the  time, 
and  that  a  lamp  was  burning  in  the  sitting  room ;  that  some 
talk  took  place  between  the  parties,  and  that  in  some  manner 
the  kerosene  lamp  was  broken  and  the  oil  therein  was  thrown 
upon  the  person  of  the  deceased,  Kate,  and  cau^t  fire,  mak- 
ing serious  bums  upon  her  person,  as  the  result  of  which  fire 
and  shock  she  died  about  twenty-four  hours  later.  There 
were  no  witnesses  who  saw  the  transaction  except  the  parties 
themselves.  The  plaintiff  in  error  testified  in  substance  that 
when  he  came  into  the  house  his  wife  asked  him  for  the  money 
he  had  made  playing,  and  when  he  told  her  that  he  had  no 
money  at  that  time  she  told  him  he  would  have  to  go ;  that  she 
stood  in  the  dining  room  near  the  door  going  into  the  kitchen, 
and  that  he  stood  the  other  side  of  the  door  and  in  the  kitchen, 
and  that  she  said,  "Are  you  going  ?"  and  he  said,  '^Yes,"  and 
she  said,  "Well,  then,  take  that,"  and  struck  at  him,  and  had 
the  lamp  up  in  her  hand,  and  whether  she  fell  forward  or  not 
he  did  not  know,  but  that  he  threw  up  both  of  his  hands  and 
turned  his  head  away  quick  with  his  cane  in  his  hand,  and 
just  then  there  was  a  flash  and  she  was  all  afire,  and  that  he 
did  not  know  whether  he  struck  the  lamp  or  his  cane  struck 
it;  that  her  head  and  hair  caught  fire,  and  he  screamed  for 
Vincent ;  that  Vincent  came  running  from  his  room,  and  he 
told  him  to  get  a  quilt,  which  Vincent  did,  and  he  (the  plaint- 
iff in  error)  grabbed  it,  and  threw  it  over  the  head  of  the  de- 
ceased and  put  out  the  fire ;  that  while  Vincent  was  gone  for 
the  quilt  he  was  trying  to  keep  the  fire  from  burning  her  face, 
in  which  attempt  he  burned  his  hands  and  face;  that  Vincent 
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ran  over  across  the  street  and  wakened  his  son  Frank's  wife, 
who  came  right  over.  There  was  some  testimony  to  the  effect 
that  the  deceased  said  to  Vincent  and  to  Frank's  wife,  in  ef- 
fect, that  the  plaintiff  in  error  struck  her  with  the  lamp; 
there  was  also  evidence  of  admissions  mad^  by  the  plaintiff  in 
error  which  it  was  claimed  by  the  state  tended  to  show  that  the 
plaintiff  in  error  had  told  different  stories  as  to  the  transac- 
tion from  that  which  he  told  upon  the  trial. 

Daniel  H,  Orddy,  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General  and  Walter  D.  Corrigan,  second  assistant  attor- 
ney general,  and  oral  argument  by  T7.  8.  Stroud  and  Mr,  Cor- 
rigan, 

WiNSLow,  J.  A  number  of  exceptions  were  taken  to  the 
rulings  of  the  trial  court,  and  such  of  them  as  are  deemed  of 
material  importance  will  now  be  briefly  considered. 

1.  Before  the  trial  began  the  court  appointed  Hon.  W.  S. 
Stroud,  county  judge  of  Columbia  county,  as  counsel  to  assist 
the  district  attorney  in  the  prosecution,  by  virtue  of  the  pro- 
visions of  sec.  750,  Stats.  1898,  which  provides  that  circuit 
courts  may  in  their  discretion  appoint  counsel  to  assist  the  dis- 
trict attorney  in  the  prosecution  of  persons  charged  with 
crime  punishable  by  imprisonment  in  the  state  prison.  To 
this  action  the  plaintiff  in  error  filed  a  written  objection  on 
the  ground  that  Mr.  Stroud  was  disqualified  from  acting  in 
that  capacity  because  he  held  the  office  of  county  judge.  This 
objection  was  overruled,  and  Mr.  Stroud  participated  in  the 
prosecution,  and  this  ruling  is  claimed  to  constitute  error. 
This  objection  must  be  overruled.  While  our  statutes  pro- 
hibit the  judge  of  a  circuit  court  from  acting  as  attorney  or 
giving  advice  in  any  matter  which  he  has  reason  to  believe 
will  be  brought  before  any  of  the  courts  of  the  state  (sec. 
2582,  Stats.  1898),  there  is  no  such  general  or  sweeping  pro- 
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vision  with  relation  to  county  judges,  but,  on  the  contrary, 
they  are  simply  prohibited  from  giving  advice  to  litigants  in 
any  matter  pending  before  them  or  which  they  have  reason 
to  believe  will  be  brought  before  them  for  decision,  or  draft- 
ing papers  in  such  proceeding,  except  as  expressly  authorized 
by  law  (see.  2682,  Id.)  ;  abo  from  being  retained  as  attorney 
or  counsel  in  any  matter  which  may  depend  on  or  relate  to 
any  judgment  made  by  them ;  also  from  acting  as  attorney  or 
counsel  for  any  executor,  administrator,  trustee,  or  guardian 
appointed  vrithin  their  jurisdiction  in  any  axstion  brought 
by  or  against  such  officer  or  relating  to  his  official  conduct 
(sec.  2452,  Id.).  As  to  other  legal  proceedings  or  matters 
pending  in  any  court,  the  county  judge,  if  he  be  an  attorney 
at  law,  is  allowed  to  practice  his  profession  without  hindrance, 
and  such  has  been  the  general  practice  during  the  entire  his- 
tory of  the  state.  An  attorney  appointed  by  the  court  to  assist 
the  district  attorney  in  the  prosecution  of  crime  does  not 
thereby  become  the  district  attorney ;  he  simply  represents  the 
state  in  that  prosecution  by  appointment  of  the  court,  and  he 
must  be  admitted  to  the  bar  by  the  courts  of  this  state.  State 
V.  Russell,  83  Wis.  330,  53  N.  W.  441.  The  trial  of  the  prose- 
cution for  murder  was  not  a  proceeding  within  any  of  the 
prohibitions  above  referred  to ;  hence  Judge  Stroud,  being  a 
member  of  the  bar  of  this  state,  might  properly  be  appointed 
to  assist  the  district  attorney  therein. 

2.  The  thirteen-year  old  son  Vincent,  who  was  asleep  in 
an  adjoining  room  when  the  lamp  was  broken,  and  came  upon 
the  scene  while  the  deceased  was  in  flames,  and  then  got  a 
quilt  which  the  plaintiff  in  error  used  in  extinguishing  the 
fire,  was  called  as  a  witness  by  the  state.  He  described  the 
situation  as  it  appeared  when  he  entered  the  room,  and  told 
of  his  getting  the  quilt  and  giving  it  to  his  father,  and  that 
his  father  told  him  to  run  over  and  get  Flossie  (the  wife  of 
the  elder  son,  Frank),  and  that  he  went  after  Flossie  bare- 
footed and  in  his  underclothing.   He  was  then  asked  whether, 
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after  he  got  the  quilt  and  his  father  and  mother  were  stand- 
ing tliere,  his  mother  told  how  it  happened,  and  he  answered : 

"I  don't  know  ^diether  it  was  then.  I  think  it  was  her  that 
told  me — ^that  it  was  him  that  told  me  to  go  over  and  tell. 
But^I  think  she  said —  I  don^t  know  what  it  was,  but  I 
think  she  said  he  struck  her  with  the  lamp." 

Counsel  for  the  plaintiff  in  error  then  moved  to  strike  out 
the  answer  because  the  remark  was  not  shown  to  have  been 
made  in  the  presence  of  the  defendant,  but  the  motion  was 
overruled  and  exception  taken.  The  boy  then. stated:  '^I 
went  right  across  the  street  then.  Flossie  is  Frank's  wife. 
I  went  right  across  the  street  for  her  without  waiting  to  put 
on  my  shoes  and  stockings."  Later  in  his  testimony  he  said : 
"I  did  not  attempt  to  put  out  the  fire  on  my  mother;  as  quick 
as  I  got  out  there  I  ran  right  over  for  Flossie."  It  might 
perhaps  well  be  claimed  from  the  entire  testimony  that  the 
mother's  remark  was  a  part  of  the  res  gestcB,  it  appearing 
that  it  was  made,  if  at  all,  while  the  fire  was  yet  burning; 
but,  irrespective  of  this  question,  we  think  it  satisfactorily 
appears  that  if  it  was  made  at  all  it  was  made  in  the  imme- 
diate presence  of  the  plaintiff  in  error,  because  the  boy  says 
that  then  he  ran  after  his  sister,  and  it  appears  by  both  the 
boy's  testimony  and  by  the  father's  testimony  thereafter  given 
that  the  plaintiff  in  error  was  with  the  mother  trying  to  put 
out  the  fiames  all  the  time  up  to  the  time  the  boy  ran  across 
the  street.    The  ruling  of  the  court  was  plainly  right. 

3.  A  more  serious  question  is  presented  as  to  a  somewhat 
similar  ruling  which  occurred  during  the  testimony  of  the 
witness  Flossie  Bliss.  It  appears  that  she  ran  across  the 
street  in  her  nightclothes,  upon  being  called  by  Vincent,  and 
that  when  she  arrived  at  the  house  the  deceased  was  sitting 
in  the  northeast  comer  of  the  sitting  room,  about  ten  or 
twelve  feet  from  the  door  into  the  kitchen,  which  was  open, 
and  that  the  plaintiff  in  error  was  in  the  kitchen;  that  the 
flames  upon  the  deceased  were  fully  extinguished,  but  there 
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was  some  fire  in  some  clothing  in  the  kitchen,  and  a  little  fire 
smoldering  in  a  curtain  in  the  sitting  room,  which  she  put 
out ;  that  she  did  not  know  whether  plaintiff  in  error  could 
hear  what  was  said  by  Mrs.  Bliss,  but  that  Mrs.  Bliss  said  to 
her,  when  she  first  came  in:  "See  what  he  has  done  how! 
Struck  me  with  a  lamp."  Proper  objection  was  made  to  the 
reception  of  this  testimony,  and  the  question  is  whether  it 
was  properly  received. 

It  was  not  admissible  as  a  dying  statement,  because  there 
is  nothing  to  show  that  the  deceased  either  was  or  supposed 
that  she  was  in  extremis  at  the  time.  We  think,  however, 
within  the  decisions  of  this  court,  especially  in  the  cases  of 
Hooker  v.  C,  M.  &  St.  P.  B.  Co.  76  Wis.  542,  44  N.  W. 
1085,  Hermes  v.  C.  dj  N.  W.  B.  Go.  80  Wis.  590, '50  N.  W. 
584,  and  Christianson  v.  Pioneer  F.  Co.  92  Wis.  649,  66 
N.  W.  699,  the  remark  may  properly  be  considered  as  a  part 
of  the  res  gestm.  It  is  not  always  easy  to  determine  when  re- 
marks of  parties  are  to  be  considered  as  part  of  the  res  gest(B. 
The  general  principle  is  well  understood  that  exclamations 
made  contemporaneously  with  the  main  fact  under  investiga- 
tion, and  which  evidently  spring  therefrom  and  are  calcu- 
lated to  throw  light  upon  its  nature,  are  always  considered 
a  part  of  the  transaction  itself,  while  that  which  is  merely 
narrative  in  its  nature,  occurring  after  the  main  transaction 
is  closed,  cannot  be  considered  a  part  of  the  transaction  but 
must  be  considered  as  simply  hearsay;  but  the  line  between 
the  two  classes  is  sometimes  very  shadowy  and  hard  to  draw. 
The  remark  of  the  deceased  in  the  present  case,  while  it  has 
some  of  the  elements  of  a  narrative,  was  plainly  very  closely 
connected  with  the  main  fact,  both  as  to  time  and  place. 
The  witness  arrived  on  the  scene  within  a  very  few  moments 
after  the  breaking  of  the  lamp ;  fire  was  still  smoldering  in 
the  curtain  and  in  some  of  the  clothing  in  the  kitchen ;  both 
actors  were  practically  on  the  spot;  there  had  hardly  been 
time  for  premeditation  or  the  making  up  of  a  story ;  the  re- 
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mark  itself  is  in  the  nature  of  an  exclamation  and  bears 
some,  at  least,  of  the  marks  of  a  spontaneous  utterance  spring- 
ing from  the  excitement  of  the  moment.  Under  the  rule  es- 
tablished in  the  cases  cited,  we  think  it  was  rightly  admitted 
in  evidence  as  a  part  of  the  res  gestcB. 

4.  It  is  claimed  that  the  court  erred  in  charging  the  jury 
as  follows: 

^'That  Kate  Bliss  died  at  the  time  and  place  and  under  the 
facts  and  circumstances  mentioned  on  the  81st  day  of  Janu- 
ary last,  are  facts  that  are  not  contested  on  the  part  of  the  de- 
fendant." 

This  sentence  occurred  in  the  early  part  of  the  charge,  and 
the  only  facts  which  had  been  mentioned  in  the  charge  were 
a  recital  that^  the  information  charged  that  the  defendant 
"on  the  30th  day  of  January,  1902,  in  this  city  and  county, 
from  premeditated  design  to  effect  the  death  of  Kate  BUss, 
did  feloniously,  wilfully,  and  of  his  malice  aforethought  then 
and  there  kill  and  murder  said  Kate  Bliss,"  and  that  de- 
fendant pleads  not  guilty  to  this  charge.  It  is  evident  that 
the  charge  was  unfortunately  worded,  because,  strictly  speak- 
ing, it  might  be  construed  as  meaning  that  the  deceased  died 
under  the  facts  and  circumstances  stated  in  the  information ; 
but  it  could  hardly  be  claimed  that  any  reasonable  man  would 
so  understand  the  sentence,  nor  is  it  claimed  by  the  plaintiff 
in  error  that  it  would  be  so  understood  by  the  jury.  The 
claim  is,  however,  that,  notwithstanding  the  fact  that  the  evi- 
dence of  the  attending  physician  that  her  death  resulted  from 
her  bums  and  the  shock  was  undisputed,  still  this  was  a  ques- 
tion which  must  be  determined  by  the  jury  alone  and  could 
not  be  assumed  by  the  court,  and  it  is  said  that  the  instruc- 
tion in  effect  instructs  the  jury  that  such  is  the  undisputed 
fact,  and  thus  takes  from  them  a  question  which  they  alone 
could  properly  answer.  Conceding  the  law  to  be  as  claimed, 
the  instruction  does  not  violate  it  The  fact  that  the  deceased 
was  severely  burned  as  the  result  of  the  breaking  of  the  lamp 
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on  the  night  in  question,  and  that  she  died  soon  after,  were 
facts  admitted  by  all  the  witnesses  in  the  case  and  even  by 
the  defendant  himself.  These  are  substantially  the  facts 
which  we  think  the  jury  must  have  understood  the  court  to 
refer  to  in  the  instruction.  That  the  diarge  was  not  intended 
to  convey  the  idea  to  the  jury  that  tlje  death  of  the  deceased 
was  proven  to  be  due  to  any  act  of  the  plaintiff  in  error  is 
very  evident  from  the  immediately  succeeding  clauses  of  the 
charge,  by  which  the  jury  are  carefully  told  that  the  first 
question  for  them  to  settle  is  whether  the  death  was  the  result 
of' the  apt  of  some  person  or  was  attributable  to  a  natural 
cause,  and  this  is  followed  by  full  and  fair  instructions  upon 
the  question.  We  think,  therefore,  that  no  error  was  com- 
mitted by  the  instruction  in  question. 

5.  After  the  jury  had  deliberated  more  than  five  hours, 
they  returned  into  court  and  desired  information  as  to  the 
penalties  fixed  by  the  statute  for  the  various  degrees  of  mur- 
der and  manslaughter  which  had  been  submitted  to  them  by 
the  charge,  and  the  court,  after  telling  them  that  they  were 
not  concerned  primarily  with  the  punishment,  but  were  sim- 
ply to  determine  the  question  of  guilt  or  innocence,  finally 
informed  them  what  penalties  the  statute  prescribed  for  the 
various  offenses.  We  certainly  cannot  approve  this  practice. 
Under  our  criminal  laws  the  jury's  sole  duty  is  to  decide  the 
fact  of  guilt,  and  it  is  the  sole  province  of  the  court  to  deter- 
mine the  punishment  within  the  limits  prescribed  by  the  stat- 
ute. The  communication  to  the  jury  of  the  penalties  could 
therefore  serve  no  useful  purpose  in  their  deliberations,  but 
would  rather  tend  to  pave  the  way  for  a  compromise  verdict 
It  is  a  practice  which  should  not  be  followed.  We  are  not 
prepared  to  say  that  it  would  be  a  necessary  ground  of  re- 
versal, especially  in  a  case  where  the  proof  of  guilt  is  satis- 
factory and  cogent,  nor  are  we  prepared  to  say  that  it  might 
not  be  ground  for  reversal  in  a  case  where  the  circumstances 
seem  to  indicate  that  the  knowledge  by  the  jury  of  the  penal- 
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ties  had  some  influence  on  the  character  of  the  verdict. 
Owing  to  considerations  hereafter  stated  it  is  not  necessary  to 
decide  lihe  question  in  this  case,  and  we  leave  the  matter  with 
this  expression  of  disapproval  of  the  practice. 

6.  After  the  verdict  was  returned  into  court  the  jury  were 
polled,  and  one  juryman  answered  that  it  was  his  verdict 
with  a  provision,  and  that  the  agrejement  was  that  the  jury 
ask  for  the  clemency  of  the  court  on  behalf  of  the  prisoner. 
Upon  being  asked  again,  however,  whether  the  verdict  was 
and  still  is  his  verdict,  he  answered  unconditionally  in  the 
affirmative.  Substantially  the  same  statement  was  made  by 
another  juror,  followed  by  an  unconditional  assent.  We  have 
had  some  difficulty  with  this  question.  The  principle  is  well 
settled  that  if,  upon  polling,  a  juryman  expresses  dissatisfac^- 
tion  with  the  verdict  returned  or  doubt  as  to  its  correctness, 
it  should  not  be  received.  Austin  v.  Btaie,  6  Wis.  205.  How- 
ever, as  a  recommendation  for  mercy  does  not  necessarily  in- 
dicate dissatisfaction  or  doubt  as  to  the  question  of  guilt  and, 
moreover,  is  no  part  of  the  verdict,  we  have  concluded  that 
where  the  juryman  afterwards  unqualifiedly  assents,  to  the 
verdict  as  rendered  there  is  no  prejudicial  error  in  receiv- 
ing it 

7.  A  number  of  exceptions  were  taken  to  remarks  of  coun- 
sel for  the  state  upon  the  argument  of  the  case  to  the  jury. 
We  do  not  find  it  necessary  to  set  these  remarks  out  at  length 
in  this  opinion.  While  some  of  them  may  perhaps  be  criti- 
cised, there  were  none  which  did  not  have  some  foundation 
in  the  evidence,  and  the  trial  court,  in  our  opinion,  exercised 
a  fair  and  reasonable  discretion  with  reference  to  them. 

8.  In  support  of  a  motion  for  a  new  trial,  affidavits  were 
submitted  tending  to  show  that  one  juryman  had  expressed 
an  opinion  before  the  trial  that  the  plaintiff  in  error  should 
be  hung,  whereas,  upon  his  examination  on  voir  dire,  he 
stated  that  he  had  neither  formed  nor  expressed  any  opinion 
as  to  the  guilt  of  the  accused.    The  affidavit  of  the  juryman 
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himself  was  filed,  in  which  he  denied  ever  having  made  the 
statement  charged  or  any  similar  statement,  and  the  court 
overruled  the  motion.  The  question  whether  the  juryman 
was  disqualified  was  one  of  fact  for  the  determination  of  the 
trial  court,  and  as  such  decision  does  not  appear  to  have  been 
against  the  weight  of  the  evidence  it  will  not  be  disturbed 
by  this  court 

9.  The  objection  that  there  is  no  sufficient  evidence  to 
convict  the  plaintiff  in  error,  and  that  a  verdict  in  his  favor 
should  have  been  directed,  must  be  overruled.  We  are  satis- 
fied that  the  evidence  was  entirely  sufficient  to  warrant  and 
require  the  submission  of  the  case  to  lihe  jury. 

10.  The  trial  court  submitted  to  the  jury  the  question 
whether  the  accused  was  guilty  of  murder  in  the  first  or  sec- 
ond degree,  or  of  manslaughter  in  the  first,  second,  or  third 
degree,  but  refused,  upon  written  request,  to  submit  the  ques- 
tion whether  he  was  guilty  of  manslaughter  in  the  fourth  de- 
gree, and  this  ruling  is  alleged  as  error.  Under  our  statute 
there  are  two  classes  of  manslaughter  in  the  fourth  degree. 
The  first,  covered  by  sec  4362,  Stats.  1898,  consists  in  the 
involuntary  killing  of  another  by  any  weapon  or  by  any 
means,  neither  cruel  nor  unusual,  in  lihe  heat  of  passion,  in 
any  cases  other  than  such  as  are  declared  by  the  statutes  to  be 
justifiable  or  excusable  homicide;  while  the  second  class, 
covered  by  sec  4363,  consists  in  every  killing  of  a  human 
being  (not  included  within  the  other  homicidal  offenses 
named  in  the  chapter)  by  the  act^  procurement,  or  culpable 
negligence  of  another,  where  such  killing  is  not  justifiable 
or  excusable.  The  theory  of  the  state  was  that  the  plaintiff 
in  error  either  struck  the  deceased  with  the  lamp  intention- 
ally, or  struck  the  lamp  with  his  cane  intentionally,  and  thus 
caused  the  fire ;  while  the  theory  of  the  defense  was  that  he 
hit  the  lamp  accidentally,  when  throwing  up  his  hands  under 
the  supposition  that  the  deceased  was  throwing  the  lamp  at 
him.    We  agree  with  the  trial  court  that  under  no  theory  of 
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the  facts  was  it  proper  to  submit  the  question  of  manslaugh- 
ter in  the  fourth  degree  under  sec.  4862,  because,  if  the  state's 
theory  be  correct,  then  the  weapon  or  the  means  used  was  un- 
deniably both  cruel  and  unusual — a  lighted  kerosene  lamp 
full  of  oil  must  be  considered  a  cruel  and  unusual  weapon ; 
on  the  other  hand,  if  the  evidence  of  the  accTised  is  to  be  be- 
lieved there  was  no  heat  of  passion.  So  the  ruling  was  cor- 
rect so  far  as  sec.  4362  was  concerned. 

But  as  to  sec,  4363  we  have  been  entirely  unable  to  see 
why  the  question  of  guilt  thereunder  should  not  have  been 
submitted  to  the  jury.  The  plaintiff  in  error  told  his  story, 
and  it  was  not  by  any  means  an  incredible  one.  From  it 
there  was  ample  room  to  conclude  that  the  plaintiff  in  error 
accidentally  struck  the  lamp  when  throwing  up  his  hands 
under  the  supposition  that  the  deceased  was  about  to  strike 
him  with  it,  but  that  as  matter  of  fact  he  was  not  justified 
in  so  supposing,  and  that  hence  his  act  in  throwing  up  his 
cane  was  not  justifiable  or  excusable,  but  culpably  negligent. 
If  the  jury  had  found  these  to  be  the  facts,  a  verdict  of  man- 
slaughter in  the  fourth  degree  would  have  been  the  only 
proper  verdict.  We  have  given  the  whole  case  the  most  care- 
ful and  mature  deliberation  within  our  power,  and  have  been 
unable  to  escape  this  conclusion.  No  lengthy  discubsion 
would  add  anything  to  the  force  of  the  proposition.  For  this 
reason  there  must  be  a  new  trial 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial.  The  warden  of  the  state  prison  will  deliver 
the  person  of  the  plaintiff  in  error,  Charles  Bliss,  to  the  sher- 
iff of  Columbia  county,  who  will  safely  keep  him  in  custody 
until  he  is  thence  discharged  by  due  process  of  law. 
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Small,  Respondent^  vs.  McGovebn,  Appellant. 

April  17— May  8,  1903, 

Malicious  prosecution:  Advice  of  counsel:  Malice:  Evidence:  Court 
and  jury:  Instructions:  Admissions:  Appeal:  Correction  of  ver- 
dict. 

1.  In  an  action  for  malidoua  prosecution  defendant's  testimony, 

confirmed  by  disinterested  witnesses  and  official  documents, 
was  that  he  made  a  full  and  fair  statement  of  the  facts  to  the 
district  attorney;  that  the  latter  advised  him  that  the  plaintlfC 
ought  to  be  prosecuted,  and  prepared  a  complaint  which  he  re- 
quested defendant  to  swear  to;  that  he  (defendant)  acted  on 
such  advice;  and  that  the  district  attorney,  after  the  facts  were 
laid  before  him,  took  up  the  prosecution  as  a  public  and  official 
matter,  defendant  doing  nothing  further  except  to  swear  to  the 
complaint  and  testify  as  a  witness.  This  evidence  was  uncon- 
tradicted, except  that  plaintiff  and  his  attorney  testified  that 
upon  the  preliminary  examination  in  the  criminal  case  defend- 
ant stated  that  he  did  not  get  any  legal  advice  before  he  swore 
out  the  complaint,  because  it  was  expensive.  Held,  that  de- 
fendant, in  such  statement,  evidently  referred  to  the  advice  of 
private  counsel,  not  to  that  of  the  district  attorney;  and  that 
the  trial  court  should  have  held  that  the  facts  testified  to  by 
defendant  were  established  without  dispute. 

2.  An  action  for  malicious  prosecution  cannot  be  maintained  unless 

defendant  not  only  acted  without  probable  cause  but  also  was 
actuated  by  malice. 

3.  In  an  action  for  malicious  prosecution  of  the  plaintiff  on  the 

charge  of  having  obtained  money  by  false  pretenses,  it  was 
error  to  refuse  an  instruction  to  the  effect  that  the  jury  might 
consider  the  exasperation  caused  by  the  loss  o^  the  money  as 
one  of  the  circumstances  in  deciding  the  question  as  to  the 
effect  of  the  facts  upon  the  mind  of  an  ordinarily  prudent  man. 
Whether  such  error  would,  of  itself,  necessitate  a  reversal,  not 
determined. 

4.  Admissions  of  an  agent,  made  some  two  or  three  weeks  after  he 

had  fully  executed  and  completed  his  agency,  are  not  admissible 
in  evidence  against  the  principal. 

5.  In  an  action  for  malicious  prosecution  testimony  that  the  dis- 

trict attorney  stated  to  his  assistant  that  he  deemed  the  prose- 
cution proper,  is  inadmissible. 
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6.  The  supreme  court  will  not  substitute  affirmatlTe  for  negative 
answers  and  order  Judgment  upon  the  special  yerdict  so  cor- 
rected, where  no  request  for  such  action  was  made  to  the  trial 
court 

Appkat.  from  a  judgment  of  the  circuit  court  for  Vilas 
county:  W.  C.  Silveethorn,  Circuit  Judge.    Reversed. 

Action  for  malicious  prosecution.  It  appeared  that  the 
defendant,  engaged  in  lumbering  in  Florence  county,  applied 
to  an  employment  agent  at  Oconto  to  employ  certain  teams 
for  him,  in  response  to  which  the  plaintifiF  appeared  as  one  of 
the  firm  of  Devereux  &  Small  with  six  teams  of  horses,  and 
worked  through  a  period  of  about  two  months,  at  the  close 
of  which  time  he  applied  for  payment,  and  the  defendant  in- 
quired of  him  whether  he  or  his  firm  was  the  owner  of  all  of 
the  horses  and  entitled  to  draw  pay  therefor ;  explaining  that 
he  had  once  been  obliged  to  recognize  the  claims  of  a  stranger 
and  pay  twice.  Plaintiff  asserted  their  ownership  and  his 
right  to  receive  the  pay,  whereupon  defendant  paid  him  the 
balance  then  due.  Shortly  thereafter  one  Simpson  made 
claim  to  own  one  of  the  horses  and  that  he  had,  through  the 
employment  agent,  hired  it  direct  to  McOovem,  and  refused 
to  hire  it  to  Devereux  &  Small^  so  that  he  was  entitled  to 
wages  from  defendant.  Simpson  brought  suit  and  recovered 
judgmeAt,  whereupon  the  defendant  laid  the  matter  before 
the  district  attorney,  who  prepared  complaint  for  obtaining 
money  under  false  pretenses,  to  which  defendant  made  oath, 
whereupon  warrant  issued  under  which  plaintiff  was  arrested 
and  subjected  to  preliminary  examination,  at  which  the  mag- 
istrate found  the  crime  to  have  been  committed  and  that 
there  was  reasonable  cause  to  believe  the  plaintiff  guilty,  and 
bound  him  over  for  trial.  At  the  circuit  court  no  plea  was 
entered,  but  he  was  discharged  for  the  reason  that  there  had 
been  filed  in  the  circuit  court  none  of  the  evidence  taken  upon 
the  preliminary  examination  before  the  magistrate. 

Upon  the  trial  of  the  present  action  a  special  verdict  was 
Vol*  117—39 
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taken,  in  which  the  jury  found,  in  response  to  fifteen  ques- 
tions: (1)  That  plaintiff  hired  the  horses,  including  the 
Simpson  horse,  to  the  defendant,  as  horses  the  entire  earn- 
ings of  which  belonged  to  Devereux  &  Small;  (2)  that  plaint- 
iff represented,  when  settlement  was  made,  that  he  was  en- 
titled to  draw  the  wages  of  all  the  horses;  (3)  that  such  acts 
and  representations  were  not  such  as  to  induce  an  ordinarily 
prudent  and  reasonably  cautious  man  to  believe  that  the  earn- 
ings of  the  Simpson  horse  were  the  property  of  Devereux  & 
Small;  (5)  that  defendant  paid  Small  the  entire  earnings 
of  the  horses  before  he  was  advised  that  Simpson  made  any 
claim;  (6)  that  the  Simpson  horse  was  hired  by  Simpson  to 
the  firm  of  Devereux  &  Small;  (7)  that  defendant  (Jid  not 
pay  Simpson  the  wages  of  his  horse  in  good  faith,  believing, 
that  he  was  lawfully  indebted  to  Simpson  therefor;  (8)  that 
defendant  did  not  make  a  full  and  fair  statement  to  the  dis- 
trict attorney  of  all  the  facts  and  circumstances  within  his 
knowledge  and  information  bearing  upon  the  alleged  offense ; 
(9)  that  the  defendant  did  not  have  such  knowledge  and  in- 
formation as  would  lead  an  ordinarily  prudent  man  to  believe 
that  the  statements  and  representations  by  him  made  to  the 
district  attorney  were  true;  (10)  that  the  defendant  was  not 
advised  by  the  district  attorney,  upon  the  statements  and  rep- 
resentations made,  that  the  plaintiff  was  guilty  of  obtaining 
money  by  false  pretenses,  before  swearing  to  the  complaint ; 
(12)  that  the  defendant  did  not  "act  upon  the  advice  of  the 
district  attorney,  in  good  faith;"  (13)  that  the  criminal  pro- 
ceedings after  and  including  the  drawing  of  the  complaint 
were  not  had  at  the  advice  and  direction  of  the  district  attoi^ 
ney,  acting  in  his  official  capacity;  (14)  compensatory  dam- 
ages, $500;  (16)  punitory  damages,  $600.  The  defendant 
moved  for  nonsuit  and  for  direction  of  a  verdict,  and  after 
verdict  moved  to  set  aside  the  same  and  for  a  new  trial,  all 
of  which  were  overruled  and  judgment  entered  for  the  plaint- 
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iff  for  the  aggregate  compensatory  and  punitory  damages, 
with  costs,  from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  John  Barnes,  Max 
Sells,  and  A.  W.  Shelton,  and  the  caiise  was  argued  orally  by 
Mr.  Barnes  and  Mr.  Shelton. 

Por  the  respondent  the  cause  was  submitted  on  the  brief  of 
D.  G.  Classon. 

Dodge,  J.  The  first  assignment  of  error  argued  by  the 
appellant  is  upon  the  refusal  to  direct  a  verdict  in  favor  of 
the  defendant  and  to  set  aside  the  negative  answers  to  the 
questions  in  the  special  verdict  inquiring  whether  the  defend- 
ant had  made  a  full  and  fair  statement  of  all  the  facts  and 
circumstances  to  the  district  attorney  of  Florence  county, 
whether  he  was  advised  by  the  district  attorney  before  swear- 
ing to  the  complaint  that  the  plaintiff  was  guilty  of  obtaining 
money  under  false  pretenses,  and  whether  he  acted  upon  the 
advice  of  the  district  attorney  in  good  faith.  The  motion  to 
direct  a  verdict  was  predicated  upon  the  contention  that  the 
evidence  of  such  advice  was  undisputed.  Upon  an  examina- 
tion of  the  record,  we  find  that  the  defendant  testified  cate- 
gorically to  submitting  the  matter  fully  and  fairly  to  the  dis- 
trict attorney ;  that  the  district  attorney  advised  him  that  the 
prosecution  ought  to  proceed,  and  prepared  a  complaint 
which  he  requested  the  defendant  to  swear  to  before  the  jus- 
tice of  the  peace ;  and  that  he  (the  defendant)  did  act  upon 
such  advice.  Indeed,  his  testimony  is  to  the  effect  that,  after 
laying  the  facts  before  the  district  attorney,  the  latter  took 
up  the  prosecution  as  a  public  and  official  matter;  defendant 
doing  nothing  further  except  to  swear  to  the  complaint  and 
testify  as  a  witness.  All  of  thase  facts  are  also  sworn  to  with 
directness  by  the  district  attorney's  assistant,  who  himself 
prepared  a  draft  of  complaint  and  warrant  based  upon  de- 
fendant's statement,  which  was  adopted  by  the  district  at- 
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tomey.  The  testimony  of  the  justice  of  the  peace  was  that 
the  district  attorney  directed  the  prosecution,  and  he  pro- 
duced in  evidence  the  complaint,  in  the  district  attorney's 
handwriting.  Against  this  array  of  evidence,  much  of  it 
from  wholly  disinterested  witnesses  and  confirmed  by  official 
documents,  there  was  no  particle  of  negative  evidence,  ex- 
cept the  testimony  of  the  plaintiff  and  his  attorney  that  upon 
the  preliminary  examination  in  the  criminal  case  the  ques- 
tion was  put  to  defendant :  "Did  you  get  any  legal  advice  be- 
fore you  swore  out  the  complaint  against  8mall?'^  to  which 
he  answered  in  the  negative,  and  in  answer  to  the  question 
"Why?"  answered  that  legal  advice  was  expensive^  espe- 
cially to  him.  This  so-called  contradictory  evidence,  which  ^ 
is  claimed  by  the  respondent  to  make  a  jury  issue,  obviously 
goes  only  in  negation  of  any  submission  whatever  of  the  case 
to  the  district  attorney  and  advice  from  him.  If  such  inter- 
view took  place,  there  is  no  scintilla  of  evidence  to  contradict 
the  testimony  of  defendant  and  the  other  witnesses  that  his 
statement  was  full,  fair,  and  complete  of  aU  the  facts  and 
circumstances  in  his  knowledge,  and  that  he  acted  upon  such 
advice  in  good  faith.  The  question,  therefore,  is  whether,  to 
any  reasonable  mind,  that  secondary  evidence  of  the  sub- 
stance of  a  statement  made  by  the  defendant  can  be  deemed 
any  credible  evidence  that  no  interview  between  himself  and 
the  district  attorney  took  place.  The  reasons  for  characteriz- 
ing proof  of  verbal  admissions  as  extremely  weak  evidence 
of  the  fact  admitted  are,  of  course,  the  numerous  possibilities 
of  a  misunderstanding  of  the  words  used,  a  misquotation  of 
them  to  express  the  idea  which  the  witness  acquired,  and  the 
uncertainty  of  memory.  It  is  quite  obvious  from  the  manner 
of  answering  the  second  question  by  the  defendant  on  the 
preliminary  examination  that  he  understood  the  preceding 
one  to  inquire  as  to  whether  he  had  taken  advice  of  private 
counsel,  such  as  would  be  expensive  to  him,  and  that  is  an 
entirely  reasonable  construction  and  imderstanding  to  the  lay 
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mind.  The  distinction  between  going  to  one's  own  attorney 
to  be  advised  as  to  legal  rights  and  duty  ai^  conduct,  and 
going  to  a  public  official,  such  as  the  district  attorney,  to  sub- 
mit to  him  the  facts  which  one  believes  warrant  him,  as  a 
public  officer,  in  instituting  criminal  proceedings,  is  one 
likely  to  be  drawn  by  a  layman.  It  is  likely  not  to  occur  to 
him  that  he  is  seeking  advice,  in  the  colloquial  sense,  in  the 
latter  instance,  but  that  he  is  communicating  to  a  public  offi- 
cer information  to  guide  the  latter  in  the  performance  of  his 
official  duty.  In  the  light  of  the  array  of  indubitable  proof 
that  the  defendant  did  submit  the  facts  to  the  district  attoV- 
ney,  and  that  the  district  attorney  did  act  thereon,  and  did 
advise  and  instruct  the  defendant  to  swear  to  the  complaint, 
it  is  inconceivable  that  defendant  intended  to  state  that  he 
had  never  been  to  the  district  attorney.  We  are  persuaded 
that  to  any  fair-minded  person  it  is  apparent  that  the  answer 
which  he  gave  upon  the  preliminary  examination,  even  if 
correctly  quoted,  was  not  a  declaration  in  conflict  with  the 
fact  testified  to  by  these  several  witnesses,  and  does  not  con- 
stitute even  that  scintilla  of  credible  evidence  that  no  such 
interview  took  place  bb  could  warrant  the  jury  in  reaching  a 
negative  conclusion,  even  though  they  believed  plaintiff's  tes- 
timony that  the  questions  were  so  put  and  answered.  We 
are  therefore  convinced  that  the  court  should,  upon  the  mo- 
tion to  direct  a  verdict,  have  held  that  the  fact  of  the  sub- 
mission of  the  case  to  the  district  attorney,  and  his  advice 
that  it  constituted  ground  for  commencing  the  prosecution, 
was  established  without  dispute,  and  that,  after  a  verdict  had 
been  received  negativing  these  facts,  he  should,  upon  motion, 
have  set  aside  such  n^ative  answers. 

Of  course,  that  the  action  for  malicious  prosecution  can- 
not be  maintained  against  one  who,  before  moving  it,  fully 
and  fairly  submitted  all  the  facts  and  circumstances  within 
his  knowledge  to  an  attorney  at  law,  and  was  by  him  advised 
in  good  faith  that  they  constituted  guilt  and  warranted  him 
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in  instituting  prosecution,  if  he  in  good  faith  acts  on  such 
advice,  is  perfectly  well  settled  and,  indeed,  is  not  questioned 
by  the  respondent.    Mes^man  v.  Ihlenfeldt,  89  Wis.  585,  591, 
62  K  W.  522;  Strehhw  v.  PettU,  96  Wis.  22,  71  N.  W.  102. 
Another  assignment  of  error  is  predicated  on  the  fact,  ap- 
parent on  examination  of  the  verdict,  that  the  court  did  not 
submit  any  question  as  to  whether  defendant  was  in  fact 
actuated  by  malice  in  moving  the  prosecution  against  plaint- 
iff, and  the  jury  has  not  found  that  he  was.    It  is  elementary 
law  that  the  action  for  malicious  prosecution  can  be  main- 
tained only  when  the  defendant  was  actuated  by  malice  and 
acted  without  probable  cause  to  believe  the  accused  guilty. 
Spain  V.  Howe,  25  Wis.  625 ;  Collins  v.  Shannon,  67  Wis. 
441,  446,  30  N.  W.  730;  Messman  v.  Ihlenfeldt,  supra; 
Strehhw  v.  Pettit,  96  Wis.  22,  28,  71  N.  W.  102;  Eggett  v. 
Allen,  106  Wis.  633,  637,  82  N.  W.  556;  Lauterbach  v. 
Netzo,  111  Wis.  326,  332,  87  N.  W.  230.    PubUc  policy  re- 
quires freedom  and  safety  for  the  mover  of  criminal  prosecu- 
tions, to  the  end  that  the  guilty  may  be  brought  to  trial  and 
punishment;  hence  liability  for  damages  caused  thereby  to 
the  innocent  has  been  hedged  about  by  limitations  more 
stringent  than  in  the  case  of  almost  any  other  act  causing 
damage  to  another.     In  recognition  of  the  duty  of  an  indi- 
vidual to  aid  in  the  vindication  of  the  criminal  law,  one  is 
protected  from  liability  if  he  actls  honestly  and  in  good  faith 
for  that  purpose  (that  is  without  malice),  although  the  facts 
known  to  him  might  not  have  been  such  as  to  satisfy  another 
of  the  guilt  of  the  accused.    On  the  other  hand,  in  recognition 
of  the  public  interest  that  a  prosecution  should  be  moved 
whenever  the  facts  are  such  as  to  induce  belief  of  guilt  in 
the  average  mind — one  of  ordinary  intelligence  and  pru- 
dence— it  is  ruled  that  no  one  shall  be  liable  for  instituting 
prosecution  under  such  circumstances,  however  much  he  may 
be  actuated  by  malice.    Henc^,  in  establishing  this  cause  of 
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action,  it  must  be  proved  that  the  facts  would  not  have 
aroused  belief  of  guilt  in  the  average  mind,  and,  as  an  inde- 
pendent fact,  that  the  prosecution  was  malicious.  Neither 
fact  is  alone  sufficient,  and  neither  raises  any  legal  presump- 
tion of  the  latter,  though  the  absence  of  any  probable  cause 
for  belief  may  be  so  absolute  that  a  jury  may  draw  the  infer- 
ence that  the  defendant  did  not  have  such  belief  and  there- 
fore was  actuated  by  malice.  Such  inference  is,  however, 
an  inference  of  fact,  which  may  or  may  not  be  drawn,  and 
not  an  implication  raised  by  the  law,  as  in  case  of  slander 
and  libel.  In  the  case  at  bar  the  jury  have  merely  passed 
on  the  mental  condition  which  ought  to  have  existed  in  the 
mind  of  the  ideal  "man  of  ordinary  intelligence  and  pru- 
dence." They  have  not  passed  on  the  mental  state  or  the 
motives  of  defendant.  Hence  one  of  the  elements  essential 
to  recovery  is  not  found  to  exist,  and  the  judgment  against 
him  is  not  supported  by  the  verdict  For  this  reason,  it  must 
be  reversed. 

Error  is  assigned  on  refusal  of  instruction  to  the  general 
effect  that  the  jury  might  consider  the  exasperation  caused 
by  the  loss  of  the  money  as  one  of  the  circumstances  in  de- 
ciding the  question  as  to  the  effect  of  the  facts  upon  the  mind 
of  an  ordinarily  prudent  man.  The  instruction  requested 
was  the  same  approved  by  this  court  in  Spear  v,  Hiles,  67 
Wis.  361,  30  N.  W.  511,  and,  on  the  authority  of  that  case, 
should  have  been  given.  Whether  its  refusal  of  itself  would 
necessitate  reversal,  we  need  not  decide^  as  that  result  is  in- 
evitable on  other  grounds. 

Plaintiff  was  permitted,  over  objection  and  exception,  to 
introduce  a  letter  from  the  employment  agent,  Richards,  as 
an  admission  that  he,  as  such  agent,  hired  six  teams  from 
Devereux  &  Small.  The  letter  was  written  some  two  or  three 
weeks  after  Bichards  had  fully  executed  and  completed  his 
agency  to  hire  teams  for  defendant.    The  admission  of  such 
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evidence  was  clearly  erroneoufi.  Stone  v.  N.  W.  Sleigh  Co. 
70  Wis.  685,  36  N.  W.  248;  Heddles  v.  0.  <&  N.  W.  R.  Co. 
74  Wis.  239,'  252,  42  K  W.  237. 

Error  is  assigned  upon  rejection  of  evidence  from  the 
mouth  of  the  district  attorney's  assistant  of  statements  made 
to  him  by  the  district  attorney  that  he  deemed  the  prosecution 
proper.  We  are  at  a  loss  to  understand  the  theory  on  which 
such  offer  was  made.  Certainly  an  expression  of  opinion  to 
any  one  other  than  defendant^  except  perhaps  as  a  messenger, 
could  be  of  no  materiality.  The  district  attome/s  state  of 
mind  was  not  significant  under  any  of  the  questions  in  the 
special  verdict^  but  merely  whether  he  gave  such  advice  to 
defendant  as  to  justify  the  latter  in  believing  plaintiff  guilty. 
That  the  attorney  expressed  a  certain  opinion  to  some  one  else 
was  not  competent  evidence  that  he  also  expressed  it  to  de- 
fendant 

None  other  of  the  assignments  of  error  seem  to  demand  dis- 
cussion in  this  opinion.  They  relate  to  details  of  the  trial  not 
likely  to  be  presented  upon  another.  For  the  errors  already 
designated,  the  judgment  must  be  reversed.  We  cannot 
order  the  verdict  to  be  corrected  by  substituting  affirmative  in 
place  of  negative  answers  to  the  questions  relating  to  advice 
of  counsel,  and  that  judgment  for  defendant  be  entered  upon 
the  corrected  verdict,  for  no  motion  was  made  to  the  trial 
court  requesting  such  action. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 
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DoBWiw,  Appellant,  vs.  Laughlin,  Respondent. 

April  n^May  8, 1903, 

Dissolution  of  partnership:  Assumption  of  indebtedness:  Extent  of 

liability. 

A  contract  of  dissolution  of  a  copartnership  proTiding  that  the 
partner  continuing  the  business  "was  to  assume  and  pay  all  In- 
debtedness owing  by  said  firm  for  goods,  wares,  and  merchan- 
dise purchased  by  said  firm,  to  be  sold  by  said  firm  from  their 
store  in  M.  In  the  usual  course  of  trade/'  Imposed  no  liability 
upon  such  partner  to  pay  a  Judgment  thereafter  obtained 
against  the  members  of  the  firm  for  damages  for  breach  of  war- 
ranty of  title  to  logs  previously  sold  by  the  firm  as  a  transac- 
tion separate  and  distinct  from  its  general  business,  for  which 
breach  no  claim  had  beeh  made  at  the  time  of  the  dissolution. 

Appeal  from  a  judgment  of  the  circuit  court  for  Vilas 
county:  W.  C.  Silvbkthorn,  Circuit  Judge.    Affirmed. 

Plaintiff  and  defendant  were  copartners  doing  a  mercan- 
tile business  at  Minocqua,  the  copartnership  banning  in 
September,  1891,  and  continuing  until  November  9,  1894,  at 
which  time  it  was  dissolved  by  mutual  consent,  Mr.  Laughlin 
continuing  the  business.  The  court  found,  upon  the  evidence 
produced,  that  T.  I.  Laughlin  was  to  collect  in  the  outstand- 
ing indebtedness  due  said  firm,  and  assume  and  pay  all  in- 
debtedness owing  by  said  firm  for  goods,  wares,  and  mer- 
chandise bought  for  their  business  at  their  store  in  Minocqua; 
that  prior  to  such  dissolution  the  firm  had  sold  certain  logs, 
purchased  from  one  George  Weldon,  to  the  Lake  Shore  Lum- 
ber Company,  warranting  title  thereto;  that  after  such  dis- 
solution the  United  States  made  a  claim  for  a  portion  of  such 
timber,  and  recovered  judgment  against  the  Lake  Shore  Lum- 
ber Company  for  the  value  of  a  part  of  this  timber  which  had 
been  cut  on  government  lands,  amounting  to  $949.05;  that 
the  defense  in  said  action  was  tendered  to  the  members  of 
said  firm,  which  they  refused  to  assimie.    Thereafter  the  Lake 
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Shore  Lumber  Company  recovered  a  judgment  for  the  amount 
awarded  in  favor  of  the  United  States  and  against  the  mem- 
bers of  said  firm,  amounting  to  $1,561.31.  Dorwin  paid  $800 
on  this  judgment,  and  procured  an  individual  release  from 
the  same.  He  brings  this  action  to  recover  the  $800,  assert- 
ing that  by  the  contract  of  dissolution  Laughlin  became  obli- 
gated therefor,  as  well  as  all  other  claims  of  the  firm.  The 
court  determined  that  under  the  agreement  of  dissolution 
Laughlin  did  not  assume  this  claim,  but  that  each  partner 
was  liable  for  one  half  of  the  amoimt  due  the  Lake  Shore 
Lumber  Company  on  account  of  the  failure  of  title  to  the  logs 
sold  them  and  the  expenses  incurred  in  defense  of  the  action, 
and  awarded  judgment  for  the  balance  in  favor  of  the  de- 
fendant upon  his  counterclaim,  amounting  to  $234.20. 

A.  W.  Shelton,  for  the  appellant. 

John  Barnes,  for  the  respondent 

SiBBECKEB,  J.  Two  qucstions  are  presented  by  the  record 
on  this  appeal:  (1)  Did  the  trial  court  correctly  find  the 
provisions  of  the  contract  of  dissolution  of  copartnership  ?  and 
(2)  Was  the  defendant  lawfully  bound,  under  the  provisions 
of  the  contract  so  foimd,  to  pay  the  claim  of  the  Lake  Shore 
Lumber  Company  ? 

An  examination  of  the  evidence  discloses  a  sharp  conflict 
between  the  parties  as  to  the  provisions  of  the  contract  for  dis- 
solution of  the  copartnership.  Several  instruments,  conflict- 
ing in  their  provisions,  were  produced  in  evidence  before  the 
court  bearing  upon  the  subject,  appellant  insisting  that  one  of 
such  instruments  embodied  the  terms  of  the  oontract,  while 
respondent  claimed  that  another  instrument  so  produced  ex- 
pressed the  terms  of  their  partnership  dissolution.  This  pre- 
sented an  issue  of  fact  to  be  determined  by  the  trial  court 
upon  the  evidence.  The  court  found,  among  other  things, 
specifically,  that  the  defendant  Laughlin  "was  to  assimie  and 
pay  all  indebtedness  owing  by  said  firm  for  goods,  wares,  and 
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merchandise  purchased  by  said  firm,  to  be  sold  by  said  firm 
from  their  store  in  Minooqua  in  the  usual  course  of  trade ;" 
and  found  further  that  ''LaughUn  did  not  assume  or  agree  to 
pay  any  obligation  of  the  firm  of  Laughlin  &  Dorwin  for  or  on 
account  of  any  logging  or  log  transaction  in  which  said  firm 
was  engaged."  These  conclusions  of  the  court  are  so  well  es- 
tablished by  the  testimony  as  to  preclude  the  inquiry  whether 
such  findings  are  against  the  clear  preponderance  of  the  evi- 
dence. 

We  cannot  seriously  question  what  the  meaning  and  scope 
of  this  contract  is  when  applied  to  the  situation  of  the  parties. 
They  were  engaged  in  a  general  merchandise  business.  The 
transaction  with  the  Lake  Shore  Lumber  Company  was  differ- 
ent in  character  and  stood  as  a  separate  and  distinct  under- 
taking from  its  general  business.  The  claim  of  the  Ldce 
Shore  Lumber  Company  was  for  damages  on  a  warranty  of 
title  to  logs  sold  them  by  the  firm.  It  had  made  no  claim  at 
the  time  of  dissolution  of  the  firm,  so  that  neither  partner 
could  have  had  such  a  claim  in  contemplation  when  the  agree- 
ment of  dissolution  was  made.  We  must  hold  that  the  facts 
and  circumstances  upon  which  the  parties  acted,  and  the  very 
language  of  the  agreement  upon  which  appellant  seeks  to 
charge  the  respondent,  negative  the  claim  that  respondent 
assumed  to  pay  the  judgment  thereafter  obtained  against  the 
firm,  which  arose  out  of  the  liability  to  the  Lake  Shore  Lum- 
ber Company  upon  this  specified  sale  of  logs. 

It  is  further  claimed  that  the  court  erred  in  allowing  re- 
spondent to  recover  on  his  counterclaim  against  the  appellant 
an  item  of  house  rent  The  evidence  bearing  on  this  item  sup- 
ports the  Courtis  conclusion.  No  other  questions  are  presented 
by  the  record. 

By  the  Court, — Judgment  affirmed. 
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"KjELLYf  Appellant^  vs.  Rummbbfield^  Respondent. 

April  ll^May  8, 190S. 

Raising  crop  on  shares:  Title:  Division:  Replevin, 

By  agreement  plaintiff  furnished  his  land  and  the  seed,  and  de- 
fendant was  to  plant  potatoes  and  care  for  and  harvest  them 
and  was  to  have  one  half  the  crop,  provided  he  stayed  there; 
and  If  defendant  did  not  stay,  and  no  one  else  would  buy, 
plaintiff  was  to  buy  his  share  of  the  potatoes.  After  planting, 
defendant  moved  away.  The  potatoes  became  damaged  for 
want  of  care,  and  finally  plaintiff  got  another  man  to  care  for 
them,  and  agreed  to  give  him  a  share  of  the  crop  for  doing 
BO.  Defendant  harvested  the  crop  and,  against  plaintiff's  ob- 
jection, divided  it,  appropriating  one  half  for  himself.  Held^ 
that  defendant  was  not  a  tenant  in  common  of  the  crop  with 
plaintiff,  but  was  a  mere  cropper,  and  plaintiff  was  entitled  to 
recover  in  replevin  the  part  of  the  crop  so  appropriated. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 
county :  W.  C.  Silveethorn,  Circuit  Judge.    Reversed, 

This  is  an  action  of  replevin,  commenced  in  the  mimicipal 
court,  to  recover  one  half  of  a  crop  of  potatoes  raised  by  the 
defendant  on  the  land  of  the  plaintiff.  Issue  being  joined 
and  trial  had,  the  plaintiff  recovered  judgment  in  that  court, 
and  the  defendant  appealed  therefrom  to  the  circuit  court 

A  jury  being  waived  and  trial  had  in  that  court,  the  court 
found  as  matters  of  fact,  in  effect,  that  in  the  spring  of  1901, 
the  plaintiff,  being  the  owner  of  the  forty  acres  of  land  de- 
scribed, made  an  agreement  with  the  defendant  by  the  terms 
of  which  the  plaintiff  was  to  furnish  seed  and  the  defendant 
was  to  do  all  the  necessary  labor  to  plant,  cultivate,  and  har- 
vest a  designated  portion  of  said  farm  with  potatoes,  the  crop 
so  grown  to  be  divided  equally  between  the  plaintiff  and  the 
defendant  in  the  field  when  the  same  should  be  harvested; 
that  the  defendant  went  on  under  the  agreement  and  planted 
the  crop,  and  in  due  season  harvested  the  same,  and,  after 
notifying  the  plaintiff  of  his  intention  to  do  so,  divided  the 
crop  in  the  field  as  it  was  being  harvested,  leaving  in  pile  in 
the  field  one  half  of  the  crop  for  the  plaintiff,  and  took  from 
the  field  the  other  half  of  the  crop  for  himself;  that  the  plaint- 
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iff  was  present  a  portion  of  the  time  while  the  crop  was  being 
harvested,  and  made  no  objection  to  the  manner  in  which  the 
crop  was  being  divided,  though  he  objected  to  any  division 
being  made  of  the  crop  by  the  defendant;  that  the  plaintiff 
took  and  appropriated  for  himself  the  one-half  of  the  crop  left 
for  him  in  the  field  by  the  defendant ;  that,  after  the  defend- 
ant had  removed  his  share  of  the  crop  from  the  field  as  afore- 
said, the  plaintiff  commenced  this  action  in  the  municipal 
court,  and  seized  under  the  warrant  of  replevin  issued  herein 
fifty  bushels  of  the  potatoes  which  the  defendant  had  taken 
from  the  field  after  such  division ;  that  the  value  of  the  pota- 
toes so  taken  in  replevin  was  $30,  and  the  same  were  turned 
over  by  the  officer  to  the  plaintiff  on  the  order  of  the  munici- 
pal court,  and  the  same  have  been  appropriated  to  the  use  of 
the  plaintiff. 

And  as  conclusions  of  law  the  court  found,  in  effect,  that 
the  plaintiff  cannot  maintain  this  action  of  replevin  against 
the  defendant,  and  that  the  same  should  be  dismissed ;  that  the 
defendant  is  the  owner  and  entitled  to  the  possession  of  the 
property  seized  in  replevin,  and  entitled  to  judgment  for  the 
return  of  such  property,  or,  In  case  teturn  cannot  be  had,  then 
judgment  for  $30,  the  value  thereof,  with  interest  from  the 
date  of  the  seizure,  as  damages,  besides  the  costs  of  suit;  and 
ordered  judgment  to  be  entered  accordingly.  From  the  judg- 
ment so  entered  the  plaintiff  appeals. 

A.  W.  Shelton,  for  the  appellant 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Sam.  S.  Miller. 

Cassoday,  C.  J.  It  is  sometimes  difficult  to  determine 
whether  a  person  who  works  the  land  of  another  on  shares  is 
a  tenant  in  common  of  the  crop  with  the  owner  of  the  land 
or  a  mere  cropper.  Much  depends  upon  the  wording  of  the 
contract  between  the  parties.  Lanyon  v.  Woodward,  65  Wis. 
G52,  13  N.  W.  863;  Carrier  v.  Atwood,  63  Wis.  301,  24  K 
W.  82;  Wood  v.  Noacle,  84  Wis.  398,  54  N.  W.  785;  Bow- 
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lands  V.  Yoechiing,  115  Wis.  362,  91  N.  W.  990;  Warner  v. 
Abbey,  112  Mass.  355.  In  the  case  at  bar  there  is  practically 
no  dispute  aa  to  the.  facts.  The  plaintiff  furnished  the  land 
and  the  seed.  The  defendant  was  to  plow  the  ground,  plant 
and  care  for  and  harvest  the  potatoes,  and  have  one  half  of 
what  should  be  raised.  After  plowing  the  ground  and  plant- 
ing the  potatoes,  the  defendant  moved  away.  Finally,  his 
son-in-law  came  and  went  over  the  potatoes  with  a  cultivator 
one  way  and  partly  over  them  the  other  way.  But  the  pota- 
toes became  badly  damaged  for  want  of  care,  and  finally  the 
plaintiff  got  another  man  to  care  for  the  potatoes,  and  agreed 
to  give  him  a  share  of  the  crop  for  doing  so.  The  defendant 
testified  to  the  effect  that  the  plaintiff  was  to  furnish  the  land 
and  the  seed,  and  that  he  was  to  cultivate  the  ground  and  have 
half  of  the  crop,  provided  he  stayed  there;  and  if  he  did  not 
stay,  and  no  one  else  would  buy,  then  the  plaintiff  would 
buy  his  share  of  the  potatoes.  The  trial  court  manifestly  held 
that  the  parties  were  tenants  in  common  of  the  crop.  If  such 
was  the  relation  of  the  parties,  then  the  decision  may  be  justi- 
fied. Sec.  4257,  Stats.  1898 ;  Foley  v.  Southwestern  L.  Co, 
94  Wis.  329,  68  N.  W.  994;  Sullivan  v.  Sherry,  111  Wis. 
476,  87  N.  W.  471;  Orcutt  v.  Moore,  134  Mass.  48.  If,  on 
the  other  hand,  the  defendant  was  a  mere  cropper,  then  the 
decision  was  wrong.    The  general  rule  is  that : 

"The  legal  possession  to  the  land,  as  well  as  the  title  to  the 
entire  crop,  is  in  the  owner  of  the  soil.  The  possession  of  the 
cropper  being  merely  that  of  a  servant,  and  incident  to  his 
right  and  duty  of  entering  the  close  for  the  purpose  of  plant- 
ing, cultivating,  and  gathering  the  crop,  it  is  not  the  legal 
possession  of  premises  which  usually  gives  the  possessor  9ie 
title  to  the  produce.  He  has  no  property  in  his  share  of  the 
crop  until  the  division,  which  is  made  by  the  owner  of  the 
land."    8  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  324,  325. 

It  is  there  said  that: 

"The  term  'cropper^  is  applied  to  a  person  hired  by  the 
landovmer  to  cultivate  the  land,  receiving  for  his  compensa- 
tion a  portion  of  the  crop  raised."    Id. 


^]  JANUAKY  TERM,  1903.  623 

Kelly  ▼•  Rummerfield,  117  Wia  62a 

So  it  was  said  in  an  early  case  in  Pennsylvania  that : 

^^If  one  hires  a  man  to  work  his  farm^  and  gives  him  a 
share  of  the  produce,  he  is  a  cropper.  He  has  no  interest  in 
the  land,  but  receives  his  share  as  the  price  of  his  labor.  The 
possession  is  still  in  the  owner  of  the  land,  who  alone  can 
maintain  trespass."    Fry  v.  Jones,  2  Rawle,  12. 

In  a  later  case  in  the  same  state  it  was  held  that  an  ^^agreor 
ment  to  farm  land  on  shares  is  a  contract  of  service,  and  not 
of  lease,  and  a  person  doing  the  farming  is  a  mere  cropper, 
and  not  a  tenant,  and  has  no  interest  in  the  land."  Adams  v, 
McKessm's  Ex'x,  63  Pa.  St  81,  91  Am.  Dec.  183.  To  the 
same  effect.  Steel  v.  Frick,  56  Pa.  St  172.  Thus  it  was  held 
in  North  Carolina  that: 

"Where  a  person  agrees  to  work  on  the  land  of  another  for 
3.  share  of  the  crop,  the  cropper  cannot  convey  a  legal  title  to 
his  share  of  the  crop  to  a  third  person  before  an  actual  divis- 
ion and  appropriation."  McNeeley  v.  Hart,  10  Ired.  Law,  63. 

To  the  same  effe<Jt,  Brazier  v.  Ansley,  il  Ired,  Law,  12 ; 
Harrison  v.  Richs,  71  N.  C.  11.    In  this  last  case  it  is  said: 

"A  cropper  has  no  estate  in  the  land.  That  remains  in  the 
landlord.  Consequently,  although  he  has,  in  some  sense,  the 
possession  of  the  crop,  it  is  only  the  possession  of  a  servant, 
and  is  in  law  that  of  the  landlord.  The  landlord  must  divide 
off  to  the  cropper  his  share.  In  short,  he  is  a  laborer  receiv- 
ing pay  in  a  share  of  the  crop." 

That  is  referred  to  approvingly  in  Strain  v,  Oardner,  61 
Wis.  184,  21  N.  W.  35.  Perhaps  it  would  have  been  more 
proper  to  have  used  the  word  "landowner"  instead  of  "land- 
lord." We  must  hold  that  defendant  was  a  mere  cropper,  and 
that  plaintiff  remained  all  the  time  the  legal  owner  of  the 
whole  crop,  and  hence  was  entitled  to  recover  in  replevin. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  enter 
judgment  in  favor  of  the  plaintiff  in  accordance  with  this 
opinion. 
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JSToBTHEBN  Supply  Company,  Respondent,  vs.  Wangabd, 

Appellant 

April  is—May  8,  190S. 

Sales:  Breach  of  implied  warranty:  Waiver:  Receiving  goods:  Rea- 
sojia^ble  time  for  inspection:  Notice  of  rejection, 

1.  The  purchaser  of  goods  under  an  executory  contract  does  not 

waive  a  breach  of  an  implied  warranty  of  quality  by  merely 
receiving  the  goods  Into  his  possession,  but  may  take  a  rea- 
sonable time  thereafter  to  discover  departures  from  the  agreed 
quality,  even  as  to  matters  evidenced  by  external  appearances, 
and  to  notify  the  vendor  that  such  goods  are  not  accepted  as 
satisfying  the  contract. 

2.  If  a  person  sells  another  property  to  be  delivered,  accompany- 

ing the  sale  with  a  warranty,  and  when  delivery  takes  place 
there  are  defects  therein  discoverable  by  a  person  of  ordinary 
intelligence  in  the  circumstances  of  the  purchaser  by  the  ex- 
ercise of  ordinary  care,  and  such  other  nevertheless  accepts 
the  property,  neither  objecting  thereto  then  or  within  a  rea- 
sonable time  thereafter,  nor  notifying  such  person  that  the 
property  will  not  be  considered  as  in  satisfaction  of  the  con- 
tract, he  thereby  waives  the  defects  so  discoverable,  precluding 
his  thereafter  rescinding  the  contract  of  sale,  counterclaiming 
for  damages  when  sued  for  the  purchase  price,  or  suing  for 
damages  for  breach  of  warranty  after  paying  for  the  property. 

3.  Ordinary  care,  as  the  term  is  used  in  the  above  rule,  does  not 

require  inspection  of  the  property  in  the  sense  of  looking  spe- 
cially for  defects  therein.     It  requires  only  that  the  buyer 
shall  see  and  take  note  of  Imperfections  observable  by  ordinary 
application  of  the  senses  to  external  appearances. 
[Syllabus  by  Mabshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county:  W.  C.  Silveethorn,  Circuit  Judge.    Reversed. 

Action  to  recover  a  balance  of  $144.26  claimed  to  be  due 
for  a  quantity  of  potatoes  sold  by  plaintiff  to  defendant,  de- 
livered on  board  cars  at  Tomahawk,  Wisconsin,  where  the 
latter  was  engaged  in  the  grocery  business.  Defendant  ooun- 
terclaimed  that  the  potatoes  were  for  use  in  his  business  as  a 
retail  grocer ;  that  one  car  load  thereof  was  guarantied  to  be 
good  sound  white  stock  suitable  for  such  business;  that  the 
same  proved  upon  examination,  a  few  days  after  being  re- 
ceived, not  to  be  as  warranted,  but  to  be  wholly  unfit  for  the 
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purposes  for  wJiich  they  were  purchased;  that  by  reason 
thereof  he  was  damaged  in  the  sum  of  $150,  the  difference  be- 
tween the  actual  value  of  the  potatoes  and  what  they  would 
have  been  worth  had  they  been  as  guarantied,  $30  for  loss  by 
the  defective  potatoes  being  stored  contiguous  to  good  stock 
Ixjfore  discovery  of  the  facts,  cost  of  assorting  the  potat<ies 
purchased  so  as  to  eliminate  the  defective  ones,  and  the  value 
of  the  labor  required  to  dispose  of  the  defective  stock. 

On  the  trial  defendant's  counsel  rested  his  right  to  recover 
upon  breach  of  implied  warranty,  requesting  instructions  on 
that  theory,  which  were  substantially  given.  Plaintiff^s 
theory  of  the  case  was  that  the  potatoes  were  sold  under  an 
executory  contract,  the  title  not  to  pass  to  defendant  till  he 
received  the  merchandise,  hence  that  there  was  no  implied 
warranty  against  defects  discoverable  by  an  ordinarily  careful 
inspection;  and  that  if  there  was  a  breach  of  express  war- 
ranty, it  was  because  of  defects  which  were  obvious  and  such 
breach  was  waived  by  acceptance  of  the  potatoes  without 
notice  to  plaintiff  that  the  conditions  of  the  warranty  would 
be  insisted  upon.  The  court  instructed  the  jury  in  harmony 
with  that  view.  The  jury  rendered  a  verdict  for  plaintiff, 
assessing  its  damages  at  $100,  and  judgment  was  rendered  ac- 
cordingly. 

For  the  appellant  there  were  briefs  by  (?.  M.  Sheldon,  at- 
torney, and  Flett  &  Porter,  of  counsel,  and  oral  argument  by 
Mr,  Sheldon. 

For  the  respondent  there  was  a  brief  by  A.  H.  Woodworth, 
attorney,  and  Curtis  &  Reid,  of  counsel,  and  oral  argument 
by  A.  H.  Reid. 

Marshall,  J.  Taking  a  general  view  of  the  instructions 
given  in  this  case,  which  we  are  permitted  to  do  within  the 
scope  of  the  exceptions  thereto  and  the  assignments  of  error, 
it  appears  that  sufficient  care  was  not  used  to  carefully  re- 
strain the  attention  of  the  jury  to  the  aspect  of  the  evidence 
Vol*  117-40 
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tending  to  establish  breach  of  implied  warranty  only.  The 
rules  governing  such  a  warranty  are  radically  different  from 
those  applicable  to  an  express  warranty.  Where  there  is  the 
latter  in  respect  to  any  particular  matter,  it  excludes  the  right 
that  might  otherwise  exist  to  recover  upon  the  former.  Ben- 
jamin, Sales,  §  672. 

It  is  claimed  by  counsel  for  appellant  that  a  recovery  was 
sought  on  the  ooimterclaim  only  upon  implied  warranty,  and 
that  the  trial  court  intended  to  present  only  that  aspect  of  the 
case  to  the  jury.  That  is  probably  correct.  We  will  treat  the 
case  upon  that  theory  in  disposing  of  the  appeal. 

The  judgment  must  be  reversed  for  error  in  the  following 
instruction : 

*'At  the  time  when  the  potatoes  in  question  reached  Toma- 
hawk, ready  for  delivery  to  the  defendant,  it  was  the  defend- 
ant's duty  to  make  an  inspection  and  examination  of  them  be- 
fore removing  them  or  accepting  them,  and  he  is  chargeable 
with  knowledge  of  all  facts  in  relation  to  the  condition  of  the 
potatoes  at  that  time,  that  would  have  been  discovered  by  such 
an  examination  by  a  person  of  ordinary  intelligence,  exercis- 
ing ordinary  care." 

That  language,  explained  by  a  further  instruction  suggest- 
ing to  the  jury  that  it  was  permissible  to  hold  that  appellant 
was  bound  to  examine  the  potatoes  to  the  extent  of  inspecting 
them  for  hidden  defects  before  even  removing  them  from  the 
car,  in  order  to  preserve  the  right  to  insist  upon  the  implied 
warranty,  gave  an  erroneously  prejudicial  idea  of  the  law. 
Here  is  the  explanatory  instruction : 

"If  you  shall  find  from  all  the  evidence  that  by  such  an  ex- 
amination of  the  potatoes  in  question,  as  a  person  of  ordinary 
intelligence,  exercising  ordinary  care,  would  have  made  and 
would  have  discovered  that  these  potatoes  were  defective,  were 
to  some  extent  hollow  and  had  black  stripes  in  them  or  were 
otherwise  defective,  then  by  accepting  them  and  removing 
such  potatoes,  the  defendant  waived  all  right  to  object  to  the 
potatoes  on  the  ground  of  such  discoverable  defects." 
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Counsel  for  appellant  makes  a  wrong  use  of  Morehouse  v. 
Comstockj  42  Wis.  626,  in  referring  thereto  as  applicable 
to  an  implied  warranty.  It  is  there  plainly  indicated  that 
the  doctrine  as  to  waiver  of  defects  by  accepting  goods  de- 
livered pursuant  to  an  executory  contract  without  protest  and 
notification  to  the  vendor  that  the  goods  will  not  be  deemed 
accepted  in  satisfaction  of  the  contract,  does  not  apply  to  ex- 
ecuted contracts.  That  was  more  fully  explained  in  Olson  v. 
Mayer,  66  Wis.  651, 14  N.  W.  640,  where  Morehouse  v.  Com- 
stock  was  referred  to  and  commenUul  upon. 

It  is  conceded  that  the  contract  in  question  here  was  execu- 
tory in  character.  The  title  to  the  potatoes  did  not  pass  from 
seller  to  buyer  till  the  transit  thereof  ended  at  Tomahawk  and 
the  property  was  accepted  by  the  purchaser,  actually  or  con- 
structively, in  satisfaction  of  the  contract.  As  to  such  a  con- 
tract the  rule  as  stated  in  Locke  v.  Williamson,  40  Wis.  377, 
and  many  other  cases  in  this  courts  governs.  Olson  v.  Mayer, 
supra;  McClure  v.  Jejferson,  85  Wis.  208,  54  N.  W.  777 ; 
Buffalo  B,  Tf .  Co.  v.  Phillips,  67  Wis.  132,  30  K  W.  295 ; 
Waupaca  E.  L.  &  R.  Co.  v.  Milwaukee  E.  B.  &  L.  Co.  112 
Wis.  469,  88  X.  W.  308 ;  Bosiwick  v.  MuL  L.  Ins.  Co.  116 
Wis.  392,  92  N.  W.  246.  The  language  of  the  rule  as  first 
formulated  by  this  court  was  as  follows: 

"When  the  defects  in  the  goods  are  patent  and  obvious  to 
the  senses,  when  the  purchaser  has  a  full  opportunity  for  ex- 
amination, and  knows  of  such  defects,  he  must,  either  when 
he  receives  the  goods  or  within  what  under  the  circumstances 
is  a  reasonable  time  thereafter,  notify  the  seller  that  the  goods 
are  not  accepted  as  fulfilling  tlie  warranty;  otherwise  the  de- 
fects will  be  deemed  waived." 

That  has  been  changed  somewhat  by  removing  the  feature 
contained  in  the  literal  sense  at  least  of  the  quoted  language, 
that  there  must  not  only  be  acceptance  with  full  means  of 
knowledge  but  with  actual  knowledge  of  the  defects  in  order 
to  waive  the  warranty  in  respect  thereto,  an  idea  which  was 
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probably  not  intended  to  be  embodied  in  the  rule.  Now  it  is 
understood  that  the  maxim  cwveat  emptor  will  apply  as  to 
patent  defects  if  the  purchaser  has  full  means  of  knowledge 
thereof  by  the  exercise  of  ordinary  attention  to  his  business, 
which  requires  him  to  at  least  look  at  what  he  buys  as  it  comes 
into  his  possession,  or  when  it  is  offered  to  him,  or  within  a 
reasonable  time  thereafter,  so  as  to  observe  patent  imperfec- 
tions if  there  are  such.  In  the  original  statement  of  the  rule 
the  idea  of  the  result  of  acceptance  with  knowledge  and  with 
means  of  knowledge  should  have  been  used  in  the  disjunctive 
instead  of  the  conjunctive.  That  is,  a  person  is  chargeable 
with  knowledge  of  all  that  under  the  circumstances  of  the  case 
he  ought  to  know,  and  he  is  also  chargeable  with  such  knowl- 
edge as  he  in  fact  possesses,  whether  such  possession  is  the  re- 
sult of  the  exercise  of  mere  ordinary  care  or  not. 

There  was  a  further  development  of  the  rule,  so  to  speak, 
in  Olson  v,  Mayer,  56  Wis.  551, 14  N.  W.  640,  by  an  explana- 
tion to  the  effect  that  a  mere  objection  to  property  offered  in 
satisfaction  ef  an  executory  contract  for  the  sale  thereof  is  not 
sufficient  to  prevent  a  waiver  of  patent  defects  if  the  property 
is  in  fact  accepted.  There  must  be  more.  There  must  be  at 
least  notice  to  the  seller,  within  what  under  the  circumstances 
is  a  reasonable  time,  that  the  property  is  not  accepted  as  satis- 
fying the  contract  of  purchase.  The  rule  was  there  further 
explained,  and  such  explanation  was  followed  in  Bostwich  r. 
MuL  L.  Ins.  Co.,  supra,  to  the  effect  that  the  mere  taking 
possession  of  property,  even  with  full  opportunity  then  to  ob- 
serve tbat  it  is  not  according  to  the  contract,  does  not  waive 
patent  defects  where  possession  and  time  are  necessary  to  sep- 
arate the  defective  from  the  perfect  portion  and  the  purchaser 
elects  to  accept  the  former  and  reject  the  latter,  and  that 
merely  receiving  the  property  is  not  conclusive  evidence  of  ac- 
ceptance or  waiver  where  possession  is  reasonably  necessary 
in  order  to  bring  to  the  knowledge  of  the  purchaser  patent  de- 
fects.   That  is  within  the  general  language  of  the  rule  that 


8]  JANUARY  TERM,  1903.  629 

Northern  Supply  Ca  ▼.  Wangard,  117  Wi&  624 

the  purchaser  must  at  the  time  he  receives  the  goods  or  within 
a  reasonable  time  thereafter  observe  patent  departures  from 
the  goods  purchased  which  would  ordinarily  be  observed  by 
a  person  in  handling  his  own  property  under  the  circum- 
stances, if  h^  were  paying  reasonable  attention  thereto,  and 
at  the  time  of  such  reception  or  within  a  reasonable  time 
thereafter  notify  the  seller  either  that  the  goods  are  not  ac- 
cepted at  all  or  not  accepted  as  satisfying  the  contract,  or  he 
will  be  held  to  have  waived  the  patent  defects. 

In  no  case  where  this  court  has  discussed  the  rule  here  in- 
volved is  the  idea  advanced  of  inspection  of  property  in  the 
sense  of  looking  specially  for  defects  or  the  irloa  of  discovering 
defects  not  observable  by  viewing  external  indications,  unless 
it  is  in  McClure  v.  Jefferson,  86  Wis.  208,  54  K  W.  777,  in 
language  there  used,  approving  an  instruction  given  by  the 
trial  court  as  substantially  correct  It  is  plain,  however,  by 
the  general  treatment  of  the  subject  in  the  opinion,  that  there 
was  no  purpose  in  mind  to  extend  the  rule  laid  down  in  pre- 
vious cases  which  were  citod.  In  Buffalo  B.  W.  Co.  v.  Phil- 
lips, 67  Wis.  132,  30  N.  W.  296,  the  court  explained  that 
such  rule  does  not  apply  to  defects  that  are  not  obvious  and 
patent  within  the  strict  meaning  of  those  words, — defects  that 
would  attract  the  attention  of  a  person  in  the  exercise  of 
ordinary  care  by  applying  his  senses  to  the  external  appear- 
ances. It  was  said  that  defects  in  wire,  apparent  only  by 
using  it,  and  defects  in  the  winding  of  rolls  of  wire  apparent 
only  on  unwinding  the  rolls,  were  not  such  defects.  One  of 
the  most  recent  cases  decided  by  this  court  where  the  rule  is 
stated  is  Waupaca  E.  L.  &  R.  Co.  v.  Milwaukee  E.  R.  dk  L. 
Co.  112  Wis.  469,  88  K  W.  308.  This  language  was  there 
used : 

"If  a  person  sells  another  property  to  be  delivered,  accom- 
panying the  sale  with  a  warranty,  and  when  delivery  takes 
^ace  there  are  defects  in  the  property  which  are  discoverable 
by  a  person  of  ordinary  intelligence  in  the  circumstances  of 
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the  purchaser,  by  the  exercise  of  ordinary  care,  and  such  other 
nevertheless  accepts  the  property,  neither  objecting  thereto 
then  nor  within  a  reasonable  time  thereafter,  he  thereby 
waives  the  defects  so  that  he  can  neither  rescind  the  same, 
counterclaim  for  damages  when  sued  for  the  purchase  price, 
nor  sue  for  damages  for  breach  of  warranty  after  paying  for 
the  property." 

It  would  be  well  to  read  into  that  rule  after  the  word 
"thereafter," — "nor  notifying  such  person  that  the  property 
will  not  be  considered  as  in  satisfaction  of  the  contract." 

From  what  has  been  said  it  will  be  easily  seen  that  when 
the  trial  court,  in  the  quoted  instructions,  gave  the  jury  to 
understand  that  it  was  permissible  for  them  to  find  that  ap- 
pellant waived  the  warranty  by  taking  the  potatoes  from  the 
car,  even  as  to  defects  discoverable  only  by  examining  the  in- 
ternal condition  thereof,  he  went  altogether  too  far.  The  mere 
act  of  taking  the  potatoes  from  the  car  did  not  waive  anything, 
necessarily.  It  was  proper  for  appellant  to  receive  the  pota- 
toes into  his  possession  and  to  take  what  under  the  circum- 
stances was  a  reasonable  time  to  observe  their  condition,  even 
as  to  matters  evidenced  by  the  external  appearance  thereof, 
and  to  notify  the  respondent  that  the  property,  or  a  portion 
of  it,  was  not  accepted  as  satisfying  the  conditions  of  the 
purchase,  vrithout  prejudice  to  his  right  to  insist  upon  the 
warranty.  The  evidence  is  undisputed  that  within  a  very  few 
days  after  the  potatoes  were  taken  from  the  car,  and  in  the 
letter  notifying  the  respondent  of  a  return  of  the  sacks  in 
which  they  were  shipped,  the  latter  was  advised  that  appel- 
lant would  look  to  it  to  stand  the  loss  from  the  potatoes  not 
being  such  as  he  bargained  for.  That,  obviously,  was  a  suffi- 
cient notification  to  respondent  that  the  potatoes,  though  re- 
ceived, were  not  accepted  as  satisfying  the  purchase  contract 

The  judgment  must  be  reversed  and  the  cause  remanded 
for  a  new  trial  in  accordance  with  the  legal  principles  here 
stated.  • 

By  the  Court. — So  ordered. 
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BsiGHT  and  another,  Eespondents,  vs.  Cabteb,  imp.,  Appel- 
lant 
Same,  Respondents,  vs.  Carter,  Appellant 

April  18— May  8,  IGOS. 

(1)  Evidence:  Personal  knowledge,  (2-4)  Partnership:  Individual 
liability  of  partner  to  repay  advances:  Personal  loans:  Pledge 
of  securities:  Effect  on  remedy:  Action  at  lav?  or  in  equity. 

1.  Where  it  appeared  that  witnesses  had  personal  knowledge  of 

certain  transactions  connected  with  the  matter  in  suit,  their 
testimony  was  properly  received,  although  in  their  examination 
they  referred  to  facts  and  circumstances  of  the  transactions 
not  entirely  within  their  personal  knowledge. 

2.  Plaintiffs  advanced  money  to  defendants,  who  had  no  capital, 

under  an  agreement  that  it  he  used  to  develop  certain  mines  in 
which  all  parties  were  equally  Interested.  In  an  action  to  re- 
cover from  defendants  their  share  of  such  moneys,  the  uncon- 
tradicted testimony  of  plaintiffs  (to  the  effect  that  it  was 
agreed  that  one  half  of  such  advancements  was  to  he  a  loan  to 
defendants  individually,  to  be  applied  by  them  as  their  part  of 
the  moneys  required  to  carry  on  the  mining  enterprise),  to- 
gether with  the  fact  that  plaintiffs  had  received  security  from 
each  defendant  separately  for  the  advancements  made,  and  the 
fact  that  defendants  had  repaid  part  of  the  money.  Is  held  to 
show  that  one  half  of  the  money  advanced  by  plaintiffs  to  de- 
velop the  mines  was  a  personal  loan  for  which  defendants  were 
Individually  liable. 

3.  The   fact   that  plaintiffs   received   securities   from   defendants, 

which  were  not  in  lieu  of  or  in  discharge  of  the  debt,  does  not 
of  itself  extend  the  time  of  payment  or  suspend  plaintiffs*  right 
of  action  on  the  original  obligation. 

4.  An  express  agreement  by  defendants  to  repay  to  plaintiffs  their 

respective  shares  of  advancements  made  to  carry  on  the  part- 
nership business  entitles  plaintiffs  to  recover  thereon  regard- 
less of  their  partnership  relation  or  the  state  of  their  firm  ac- 
counts. 

Appeals  from  judgments  of  the  circuit  conrt  for  Clark 
connly:  James  O'I^eili.,  Circuit  Judge.    Affirmed. 

Plaintiffs  charge  that  between  December  6,  1893,  and  Feb- 
ruary 28,  1895,  they  loaned  defendants,  at  their  request,  pur- 
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suant  to  an  agreement,  $12,415.81,  and  that  a  payment  of 
$5,000  was  made  thereon  on  September  11,  1897,  and  de- 
mand judgment  for  the  balance  due  them,  with  interest.  The 
defendant  Carter,  who  was  served  with  process  and  appeared, 
denies  all  liability,  and  sets  up  the  defense  of  payment  of  this 
claim  and  all  demands  against  him  arising  out  of  this  trans- 
action, lie  further  alleges  that  all  matters  in  difference  em- 
braced in  the  issues  are  transactions  pertaining  to,  and  aris- 
ing out  of,  a  mining  copartnership  existing  between  plaintiffs 
and  defendants  throughout  the  period  of  time  covered  by  the 
action,  and  that  an  accounting  of  the  partnership  affairs  is 
necessary  to  determine  the  respective  rights  and  interests  of 
the  members  of  the  copartnership. 

The  cases  were  tried  before  a  jury.  Plaintiffs  offered  their 
proof,  and  defendant  Carter  offered  no  proof  in  either  case, 
aside  from  the  deposition  of  H.  A.  Bright,  who  was  examined 
as  an  adverse  party  under  the  statute.  The  evidence  pre- 
sented bears  upon  plaintiffs'  purchase  of  a  half  interest  in 
mining  property  located  in  British  Columbia,  whereby  they 
became  equally  interested  therein  with  defendants,  paying 
therefor  a  consideration  of  $5,000.  It  tends  to  show  that  de- 
fendants had  no  capital  to  contribute  to  operate  the  mines, 
and  that  they  proposed,  if  plaintiffs  would  furnish  the  means 
for  operating  purposes,  which  was  estimated  by  defendants  to 
require  from  $12,000  to  $18,000,  defendants  woijld  give  their 
time  and  services,  and  pay  back  to  plaintiffs  one  half  of  the 
sum  so  advanced,  with  interest;  that  pursuant  to  such  ar- 
rangement plaintiffs  advanced  the  sum  of  $24,831.63  before 
March,  1895,  when  Clark  sold  his  interest  to  Carter,  ^nd 
thereafter  advanced  to  Garter,  for  the  same  purpose  and  upon 
the  same  understanding,  $5,800.  Of  the  sums  so  advanced, 
plaintiffs  make  claim  against  Carter  and  Clark  for  the  one- 
half  of  $24,831.63,  namely,  $12,415.81,  less  the  payment  of 
$5,000  made  by  Carter,  leaving  a  balance  of  $7,415.81,  and 
they  make  claim  against  Carter  alone  for  the  $5,800  ad- 


8]  JANUAEY  TERM,  1903.  633 

Bright  V.  Carter,  117  Wis.  631. 

vanced  to  him.  It  appears  that  the  mining  property  has  been 
closed  out,  that  none  of  the  parties  have  any  further  interest 
therein,  and  that  no  settlement  was  made  of  the  claim  arising 
out  of  the  advancements  above  specified.  It  also  appears  that 
plaintiffs  received  some  collateral  from  each  defendant  sep- 
arately as  security  for  the  advancements  made  by  them.  The 
security  from  Carter  was  returned  upon  the  payment  by  him 
of  $5,000.  Plaintiffs  have  not  returned  the  security  received 
from  Clark,  nor  accounted  for  any  money  realized  thereon. 

At  the  conclusion  of  the  testimony  the  court  directed  a  ver- 
dict in  each  case  in  favor  of  plaintiffs  for  the  amount  de- 
manded in  the  complaint,  with  costs.  After  direction  of  ver- 
dict, and  before  judgment,  the  court  permitted  plaintiffs  to 
amend  their  complaint  to  correspond  with  the  proof  in  the 
case  as  to  the  amounts  due  plaintiffs  in  each  action.  From 
each  of  the  judgments  entered  in  plaintiffs'  favor  the  defend- 
ant Carter  appeals,  and  the  appeals  are  considered  together. 

S.  M.  Marsh,  attorney,  and  James  Wichhatn,  of  counsel, 
for  the  appellant. 

L.  M.  Sturdevant,  for  the  respondents. 

SiEBECKEB,  J.  It  is  iusistcd  that  the  testimony  of  respond- 
ents should  not  have  been  received  by  the  court  over  objection, 
for  the  reason  that  they  wholly  failed  to  qualify  as  competent 
witnesses  on  the  subjects  upon  which  they  testified.  The  re- 
spondents were  examined  as  to  what  agreement,  if  any,  was 
made  by  them  with  defendants  for  the  advancement  of  moneys 
to  develop  the  mines  as  above  stated,  and  at  what  time  and  in 
what  amounts  such  moneys  were  advanced  by  them  to  defend- 
ants. It  appears  that  defendants  and  respondents  had  per- 
sonal interviews  concerning  the  purchase  of  an  interest  in  the 
mining  property  in  question,  and  that  finally,  at  a  meeting  of 
all  the  parties  in  Spokane  in  the  latter  part  of  the  year  1893, 
respondents  agreed  with  defendants  to  purchase  a  half  inter- 
est in  the  mines,  whereby  respondents  were  to  furnish  all  the 
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money  required  to  develop  the  enterprise.  Respondents  also 
testified  from  personal  knowledge  to  moneys  actually  sent  for 
such  purpose,  and  to  admissions  made  by  Carter  and  Clark 
that  the  amounts  now  claimed  to  be  due  and  unpaid  were  cor- 
rect. It  thus  appears  that  the  witnesses  had  personal  knowl- 
edge of  these  transactions.  It  must  therefore  be  held  that  the 
testimony  was  properly  received,  though  they  did  at  times  in 
their  examination  refer  to  facts  and  circumstances  of  the 
transactions  not  entirely  within  their  personal  knowledge.  If, 
then,  the  testimony  was  properly  received  by  the  court,  was 
the  cause  of  action  supported  by  the  uncontradicted  evidence  ? 
We  are  unable  to  find  in  the  record  any  conflict  in  the  evi- 
dence material  to  the  issue.  Proof  of  the  material  facts  is 
sufficiently  explicit  to  establish  the  claim.  No  different  con- 
clusion could  have  been  reached.  The  court  was  therefore 
right  in  directing  the  jury  to  find  a  verdict  upon  motion. 

It  is  contended,  however,  that  the  court  erred  in  directing  a 
verdict,  for  the  reason  that  the  proof  failed  to  establish  legal 
grounds  for  recovery,  in  that  the  evidence  shows  the  sums 
advanced  by  respondents  were  for  partnership  purposes,  con- 
stituting a  claim  against  the  copartnership,  and  that  there  is 
no  evidence  tending  to  show  one  half  of  such  advancements  to 
have  been  a  loan  to  defendants  individually,  to  be  applied  by 
them  as  their  part  of  the  moneys  required  to  carry  on  the  min- 
ing enterprise.  This  construction  of  the  evidence  ignores  its 
plain  and  evident  meaning.  The  respondents  testified  di- 
rectly to  such  an  arrangement.  The  conduct  of  defendants  in 
acknowledging  such  an  indebtedness  in  the  various  ways  tends 
to  prove  it  The  fact  that  they  pledged  their  individual  se- 
curities, as  well  as  part  payment  by  them  on  the  one-half  of 
such  advancements  are  facts  of  such  significance  and  weight, 
in  view  of  all  the  circumstances  in  the  case,  as  to  leave  no  room 
for  a  different  inference.  The  evidence  must  be  held  to  es- 
tablish that  it  was  agreed  between  them  that  one  half  of  the 
money  advanced  for  the  purposes  mentioned  in  carrying  on 
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the  mining  enterprise  was  a  personal  loan  to  defendants,  for 
which  they  became  individually  liable.  It  also  appears  that, 
when  Carter  purchased  Clark's  interest  in  the  business,  it  was 
understood  that  he  would  assume  personal  liability  for  ad- 
vancements made  thereafter. 

The  fact  that  respondents  received  some  securities  for  these 
debts  does  not  of  itself  extend  the  time  of  payment,  nor  sus- 
pend their  right  of  action.  Such  securities  were  not  taken  in 
lieu  of  or  in  discharge  of  the  debt,  and  cannot  thereafter  af- 
fect the  remedy  on  the  original  obligation.  Paine  v.  Voor- 
hees,  26  Wis.  522;  First  Nat.  Bank  v.  Finch,  100  Wis.  446, 
76  N.  W.  608. 

An  express  agreement  having  been  made  between  the  par- 
ties whereby  respondents  agreed  to  repay  to  defendants  their 
respective  shares  of  advancements  made  and  expended  in  pro- 
moting the  partnership  business,  it  entitles  respondents  to  re- 
cover whatever  may  be  due  thereon,  regardless  of  their  partr 
nership  relation  or  the  state  of  their  firm  accounts.  Sprout 
V.  Crowley,  30  Wis.  187,  and  cases  cited  in  opinion ;  Edwards 
V.  Remington,  51  Wis.  336,  8  N.  W.  193. 

We  find  no  error  in  the  ruling  of  the  court  allowing  plaint- 
iffs to  amend  their  complaints^  after  direction  of  verdict,  to 
conform  to  the  facts  proved. 

By  the  Court. — Judgments  affirmedL 


BoBEBTS,  Bespondent,  vs.  Lamberton,  Appellant 

April  18— May  8, 190S. 

Oontracta:  Consideration:  Statute  of  frauds:  Executors:  Appeal  from 
allowance  of  claim:  Costs. 

1.  The  aaaumptlon  by  a  remainderman  of  a  debt  of  the  life  tenant 
secured  by  a  mortgage  of  the  land,  and  the  proeurement  thereby 
of  the  release  of  the  life  tenant  from  all  liability.  Is  a  sufficient 
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consideration  for  the  promise  of  the  life  tenant  to  pay  Interest 
during  her  life  to  the  remainderman  on  the  amount  of  said 
debt.  ^ 

2.  Such  promise  of  the  life  tenant  is  not  within  the  statute  of 
frauds. 

8.  Where  an  appeal  from  the  allowance  of  a  claim  by  the  county 
court  is  taken  under  sec.  4039,  Stats.  1898.  by  one  of  the  ex- 
ecutors alone  In  her  capacity  as  legatee,  her  co-executor  refus- 
ing to  Join  in  an  appeal  in  his  official  capacity,  sec.  2932  is  in- 
applicable, and  costs  may  be  taxed  against  the  appellant  per- 
sonally both  in  the  circuit  court  and  in  the  supreme  court. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Racine 
county:  Feank  M.  Fish,  Circuit  Judge.    Affirmed, 

This  is  an  appeal  from  a  judgment  allowing  a  claim  in 
favor  of  the  respondent,  Rale  Roberts,  against  the  estate  of 
his  mother,  Winifred  Roberts,  deceased.  The  claim  was  al- 
lowed in  the  county  court,  and  from  that  judgment  an  appeal 
was  taken  to  the  circuit  court  by  Cassie  B.  Lamberton,  a  sis- 
ter of  the  claimant,  and  one  of  the  legatees  under  the  will  of 
Winifred  Roberts.  The  circuit  court  found  the  facts  to  be 
as  follows : 

"In  1894,  on  August  16th,  testator  and  claimant  made 
and  entered  into  an  agreement  whereby,  in  consideration  of 
the  assuming  by  said  Hale  Roberts  of  the  payment  of  $1,800 
of  the  debts  of  the  testator,  amoimting  to  $5,700  in  all,  and 
testator's  release  therefrom,  testator  agreed  to  procure  the  dis- 
charge of  all  mortgages  on  120  acres  of  land  in  which  she 
had  a  life  estate,  and  of  which  the  claimant  was  the  owner  in 
remainder ;  and  by  which  agreement  she  further  agreed  that 
she  would  pay  to  said  Hale  Roberts  the  interest  on  said  sum 
of  $1,800  as  long  as  she  lived.  That,  in  keeping  with  said 
agreement,  plaintiff  assumed  and  agreed  to  pay  and  deliver  to 
fJohn  Inbusch  his  personal  note  for  said  sum  of  $1,800,  and, 
to  secure  the  payment  of  the  same,  plaintiff  and  testator 
joined  in  the  execution  of  a  mortgage  on  said  120  acres,  and 
in  a  few  days  thereafter  said  debts  of  $5,700  were  dischai^d, 
and  testator  released  therefrom.  That  testator  died  on  the 
14th  day  of  May,  1898,  and  at  the  time  of  her  death  there 
was  the  sum  of  $81  accrued  interest  on  said  note  and  mort- 
gage.   That  at  the  time  of  the  death  of  the  testator  she  was  in- 
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debted  to  the  claimant  in  the  sum  of  $83.66  for  lumber  fur- 
nished in  making  necessary  repairs  and  improvements  on  said 
lands,  which  he  furnished  at  her  request  and  as  her  agent,  and 
that  plaintiff  is  entitled  to  interest  on  said  amounts  from  the 
days  of  payment  up  to  the  day  of  this  judgment  or  finding." 

Upon  these  findings  the  court  rendered  judgment  for  the 
claimant  for  $194.84,  with  costs^  and  from  this  judgment 
Cassie  R,  Lamherton  appeals. 

W.  Tf .  Rowlands,  for  the  appeUant. 

John  W.  Owen,  for  the  respondent. 

WiNSLOW,  J.  •  The  findings  of  fact  in  the  present  case  are 
fully  sustained  by  competent  evidence  and  we  do  not  deem  it 
necessary  nor  profitable  to  consider  the  evidence  in  detail. 

It  appears  that  the  testatrix,  in  1888,  owned  several  hun- 
dred acres  of  farming  land,  incumbered  by  mortgages  amount- 
ing in  the  aggregate  to  $5,700;  that  in  that  year  she  quit- 
claimed 120  acres  of  the  farm  to  the  claimant,  her  son,  re- 
t^orving  a  life  estate  therein;  that  there  were  six  children  in 
all,  and  the  testatrix  afterwards  divided  her  remaining  lands 
among  the  other  five  children,  and  executed  deeds  to  them  of 
their  respective  parcels,  in  which  the  children  assumed  and 
agreed  to  pay  their  proportionate  shares  of  the  incumbrances, 
leaving  $1,800  of  the  same  which  was  not  assumed ;  that  this 
sum  was  the  share  of  the  claimant,  and  that  in  August,  1894, 
the  claimant  assumed  to  pay  this  amount,  and  gave  his  own 
note  for  it,  secured  by  a  mortgage  on  the  land  deeded  to  him 
by  the  testatrix,  and  the  original  mortgage  was  at  the  same 
time  discharged.  This  assumption  of  the  $1,800  indebtedness 
was  made  in  pursuance  of  an  oral  agreement  made  some 
months  before  the  lastrnamed  date,  by  which  testatrix  agreed 
that  if  the  claimant  would  assume  that  amount,  and  thus  pro- 
cure the  release  of  the  testatrix  therefrom,  she  would  pay  in- 
terest on  that  sum  to  the  claimant  during  her  life.  She  died 
on  the  14tli  day  of  May,  1898,  leaving  interest  unpaid  since 
August  15,  1897,  amounting  to  $81. 
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It  is  said  that  this  promise  of  the  testatrix  was  void  beeatise 
not  supported  by  a  consideration,  and  because  it  was  within 
the  statute  of  frauds."  Neither  objection  has  any  ground  to 
stand  upon.  The  assumption  by  the  claimant  of  a  debt  for 
which  he  was  not  before  liable,  and  the  procurement  thereby 
of  the  release  of  the  testatrix  from  liability,  is  entirely  suffi- 
cient as  a  consideration  for  the  promise  of  the  testatrix  to  pay 
him  interest  on  the  sum  during  her  life.  The  agreement  was 
not  an  agreement  conveying  or  relating  to  land  or  any  interest 
therein,  nor  was  it  an  agreement  which  by  its  terms  was  not 
to  be  performed  within  one  year;  hence  the  statute  of  frauds 
haj3  not  been  contravened. 

It  is  claimed  that  costs  should  not  have  been  taxed  against 
the  appellant  because  she  is  one  of  the  executors  of  her  moth- 
er's will,  and  under  sec.  2932,  Stats.  1898,  costs  can  only  be 
taxed  against  the  executor  personally  in  case  of  mismanage- 
ment or  bad  faith.  It  is  true  that  appellant  is  one  of  the  ex- 
ecutors of  the  estate,  but  it  appears  that  the  appeal  from  the 
judgment  of  the  county  court  was  taken  by  her  in  her  capacity 
as  legatee,  her  co-executor  refusing  to  join  in  an  appeal  in  his 
official  capacity.  Hence  the  appellant  appealed  alone,  imder 
the  provisions  of  sec.  4039,  Stats.  1898,  as  a  legatee,  and  not 
as  executor,  and  sec  2932,  supra,  has  no  application  either 
in  circuit  court  or  in  this  court 

No  other  questions  raised  are  of  sufficient  importance  to  re- 
quire attention. 

By  the  Court. — Judgment  affirmed. 
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Habt,  Appellant,  vs.  Habt,  Administrator,  Respondent 
BLajbt,  Respondent,  vs.  Haet,  Administrator,  Appellant 

April  20— May  8,  190S. 

OontractM:  Construction:  Partnership:  **Z7«e  and  occupation**  of  land: 
Lease  hy  one  partner  to  firm:  Accounting:  Taxes  and  insur- 
ance: Repairs  and  betterments:  Executors:  Interest:  Appeal: 
Exceptions. 

1.  Where  there  is  no  uncertainty  of  sense  in  the  language  of  a 

written  contract,  there  is  no  room  for  construction,  and  the 
court  is  not  at  liberty  to  add  to  or  take  from  it. 

2.  A  widow  to  whom  a  life  estate  in  a  flouring  mill  had  been  de- 

vised entered  into  a  partnership  with  her  co-executor  of  the 
will,  to  continue  for  about  fourteen  months.  She  put  into  the 
business  the  "use  and  occupation"  of  the  mill  property  against 
the  time  and  skill  of  said  co-executor  in  managing  the  busi- 
ness, and  the  expenses,  losses,  and  profits  were  to  be  shared 
equally.  Heldt  that  not  the  widow's  life  estate,  but  merely  an 
estate  for  years,  was  put  by  her  into  the  business,  creating 
the  relation  of  landlord  and  tenant  between  her  and  the  firm. 

3.  The  fact  that  the  widow's  life  estate  had  been  created  by  a  de- 

vise to  her  of  the  "use  and  occupation"  of  the  property  during 
widowhood,  does  not  make  the  use  of  the  same  phrase  in  the 
partnership  agreement  significant  as  showing  an  intention  to 
put  the  life  estate  into  the  business. 

4.  While  the  court,  in  a  proper  case,  may  look  to  the  acts  of  parties 

under  a  contract  in  aid  of  its  construction,  their  testimony  as 
to  what  they  understood  the  contract  to  mean  cannot  be  re- 
sorted to,  either  to  explain  or  to  change  it. 

5.  Where  real  property  used  in  a  partnership  business  is  leased  by 

the  firm  from  one  partner  who  has  a  life  estate  therein,  the 
taxes  and  insurance  on  such  property  are  not  properly  partner- 
ship expenses,  in  the  absence  of  an  express  agreement  to  that 
efTect,  but  are  chargeable  to  the  lessor. 

6.  Repairs  or  betterments  put  upon  the  real  property  in  such  case 

by  the  firm  are  not,  however,  in  the  absence  of  express  agree- 
ment, chargeable  to  the  lessor. 

7.  A  general  exception  to  a  finding  that  an  entire  account  embrac- 

ing many  items  was  chargeable  to  a  firm  and  not  to  one  of  the 
partners,  is  not  available  on  appeal  as  an  objection  to  a  few 
specific  items  of  such  account,  no  complaint  being  made  as  to 
the  greater  part  thereof. 
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8.  Upon  the  death  of  a  testator,  his  widow,  to  whom  he  had  given 

a  life  estate  in  all  his  property,  subject  to  the  payment  of  his 
debts,  etc.,  entered  into  partnership  with  her  co-executor  of 
the  will,  she  agreeing  to  put  into  the  business  the  use  of  a 
certain  milling  property  of  the  estate  as  against  his  time  and 
skill.  With  the  approval  of  the  probate  judge,  the  firm  prac- 
tically assumed  the  settlement  of  the  estate,  taking  over  the 
personal  property  thereof  for  use  in  connection  with  the  busi- 
ness, giving  the  estate  credit  therefor,  and  charging  disburse- 
ments for  the  payment  of  estate  debts  against  such  credit. 
The  firm  also  credited  the  estate  with  the  rental  value  of  the 
mill  property,  and  charged  the  same  on  its  books  to  the  widow, 
because  she  assumed  to  put  such  use  into  the  firm  as  capital  at 
a  time  when  it  was  in  fact  a  part  of  the  assets  of  the  estate 
applicable  to  the  payment  of  debts.  The  estate  account  with 
the  firm  was  treated  as  representing  primarily  the  interests  of 
the  creditors  of  the  estate,  and  secondarily  the  interests  of  the 
widow.  After  the  settlement  of  the  estate  in  this  manner,  in 
an  action  by  the  widow  for  an  accounting  and  settlement  of 
the  partnership  afTairs,  the  trial  court,  in  adjusting  the  ac- 
counts, gave  the  widow  credit  for  the  rent  of  the  mill  property 
which  had  been  charged  to  her,  and  charged  the  same  back 
against  the  estate.  Thereby  the  estate  was  found  to  be  in- 
debted to  the  firm,  when  in  fact  the  balance  was  the  other 
way.  The  indebtedness  so  found  was  then  treated  as  a  loss  to 
the  firm,  and  defendant  was  charged  with  one  half  thereof. 
Held,  an  error  prejudicial  to  the  defendant,  and  that  the  ac- 
count should  have  been  adjusted  on  the  basis  of  giving  the 
estate  credit  for  the  rent  and  charging  the  same  to  the  widow, 
as  was  originally  done. 

9.  Except  under  special  circumstances,  interest  is  not  to  be  al- 

lowed upon  partnership  accounts  as  between  partners,  in  the 
absence  of  an  agreement  to  the  contrary. 
10.  In  an  action  for  dissolution  of  a  partnership  and  for  an  ac- 
counting, where  the  evidence  disproved  charge^  of  fraud  made 
against  the  defendant  and  showed  no  reprehensible  fault  on 
his  part,  but  that  the  doubt  and  difficulty  which  caused  the 
expense  of  the  litigation  were  attributable  to  Illegitimate 
claims  of  the  plaintiff  as  much  as  to  such  claims  by  defendant, 
it  is  held  that  there  should  be  a  division  of  costs  between  the 
parties. 

Appeals  from  a  judgment  of  the  circuit  court  for  Racine 
county:  Frank  M.  Fish,  Circuit  Judge.  Modified  and  af- 
firmed. 
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This  action  was  commenced  February  17,  1896,  for  the 
dissolution  of  the  firm  of  John  S.  Hart  &  Co.,  and  for  an  ac- 
counting by  the  managing  partner,  John  S.  Hart,  of  the  en- 
tire business  of  the  copartnership  running  from  October  22, 
1865,  to  the  time  of  the  trial,  and  for  payment  of  the  balance 
found  due. 

It  appears  from  the  record  that  October  17,  1865,  Joshua 
W.  Hart  died  leaving  his  widow,  the  plaintiff,  and  some  small 
children,  and  also  leaving  a  last  will  and  testament  which  he 
had  executed  two  days  prior  to  his  death,  and  which  was  ad- 
mitted to  probate  a  few  weeks  after  his  death,  in  and  by 
which  he  directed,  in  effect,  that  all  his  just  debts  should  be 
fully  paid  out  of  his  personal  estate  as  soon  as  might  be  after 
his  decease ;  that  the  plaintiff  herein  shoulci  have  the  use,  oc- 
cupation and  enjoyment  of  all  his  estate,  personal,  real  and 
mixed,  of  every  name,  nature  and  description  during  widow- 
hood— subject  to  the  support,  maintenance,  and  education  of 
his  children,  as  therein  provided,  and  he  therein  nominated 
and  appointed  his  widow,  the  plaintiff  in  this  action,  and  his 
brother,  the  said  John  S.  Hart,  as  executrix  and  executor  of 
his  last  will  and  testament ;  that  they  thereupon  qualified  as 
such  and  took  possession  of  the  property  of  the  estate;  that 
such  estate  at  the  time  of  the  death  of  Joshua  W.  Hart  con- 
sisted of  a  certain  flouring  mill,  and  also  of  the  warehouse 
building  used  in  connection  therewith,  situated  on  the  prem- 
ises described — ^which  flouring  mill  was  operated  by  steam 
power  and  was  equipped  with  the  necessary  machinery  for 
carrying  on  tlie  flouring  business  and  in  which  Joshua  W. 
Hart,  deceased,  had,  for  several  years,  carried  on  the  general 
business  of  milling  and  the  manufacture  of  flour,  and  such 
premises  were  appraised  at  $20,000,  including  the  flouring 
mill  and  elevator  thereon;  that  he  also  had  a  homestead  de- 
scribed, and  a  dwelling  house  and  bam  thereon,  appraised  at 
$3,000 ;  that  he  also  had  personal  property  inventoried  and 
appraised  at  $25,841.58,  including  $88.43  not  collected,  and 
Vol.  117-41 
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$450  personal  property  selected  by  the  widow  pursuant  to  the 
atatute;  that  the  amount  of  such  personal  property,  so  ap- 
praised, included  life  insurance  made  payable  to  the  plaintiff, 
of  $4,877.62  y  that  at  the  time  of  his  death  there  were  claims 
due  from  his  estate  amounting  in  the  aggregate  to  $25,680.93. 
October  22,  1865,  being  five  days  after  the  death  of  Joshua 
W.  Hart,  the  plaintiff  and  John  S.  Hart^  both  being  executors 
of  the  will  of  the  said  Joshua  W.  Hart,  deceased,  as  men- 
tioned, entered  into  written  articles  of  copartnership,  wherein 
and  whereby  they  agreed  to  conduct  the  milling,  flouring  and 
grinding  business  at  and  in  the  mill,  warehouse  and  appurte- 
nances mentioned,  from  that  day  until  January  1,  1867,  in 
the  firm  name  of  "John  S.  Hart  &  Co."  upon  the  terms  fol- 
lowing, that  is  to  say,  the  plaintiff,  Cynthia  C.  Hart,  thereby 
"puts  into  said  business  the  use  and  occupation  of  the  grist 
and  flouring  mill  .  .  .  with  the  machinery,  fixtures 
and  appurtenances  thereto,  and  with  the  office  furniture, 
scales,  safe  and  all  other  movable  appliances"  then  "used  in 
said  business  and  the  warehouse  and  office  .  .  .  with 
the  fixtures  and  appurtenances  thereto,  and  the  said  John  S. 
Hart  puts  in  his  time,  labor,  skill  and  attention  against  the 
occupation  and  use  of  said  mill  and  warehouse,  as  aforesaid ; 
that  said  parties  agree  to  pay  and  stand  each  one  half  of  all 
expenses  of  conducting  said  business  and  shall  each  have  and 
receive  one  half  of  the  profits  and  bear  and  pay  one  half  of 
the  losses  of  said  business ;"  and  in  pursuance  of  such  agree- 
ment the  plaintiff  did  put  in  such  use  and  occupation,  and 
John  S.  Hart  did  put  in  such  time,  labor,  skill  and  attention. 
That  agreement  was,  by  express  written  agreement,  continued 
to  January  1,  1868,  and  said  partnership  business  was  in 
effect  continued  until  February  5,  1876,  when  the  milling 
building  and  all  the  machinery  therein,  together  with  a  largo 
part  of  the  wheat,  flour,  and  stock  on  hand,  belonging  to  the 
copartnership,  were  destroyed  by  fire,  in  consequence  of 
which  the  said  business  was  discontinued. 
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September  14,  1868,  the  said  executors  presented  their  ac- 
count up  to  that  date,  and  John  S.  Hart,  as  one  of  them, 
petitioned  the  court  to  be  allowed  to  resign  his  trust  and  be 
discharged  therefrom,  and  upon  due  hearing  thereof  their 
account  to  that  date  was  approved  and  allowed  as  his  final  ac- 
count to  that  date,  and  he  was  thereupon,  by  order  of  the 
court,  discharged  from  his  trust  as  such  executor,  and  it  was 
further  ordered  that  the  plaintiff  remain  the  sole  executrix 
of  the  will,  and  she  thereupon  gave  a  new  bond  in  the  sum  of 
$8,000.  After  the  destruction  of  the  mill  property,  Feb- 
i-uary  5,  1876,  John  S.  Hart,  for  the  purpose  of  collecting  the 
assets  of  the  firm — consisting  in  part  of  claims  a^inst  insur- 
ance companies  and  in  part  of  outstanding  book  accounts 
and  other  choses  in  action  against  various  customers  of  the 
firm,  retained  possession  of  the  current  books  of  account  down 
to  a  year  prior  to  the  commencement  of  this  action.  During 
that  time  the  plaintiff  failed  to  examine  into  the  state  of  the 
account,  and  the  condition  of  the  partnership  remained  un- 
settled and  was  still  unsettled.  Among  other  things  there 
was  a  claim  against  the  Globe  Insurance  Company  for  in- 
surance in  litigation  and  undetermined. 

April  21,  1894,  there  was  a  final  accounting  by  the  plaint- 
iff as  executrix,  and  after  due  hearing  she  was  discharged. 

The  issues  formed  by  the  complaint  and  answer  were,  on 
December  15,  1897,  by  the  court  referred  to  Charles  H.  Lee, 
as  referee,  to  hear,  try  and  determine,  and  to  take  and  state 
an  account  between  the  partners,  of  their  partnership  busi- 
ness, and  to  report  his  decision,  together  with  the  testimony 
by  him  taken,  and  the  account  so  stated.  N'ovember  25,  1898, 
the  referee  made  his  report  and  findings,  and  in  addition  to 
the  facts  stated,  which  were  either  found  by  him  or  admitted, 
he  found  in  effect  (6)  that  the  business  was  on  the  whole 
profitable;  that  during  the  first  two  years  and  before  the 
funds  of  the  estate  were  wholly  withdrawn  from  the  business 
the  net  profits  of  the  firm  were  upwards  of  $30,000;  that 
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after  malfiiig  proper  deductions  for  their  losses  by  the  fire 
the  aggregate  net  profits  of  the  business  during  the  oantinu- 
anco  thereof  amounted  to  $42,030.52 ;  (7)  that  John  S.  Hart 
had  kept  the  books  and  attended  to  the  entire  business;  that 
he  made  such  repairs  and  improvements  upon  the  mill  prop- 
erty as  he  deemed  necessary  for  the  successful  prosecution  of 
the  business ;  that  he  expended  for  repairs  and  improvements 
a  large  amount  of  money  and  paid  for  the  same  out  of  the 
funds  of  the  firm — rarely  consulting  the  plaintiff — ^that  he 
caused  the  mill  building  and  the  warehouse  and  the  property 
therein  to  be  insured  and  paid  the  premiums  upon  such  in- 
surance and  also  the  taxes  upon  all  of  said  property  out  of 
the  partnership  funds,  and  generally  managed  and  controlled 
everything  pertaining  to  the  business,  (9)  without  being 
called  to  account  by  the  plaintiff;  (10)  that  the  debts  of  the 
copartnership  had  all  been  paid  in  full;  (11)  ihsi  no  account 
of  such  partnership  business  had  ever  been  rendered  by  the 
managing  partner  to  the  plaintiff,  and  no  account  or  settle- 
ment of  the  business  had  ever  been  had  between  them,  but 
that  all  matters  pertaining  to  the  partnership  business  ap- 
l>eared\ipon  the  firm  books  kept  by  John  S.  Hart;  (12)  that 
out  of  the  profits  plaintiff  had  received  $12,552.91  and  no 
more,  while  John  S.  Hart  had  received  out  of  the  said  profits 
$29,477.61;  that  is  to  say,  the  plaintiff  had  received 
$8,462.35  less  than  her  share  upon  such  accounting,  and  John 
S.  Hart  had  received  $8,462.35  more  than  his  share  upon 
such  accounting;  (13)  that  except  $167.04  subsequently  re- 
ceived at  intervals  from  small  collections,  the  entire  excess 
was  so  drawn  out  by  John  S.  Hart  prior  to  January  1,  1877, 
and  some  of  it  was  invested  by  him  in  good  interest-bearing 
loans  and  he  had  at  all  times  since  been  receiving  whatever 
interest,  income  and  profits  which  may  have  accrued  thereon, 
but  that  he  was  not  guilty  of  any  intentional  wrong,  or  any 
fraudulent  conduct  or  intentional  concealment;  (14)  that  in 
keeping  the  partnership  books  John  S.   Hart  improperly 
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charged  to  the  account  of  the  plaintiff,  without  her  knowledge 
or  consent,  numerous  items  of  expense  for  repairs  to  build- 
ings, repairs  and  renewals  of  machinery,  for  new  and  im- 
proved machinery  installed  in  the  mill  to  improve  the  quality 
of  the  flour  and  enable  them  to  compete  with  other  millers, 
and  also  for  insurance,  taxes  and  other  expenditures  properly 
chargeable  to  the  firm;  that  December  31, 1876,  John  S.  Hart 
transferred  bodily  to  the  debit  side  of  the  plaintiff's  capital 
account  several  entire  accounts  appearing  upon  the  books 
under  the  heads  of  "Building,''  "Machinery,"  and  "Perma- 
nent Repairs,"  and  made  up  of  such  expense  items  of  the 
copartnership,  together  with  the  entire  debit  balance  of  an 
account  kept  by  the  firm  with  the  estate  of  Joshua  W.  Hart, 
thereby  making  it  appear  that  the  plaintiff  was  indebted  to 
the  firm  when  in  fact  the  firm  was  largely  indebted  to  her,- 
and  the  referee  also  stated  the  true  accoimt  between  the  part- 
ners as  a  part  of  the  report;  (15)  that  the  only  capital  con- 
tributed by  either  partner  to  the  copartnership  was  the  in- 
terest in  the  mill  property  contributed  by  the  plaintiff;  that 
by  the  payment  of  the  insurance  on  the  mill  building  to  the 
plaintiff — there  having  been  no  actual  conveyance  of  her  title 
to  the  firm — said  capital  was  fully  returned  to  her  and  so  is 
not  included  in  the  account;  (16)  that  with  the  exception  of 
the  balance  of  account  due  from  the  estate  of  Joshua  W.  Hart, 
the  legality  of  which  is  doubtful  and  which  may  be  barred 
by  the  statute  of  limitations,  and  the  claim  of  the  firm  against 
the  Globe  Insurance  Company  in  litigation,  all  the  assets  of 
the  copartnership  have  been  converted  into  money;  that 
neither  of  these  two  items  is  included  in  the  account,  and  that 
any  collection  of  the  same  would  constitute  an  additional 
profit;  (17)  that  the  all^ations  of  the  complaint  are  all  true, 
except  the  charge  of  fraud  and  concealment,  and  the  amount 
due  the  plaintiff  from  John  S.  Hart 

And  as  conclusions  of  law  the  referee  found,  in  effect, 
(1)  that  the  copartnership  should  bear  all  such  expenses  as 
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taxes  and  insuranoe  upon  buildings^  repairs  of  buildings  and 
machinery,  and  renewals  and  new  machinery^  as  well  as  the 
ordinary  daily  operating  expenses — and  this  independent  of 
the  question  whether,  in  strictness,  the  plaintiff's  entire  life 
estate  was  put  into  the  venture,  so  as  to  become  partnership 
property,  or  not;  (2)  that  there  was  due  from  John  S.  Hart 
to  the  plaintiff  upon  a  correct  statement  of  the  partnership 
accounts  $8,462.35,  with  interest  from  November  26,  1898; 
(3)  that  the  plaintiff  was  entitled  to  judgment  for  the  dis- 
solution of  the  firm  and  for  the  recovery  of  the  sum  last 
stated,  together  with  the  costs  of  the  action,  and  that  the  un- 
collected accounts  and  choses  in  action  of  the  firm  should  be 
sold  in  such  manner  as  the  court  should  direct  and  converted 
into  money,  or  that  a  receiver  be  appointed  with  the  usual 
•powers  to  collect  the  remaining  assets,  and  if  collected  to 
divide  the  same. 

November  1,  1899,  the  court,  after  full  hearing,  modified 
the  report  and  findings  of  the  referee  by  charging  up  to  the 
plaintiff  the  amoimt  .paid  by  the  firm  for  insurance  on  the 
buildings  and  also  the  amount  paid  by  the  firm  for  taxes  on 
the  real  estate,  and  also  the  amount  expended  by  the  firm  in 
reconstructing  one  of  the  buildings  after  being  destroyed  or 
damaged  by  fire  in  1873,  and  also  modified  the  report  by  de- 
ducting the  amounts  credited  to  the  firm  for  moneys  received 
from  insurance  in  payment  of  losses  by  fire,  by  way  of  re- 
bates on  insurance  premiums,  all  of  which  said  items  the  ref- 
eree was  directed  to  charge  or  credit,  as  the  same  might  be, 
to  the  plaintiff  instead  of  the  firm. 

Thereupon  the  referee  restated  the  account  and  found  that 
the  amount  due  the  plaintiff  from  John  S.  Hart  was 
$3,710.02  with  interest  thereon  from  November  25,  1898,  in- 
stead of  the  amount  previously  reported,  and  the  report  so 
modified  was  in  effect  confirmed  by  the  court  and  judgment 
entered  thereon  accordingly  May  15,  1900.  February  7, 
1901,  John  S.  Hart  died  intestate,  and  thereupon  the  defend- 
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ant,  Sands  M.  Hart,  was  duly  appointed  administrator  of  his 
estate.    . 

The  plaintiff  appeals  from  so  much  of  the  judgment  as 
chai'ges  up  to  the  plaintiff  and  credits  the  firm  with  $1,059.63 
paid  by  the  firm  on  building  account  for  reconstructing  one  of 
the  buildings  destroyed  by  fire  in  1873,  and  also  $5,074.45 
paid  by  the  firm  on  account  of  insurance  on  the  mill  and 
warehouse,  and  also  $3,370.57  paid  by  the  firm  on  account 
of  taxes  on  the  mill  and  warehouse,  and  also,  in  so  far  as  is 
adjudged  that  plaintiff  is  not  entitled  to  interest  on  the  bal- 
ance due  her  from  and  after  February  1,  1877,  to  November 
25,  1898.  The  defendant  appeals  from  the  whole  of  said 
judgment. 

For  the  plaintiff  there  was  a  brief  by  Cooper,  Simmons, 
Nelson  &  Walker,  and  oral  argument  by  /.  B.  Simmons. 

For  the  defendant  there  was  a  brief  by  Hand  &  Hand,  and 
oral  argument  by  E.  B.  Hand  and  W.  C.  Palmer. 

Mabshall,  J.  Much  unnecessary  labor  by  counsel  has 
been  put  upon  this  case  from  the  outset  to  the  present  time 
by  failing  to  recognize  and  give  effect  to  the  terms  of  the 
plain  contrajct  whereby  the  mere  use  of  the  mill  property 
was  contributed  by  plaintiff  as  her  share  of  the  capital  of 
the  firm  of  J.  S.  Hart  &  Co.,  and  confusing  the  simple  ques- 
tions governing  the  accounting  between  the  members  of  the 
firm,  and  the  questions  governing  the  incidental  settlement 
of  the  account  between  the  lessor  of  the  mill  property  and 
the  lessee,  with  numerous  questions  governing  the  settlement 
of  the  estate  of  J.  W.  Hart  and  the  relations  of  plaintiff  to 
such  estate  and  to  the  mill  property  as  life  tenant.  What  the 
duties  of  the  plaintiff  were  to  the  remainderman  as  regards 
the  mill  property,  or  what  the  duties  of  plaintiff  and  John  S. 
Hart,  as  executors  of  the  last  will  and  testament  of  J.  W. 
Hart,  deceased,  were,  is  not  involved  here,  at  least  to  such 
an  extent  as  to  require  discussion  thereof,  or  even  mention 


648  SUPREME  COURT  OF  WISCONSIN.       [Mat 

Hart  V.  Hart,  117  Wi&  6da 

further  than  may  bo  necessary  to  show  where  the  property 
came  from  that  was  put  into  the  firm  business,  how  it  was  dis- 
posed of,  and  how  the  peculiar  manner  of  such  disposition 
came  to  be  adopted,  and  how  the  same  should  be  charged  and 
credited  in  the  partnership  accounting. 

The  first  question  in  the  natural  order  of  things  is,  What 
were  the  relations  of  the  partnership  to  the  plaintiff  under 
the  partnership  agreement?  By  its  terms  she  'put  into  the 
partnership  business  the  use  and  occupation  6f  the  gristmill, 
with  the  machinery,  fixtures  and  appurtenances  thereto,  and 
with  the  office  furniture,  scales,  safe  and  all  other  movable  ap- 
pliances in  use  in  connection  therewith,  also  a  certain  ware- 
house, against  J.  S.  Hart's  time,  labor,  skill  and  attention  in 
conducting  the  business  of  the  firm,  the  parties  to  share 
equally  in  the  expenses  of  conducting  the  business  and  in 
the  profits,  and  to  bear  equally  the  losses  thereof,'  the  part- 
nership relations  to  last  from  the  date  of  the  contract,  October 
22,  1865,  till  the  Ist  day  of  January,  1867, — a  very  plain, 
simple  contract  indeed.  Plaintiff's  counsel  claim  that  under 
it  the  firm  became,  to  all  intents  and  purposes,  the  owner  of 
the  mill  property;  that  as  regards  the  questions  material  to 
this  case  such  paper  was  in  effect  a  conveyance  to  the  firm 
the  same  as  if  plaintiff  had  put  the  property  into  the  part- 
nership venture  by  deed  in  due  form.  Now  to  our  minds  the 
contract  is  pot  ambiguous  in  any  sense,  therefore  we  cannot 
legitimately  a])ply  thereto  the  rule  of  practical  construction 
for  which  plaintiff's  counsel  contends,  or  any  other  rule  of 
construction ;  though  we  will  say  in  passing  that  if  rules  of 
])ractical  construction  were  to  be  applied  they  would  work 
out  far  different  results  from  those  for  which  the  learned 
counsel  contend. 

Xo  principle  is  better  understood  than  the  one  that  the 
meaning  apparent  upon  the  face  of  an  instrument,  taking  the 
words  in  their  literal  sense  and  as  applicable  to  the  subject- 
matter  involved,   no  absurdity  or  contradiction  appearing, 
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mugt  be  taken  as  that  of  the  parties,  intended  by  them  to  be 
embodied  therein;  and  that  oourts  in  dealing  with  the  con- 
tract are  not  at  liberty  to  add  thereto  or  take  therefrom. 
Boyle  V.  N.  W.  Mut.  B.  Asso.  96  Wis.  312,  70  K  W.  351 ; 
Johnson  v.  Pugh,  HO  Wis.  16T,  85  K  W.  641.  That  rule 
is  as  old  as  judicial  construction.  It  is  found  phrased  in 
the  books  in  a  great  variety  of  ways,  according  to  the  notions 
of  the  authors  and  judges,  but  they  all -come  down  to  this: 
Where  there  is  no  uncertainty  of  sense  there  is  no  room  for 
construction.  There  is  no  such  uncertainty  in  the  contract 
in  question.  Under  it  (1)  plaintiff  put  the  use  and  occupa- 
tion of  the  mill  property,  as  it  was  at  the  date  of  the  agree- 
ment, into  the  firm  business  for  fourteen  months  and  nine 
days,  against  the  time  and  accomplishments  of  J.  S.  Hart 
to  manage  the  business;  (2)  the  parties  agreed  to  share 
equally  in  all  the  expenses,  losses  and  profits  of  the  business. 
The  use  and  occupation  of  the  mill  plant  was  contributed  by 
plaintiff,  not  the  mill  plant  itself.  One  would  have  to  twist 
the  words  used  in  making  such  contribution  radically  out  of 
harmony  with  their  plain,  ordinary  meaning  to  hold  that  she 
put  in  the  property  instead  of  the  use  of  the  property.  There 
can  be  no  mistaking  the  meaning  of  the  term  "use  and  occupa- 
tion" in  such  a  paper, — one  merely  dealing  with  real  estate 
for  a  short  term,  creating  at  most  an  estate  for  years.  In  a 
correct  legal  sense  the  very  idea  of  use  and  occupation  of 
realty  for  less  than  a  life,  distinct  from  the  legal  title  thereof, 
is  that  the  holder  of  the  latter  is  the  landlord  and  the  grantee 
of  the  use  a  mere  tenant,  with  or  without  a  specific  agreement 
as  to  a  rent  charge.  De  Pere  Co.  v.  Beynen,  65  Wis.  271,  22 
X.  W.  761,  27  N.  W.  155;  18  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.)  263,  269 ;  2  Taylor,  Landl.  &  Tenant,  236 ;  2  Woodf. 
Landl.  &  Tenant,  538.  If  there  could  be  any  manner  of 
doubt  as  to  whether  the  term  "use  and  occupation"  was  used 
in  that  sense,  that  doubt  would  be  easily  solved  by  the  fact 
appearing  upon  the  face  of  the  paper  that  the  arrangement  be- 
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tween  the  parties  thereto  was  only  for  about  fourteen  months^ 
a  time  so  short  as  to  be  entirely  inconsistent  with  the  idea 
that  plaintiff  intended  to  put  her  life  estate  into  the  venture. 
.Vgain,  under  the  circumstances  the  phrase  under  discussion 
was  strictly  appropriate  to  the  situation  the  parties  purposed 
solving  by  the  formation  of  the  partnership,  as  clearly  shown 
by  the  evidence, — ^the  payment  of  claims  against  the  estate  of 
J.  W.  Hart,  without  resort  to  the  real  property  other  than  the 
use  and  occupation  thereof,  a  reasonable  rent  charge  therefor, 
^^'hich  under  the  statute  was  applicable  to  that  purpose  by  the 
personal  representatives  of  the  deceased  and  with  which  they 
were  chargeable.  Sees.  3823,  3923,  Stats.  1898.  As  the 
whole  estate  belonged  to  plaintiff,  conditionally,  for  life, 
subject  to  the  title  of  the  personal  representatives  to  the  per- 
sonalty and  to  the  value  of  the  use  and  occupation  of  the 
realty  for  payment  of  claims  against  the  estate  and  the  ex- 
penses of  executing  the  will,  and  subject  to  the  further  contin- 
gency, which  she  was  interested  in  guarding  against,  that 
her  conditional  life  estate  in  the  realty  might  be  invaded  to 
pay  claims  of  creditors,  it  was  most  natural  that  she  should 
have,  in  form,  in  a  personal  way,  contributed  the  use  and  oc- 
cupation of  the  mill  plant  to' the  partnership  business,  and 
that  by  an  understanding  with  the  probate  court  the  rent 
value  thereof  should  be  charged  to  her  and  credited  to  the  es- 
tate, where  it  in  fact  belonged,  just  as  was  done.  In  that  sit- 
uation no  more  appropriate  language  could  probably  have 
been  selected  by  the  parties  to  express  plainly  in  a  few  words 
just  what  they  intended,  i.  e.,  that  what  belonged  to  plaintiff 
subject  to  the  contingency  of  its  being  needed  in  the  settle- 
ment of  the  estate,  and  to  the  estate  subject  to  the  contingency 
that  it  might  not  be  needed  for  the  purpose  of  settling  the 
same  and  would  then  go  over  to  plaintiff,  the  use  and  occupa- 
tion of  the  mill  plant  for  a  brief  period  should  be  contributed 
to  the  firm  business,  that  necessarily  to  be  conducted  in  such 
a  way  as  to  protect  all  the  primary  and  secondary  interests  of 
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plainti£F,  and  the  personal  representatives  of  the  J.  W.  Hart 
estate  as  well. 

Much  significance  is  attributed  by  the  learned  counsel  for 
plaintiff  to  the  identity  of  language  in  the  will  of  J.  W.  Hart 
used  in  devising  the  mill  property  to  her,  with  that  used  in 
the  partnership  contract  in  describing  her  contribution  to  the 
partnership  venture,  in  that  the  words  "use  and  occupation" 
were  resorted  to  in  both  cases.  We  are  unable  to  give  to  that 
the  force  which  counsel  urges.  In  the  will  the  unmistakable 
purpose  was  to  devise  to  plaintiff  a  conditional  life  estate  in 
all  the  property,  real  and  personal,  of  which  the  testator  died 
possessed.  In  such  an  instrument  mere  form  of  expression 
does  not  control  the  manifest  purpose  voiced  by  the  instru- 
ment when  read  as  a  whole*  That  may  be,  perhaps,  properly 
said  of  any  written  instrument,  but  more  emphatically  as  to 
wills  than  to  written  instruments  in  general. 

It  would  hardly  need  discussion,  we  should  say,  to  demon- 
strate that,  merely  because  the  grant  of  the  use  and  occupation 
of  realty  by  will  creates  a  life  tenancy  with  a  present  legal 
title  to  support  it^  it  does  not  follow  or  even  suggest  that  per- 
mission to  use  and  occupy  realty  for  a  brief  time  certain  cre- 
ates an  estate  or  tenancy  of  the  same  character.  The  one  is 
a  freehold  estate  classed  as  real  property,  strictly  so  called, 
with  the  relations  and  duties  of  life  tenant  to  remainderman, 
while  the  other  is  a  chattel  real,  an  estate  for  years,  with  the 
conventional  relations  and  duties  of  landlord  and  tenant. 
"The  active  manifestation  of  these  estates,"  it  is  said,  speak- 
ing of  the  latter  estates,  "is  in  the  conventional  relation  of 
landlord  and  tenant  or  lessor  and  lessee."  Rice,  Real  Prop. 
§  33;  1  Washb.  Real  Prop.  (5th  ed.)  76.  The  distinction 
between  a  life  estate  in  realty  and  an  estate  for  years,  the  re- 
lations between  life  tenant  and  remainderman  and  those  be- 
t^veen  landlord  and  tenant,  we  will  not  stop  here  to  discuss, 
believing  that,  in  a  general  way  at  least,  they  are  too  well  un- 
derstood to  need  more  at  this  time  than  to  be  mentioned  to 
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clearly  indicate  that  use  and  occupation  for  life  signifies  one 
kind  of  an  estate  with  relations  and  duties  peculiar  thereto, 
and  use  and  oocupation  for  a  definite  time  signifies  a  mere 
term  for  years  or  less  and  the  oonyentional  relation  of  land- 
lord and  tenant  with  duties  peculiar  thereto. 

Applying  what  has  been  said  to  the  contract  of  partnership 
before  us,  the  relation  of  landlord  and  tenant  between  plaint- 
iff and  the  firm  of  J.  S.  Hart  &  Co.  is  discovered  at  onccw 
Applying  it  to  the  will  of  J.  W.  Hart,  if  need  be,  and  the  re- 
lations of  life  tenant  to  remainderman  are  as  readily  dis- 
covered. As  the  duties  of  one  give  no  key  to  the  duties  of 
the  other,  the  similarity  of  the  phrase  used  in  one  instance  to 
that  used  in  the  other  has  no  significance  whatever. 

Having  determined  the  relations  of  the  firm  of  J.  S.  Hart 
&  Co.  to  the  mill  property,  the  various  questions  presented 
upon  both  sides  as  to  the  manner  the  court  stated  the  accoimt 
between  the  members  of  the  firm  are  not  difficult  of  solution. 
We  will  now  take  up  the  same  in  detail. 

The  first  two  complaints  made  by  the  plaintiff  are  gov- 
erned by  the  same  principle  and  will  therefore  be  considered 
together. 

1.  The  expenditures  made  by  the  firm  for  taxes  and  in- 
surance on  the  mill  plant  were  held  by  the  trial  court  to  be 
chargeable  to  plaintiff.  It  is  insisted  that  those  expenses 
should  have  been  charged  to  the  partnership,  first,  because 
the  life  tenancy  of  the  plaintiff  was  put  into  the  business  of 
the  firm ;  second,  because  the  taxes  and  insurance  on  the  mill 
property  were  proper  expenses  of  the  business  of  the  firm, 
which  it  was  expressly  stipulated  should  be  borne  by  the  par- 
ties equally.  The  first  proposition  is  supported  by  the 
learned  counsel  for  plaintiff  by  construing  the  partnership 
contract  as  a  transfer  of  the  plaintiff's  life  estate  to  the  part- 
nership. We  have  already  treated  that  adversely  to  ooun- 
sel's  contention.  The  second  contention,  it  would  seem,  must 
fall  with  the  first.    The  claim  that  the  firm  became  liable  to 
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keep  down  taxes  and  to  keep  up  insurance  as  a  life  tenant  of 
the  property  involves  an  admission  that  if  the  firm  acquired 
only  the  interest  of  a  term  for  years,  without  specific  agree- 
ments as  to  duties  to  be  performed,  those  duties  do  not  in- 
clude the  payment  of  taxes  and  insurance.  It  is  one  of  the 
distinguishing  characteristics  between  the  duties  in  the  one 
case  and  those  in  the  other  that  in  the  former  the  tenant  must 
keep  down  charges  upon  the  property,  such  as  taxes  and  in- 
surance, while  in  the  latter  those  burdens  are  carried  always 
by  the  landlord,  in  the  absence  of  some  special  agreement  to 
the  contrary.  The  lessee  is  never  liable  for  taxes,  insurance 
or  interest  on  incumbrances  unless  such  liability  forms  the 
subject  of  express  stipulation.  These  are  matters  entirely 
within  the  scope  of  the  landlord's  obligations.  A  lessee'  is 
liable  for  taxes  only  if  he  so  specially  covenants.  Shepardsoti 
V.  Elmore,  19  Wis.  424.  If  without  such  covenant  he  is  re- 
quired to  pay  the  taxes,  either  by  law  or  to  protect  his  lease- 
hold, he  may  deduct  the  same  from  the  rent  or  recover  the 
expense  of  the  landlord  by  action.  The  life  tenant,  however, 
where  there  is  no  covenant  or  provision  to  the  contrary,  must 
keep  down  all  charges  upon  the  property  necessary  to  pre- 
serve the  same  for  the  remainderman.  Phelan  v.  Boylan,  25 
Wis.  679;  Wood,  Landl.  &  Tenant  (2d  ed.)  139,  954,  968; 
Taylor,  Landl.  &  Tenant  (5th  ed.)  §§  318,  341. 

But,  says  the  learned  counsel,  if  it  be  conceded  that  the 
effect  of  plaintiff's  contributing  the  use  of  the  mill  plant  as 
her  part  of  the  partnership  capital  was  to  create  the  relation 
of  landlord  and  tenant,  it  does  not  necessarily  follow  that 
the  taxes  and  insurance  did  not  become  a  legitimate  expense 
of  the  firm  business  within  the  meaning  of  the  partnership 
contract.  True,  they  became  such  if  that  was  the  intention 
of  the  parties  thereto,  with  this  modification  of  counseFs 
statement,  that  nothing  short  of  clear  evidence,  within  the 
rules  of  law  on  the  subject,  will  establish  such  intention. 
There  is  no  such  agreement  shown  in  this  case.     The  only 
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agreement  between  the  parties  was  embodied  in  the  partner^ 
ship  contract  That  is  entirely  silent  on  the  subject  The 
use  of  the  general  language  requiring  the  parties  to  share 
equally  the  expenses  of  the  business  only  carried  into  the 
contract  the  obligation  that  would  have  existed  by  implicar 
tion  without  any  mention  of  it 

Not  only  the  language  of  the  contract  but  all  the  opera- 
tions under  it  show  that  one  member  of  the  firm  at  least  had 
no  idea  that  taxes  and  insurance  on  the  mill  plant  were  le- 
gitimate firm  expenses.  The  firm  took  credit  for  the  ex- 
penditures for  such  purposes  as  they  were  made,  from  first 
to  last,  and  such  treatment  thereof  was  disturbed  upon  the 
hearing  before  the  referee  by  adopting  the  view  now  urged 
as  to  the  meaning  of  the  partnership  contract,  basing  such 
adoption  in  part  on  evidence  of  Mrs.  Hart  as  to  how  she  un- 
derstood the  paper.  The  court,  in  a  proper  case,  can  look  to 
the  acts  of  parties  under  a  contract  in  aid  of  its  construction. 
It  cannot  do  so  when  the  contract  is  perfectly  plain.  An  at- 
tempt then  to  construe  is  in  fact  an  attempt  to  change.  Trav- 
elers' Ins.  Co.  V.  Friche,  94  Wis.  258,  68  N.  W.  958 ;  8.  C. 
99  Wis.  3*67,  74  N.  W.  372,  78  N.  W.  407 ;  Milwaukee  Co.  v. 
Isenring,  109  Wis.  9,  27,  85  K  W.  131 ;  Minnesota  8.  Co.  v. 
McCrossen,  110  Wis.  316,  321,  322,  85  K  W.  1019.  Prob- 
ably no  rule  is  better  understood  than  that  the  opinions  of 
the  parties  to  the  contract  as  to  what  they  took  it  to  mean  can- 
not be  resorted  to,  either  to  explain  or  change  it  Boden  v. 
Maker,  105  Wis.  539,  81  N.  W.  661;  Johnson  v.  PugK  HO 
Wis.  167,  85  N.  W.  641;  Milwaukee  C.  Asso.  v.  King  F.  £ 
M.  Co.  112  Wis.  647,  88  N.  W.  598 ;  Northern  T.  Go.  v.  Sny- 
der, 113  Wis.  516,  89  N.  W.  460. 

Counsel  for  plaintiff  make  the  suggestion  that  only  the  net 
use  of  the  property  was  put  into  the  firm  business,  which 
argues  that  it  was  not  supposed  she  would  be  required  to  pay 
any  insurance  burdens.  It  is  not  easy  to  understand  how  the 
firm  could  have  enjoyed  the  net  use  unless  some  one  else 
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paid  the  difference  between  that  and  grcMSS  use.  A  landlord 
grants  his  tenant  net  use,  and  for  that  reason  is  diarged  with 
taxes  and  insurance.  When  it  is  admitted  that  the  net  use 
was  contributed,  it  is  not  perceived  why  complaint  is  made 
because  the  contributor  is  charged  with  taxes  and  insurance. 
The  argument  of  the  learned  counsel  seems  out  of  harmony 
with  his  assignment  of  error.  That  appearance  is  not  changed 
by  his  illustrative  authority.  Helmer  r.  Yetzer,  92  Iowa, 
627,  61  N.  W.  206.  There  the  firm  of  A.,  A.,  G.  &  Y. 
contracted  with  H.  to  buy  live  stock  for  them,  the  under- 
standing being  that  the  latter  should  be  allowed,  as  compen- 
sation for  his  services,  one  half  of  the  profits  that  might  ac- 
crue to  Y.  as  a  member  of  the  firm.  The  business  was  con- 
ducted by  the  use  of  borrowed  money.  Interest  thereon  was 
charged  as  firm  expense,  thereby  affecting  the  profits  to  be 
distributed.  It  was  held  that  the  manner  of  charging  the  in- 
terest was  proper,  as  it  was  a  part  of  the  legitimate  business 
expense  of  the  firm,  and  that  H.  could  not  stand  in  any  bet- 
ter position  than  Y.  It  was  suggested  in  support  of  the  con- 
trary view  that  the  firm  might  as  well  have  charged  up  to  ex- 
pense rent  upon  their  packing  house,  but  the  court  said  obvi- 
ously not  so,  because  whereas  the  firm  borrowed  the  money 
for  use  it  did  not  rent  the  packing  house ;  it  owned  the  same. 
Applying  that  to  this  case,  whatever  was  necessary  to  carry 
the  burdens  incident  to  what  the  firm  owned  was  legitimate 
firm  expense.  As  the  firm  owned  only  a  leasehold  interest  in 
the  mill  plant, — ^the  mere  use  thereof  free  from  tax  and  in- 
surance burdens, — the  expenses  of  carrying  such  burdens  be- 
longed to  the  plaintiff,  the  landlord. 

2.  The  next  complaint  of  the  plaintiff  is  because  she  was 
charged  the  expense  of  constructing  a  new  building  in  plajce 
of  one  that  was  burned  down.  Since  in  the  plan  of  account- 
ing embodied  in  the  judgment  she  was  given  the  benefit  of 
the  insurance  money  received  on  account  of  the  burned  struc- 
ture in  excess  of  the  expense  of  the  new  one,  we  see  no  reason 
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why  this  subject  needs  attention.  We  do  not  understand  that 
the  assignment  of  error  covering  the  same  was  presented  for 
serious  consideration  except  in  the  event  of  its  being  held 
tbat  the  insurance  account  should  have  been  charged  to  the 
firm.  As  we  hold  otherwise, .  it  is  not  material  how  the  in- 
surance money  and  the  new  building  account  should,  strictly 
speaking,  have  been  handled,  since  in  the  final  result  plaintiff, 
while  being  charged  with  one  was  credited  with  the  other, 
and  so  was  not  harmed. 

3.  On  defendant's  appeal  error  is  assigned  because  ex- 
penditures for  repairs,  other  than  those  incident  to  operating 
the  mill  as  it  had  been  customarily  operated  immediately  be- 
fore the  firm  took  possession  thereof,  were  not  charged  to  the 
plaintiff  as  betterments.  To  support  the  contention  that  they 
should  have  been  so  charged,  counsel  cites  Braun's  Appeal; 
105  Pa.  St.  414;  Dwnnell  v,  Henderson,  23  N.  J.  Eq.  174; 
Goepper  v.  Kinsmger,  39  Ohio  St.  429 ;  Warren  v.  Rahen,  33 
Neb.  380,  60  N.  W.  257.  Very  many  authorities  of  that  kind 
mig^t  be  mentioned,  but  it  will  be  seen  they  do  not  support 
counsers  proposition.  The  first  case  is  to  the  effect  that  in 
keeping  partnership  accounts,  where  the  amount  the  manag- 
ing partner  is  entitled  to  receive  for  services  is  contingent 
upon  net  profits,  expenditures  for  betterments  should  be 
charged  to  the  appropriate  property  accounts  as  part  of  the 
partnership  capital  and  not  to  gross  income.  The  question  of 
whether  expenses  upon  leased  property  should  be  diarged  to 
the  lessor  was  not  even  remotely  involved,  nor  any  similar 
question.  In  each  of  the  second  and  fourth  cases  there  was 
an  express  agreement  involved,  covering  the  subject  of  charg- 
ing repairs  and  betterments  to  the  landlord.  In  the  third 
case  the  question  was  whether  improvements  of  a  permanent 
character,  put  upon  leased  property  by  a  partnership  lessee, 
such  premises  being  the  property  of  a  member  thereof  and 
there  being  no  proof  that  the  firm  paid  for  such  improve- 
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ments,  should  be  deemed  partnership  property  as  to  creditors 
of  the  firm,  and  the  decision  was  in  favor  of  the  lessor  of  the 
premises-  Plainly  that  does  not  touch  the  question  here  pre- 
sented. 

Now  this  familiar  rule  seems  to  foreclose  defendant  from 
any  reasonable  ground  to  complain  because  the  repair  ac- 
count, permanent  improvement  account,  and  fixed  machinery 
account  were  not  charged  to  plaintiff:  A  tenant,  in  the  absence 
of  some  clear  agreement  to  the  contrary,  is  conclusively  pre- 
sumed to  have  taken  the  leased  property  and  agreed  to  enjoy 
it,  as  regards  claims  upon  the  landlord,  as  it  was  when  the 
tenancy  commenced.  If  he  makes  any  additions,  by  way  of 
fixtures  or  otherwise,  to  the  property  during  the  tenancy,  in 
order  to  improve  the  value  thereof  for  his  use,  regardless  of 
whether  a  permanent  addition  to  the  value  of  the  freehold  or 
the  landlord's  interest  in  the  property  results,  without  some 
agreement  to  the  contrary,  binding  upon  the  landlord,  the 
benefit  after  the  term  goes  to  the  landlord  without  compensa- 
tion to  the  tenant,  unless  the  additions  to  the  property  are 
such  that  they  can  be  removed  during  the  tenancy  without  in- 
jury to  the  realty,  and  they  are  so  removed.  After  posses- 
sion of  the  property  by  the  tenant  ceases  he  cannot,  without 
the  landlord's  consent,  re-enter  to  remove  therefrom  any  addi- 
tions made  thereto  by  him,  and  in  the  event  of  his  removing 
any  such  additions  during  the  existence  of  the  tenancy  to  the 
damage  of  the  realty  he  is  liable  therefor.  Fitzgerald  v>  An- 
derson, 81  Wis.  341,  51  N.  W.  554;  Platto  v.  Gettelman,  85 
Wis.  105,  55  N.  W.  167 ;  Josslyn  v.  McCahe,  46  Wis.  591, 
1  N.  W.  174;  Second  Nat.  Bank  v.  0.  E.  Merrill  Co.  69  Wis. 
501,  34  N.  W.  514;  Keefe  v.  Furlong,  96  Wis.  219,  70  N. 
W.  1110 ;  Mueller  v.  C,  M.  &  St.  P.  R.  Co.  Ill  Wis.  300,  87 
N.  W.  239;  Kelley  v.  Border  City  Mills,  126  Mass.  148; 
ToA/lor  V.  Townsend,  8  Mass.  411.  There  being  no  claim 
here  that  there  was  any  express  agreement  of  plaintiff  to  pay 
Vol.  117—42 
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for  repairs  or  betterments  put  upon  the  mill  property  by  tbe 
firm,  or  any  agreement  at  all  in  fact  on  the  subject,  the  ac- 
counts under  discussion  were  not  properly  chargeable  to  her. 

4.  Attention  is  called  in  the  brief  of  counsel  for  defendant 
to  a  list  of  items  aggregating  $512.02  gathered  from  the  re- 
pair account  of  $4,829.01.  We  are  unable  to  find  that  there 
was  any  specific  exception  taken  to  the  findings  as  to  such 
items,  and  therefore  objections  to  the  court's  treatment 
thereof  cannot  be  considered.  The  exception  goes  to  the  en- 
tire account  of  $4,829.01  and  all  the  items  therein,  while  no 
complaint  is  made  as  to  the  greater  part  thereof.  If  it  was 
desired  to  preser\'e  an  exception  to  a  few  items  in  the  account, 
or  any  number  of  items  less  than  the  whole,  the  balance  being 
admitted  to  be  correctly  charged,  an  objection  should  have 
been  taken  specifically  pointing  out  the  particular  items  ob- 
jected to.  Warner  v.  Cuchow,  90  Wis.  291,  63  N.  W.  238; 
Bailey  v.  Costello,  94  Wis.  87,  68  N.  W.  663 ;  IngersoU  v. 
Seatoft,  111  Wis.  461,  87  N.  W.  460.  The  general  excep- 
tion covered  the  controversy  as  to  whether  the  account  as  a 
whole  was  chargeable  to  the  firm.    That  is  alL 

5.  Complaint  is  made  because  items  charged  against  plaint- 
iff upon  the  books  of  the  firm,  aggregating  $10,000,  for  rent, 
and  credited  to  the  J.  W.  Hart  estate  account,  were  held  to 
have  been  improperly  so  charged  and  credited  and  were  ac- 
cordingly cross-entried,  plaintiff  being  given  credit  and  the 
J.  W.  Hart  estate  debited.  The  undisputed  situation  seems  to 
be  this :  Plaintiff  at  the  outset  assumed  the  right  to  turn  the 
use  of  the  mill  plant  over  to  the  firm  of  J.  S.  Hart  &  Co., 
though  the  value  of  such  use,  in  fact,  for  the  time  being,  was 
an  asset  of  the  estate  in  the  hands  of  the  personal  repre- 
sentatives of  J.  W.  Hart,  for  the  purpose  of  paying  claims 
allowed  against  his  estate.  Sees.  3823,  3923,  Stats.  1898. 
Under  those  circumstances,  obviously,  the  only  way  she 
could  have  rightfully  put  the  use  of  the  mill  plant  into  the 
firm  as  she  did,  was  either  to  herself  pay  the  value  of  the 
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use  to  the  estate,  or  have  the  firm  pay  it  for  her  account.  It 
was  deemed  best  for  her  interests  and  for  the  interests  of  the 
estate  that  the  mill  business  should  be  continued,  and  that  the 
personal  property  of  the  estate  in  use  and  for  use  in  connec- 
tion with  such  business  should  be  taken  into  the  firm  and 
credited  as  fast  as  available  as  cash  assets  and  to  have  the 
firm  assume  the  payment  of  the  estate  debts,  charging  dis- 
bursements in  that  regard  against  such  credits.  That  way  of 
handling  the  settlement  of  the  estate,  though  somewhat  ir- 
regular, was  entered  upon  and  pursued  to  the  end  in  good 
faith  with  the  approval  of  the  probate  judge  and  to  the  evi- 
dent advantage  of  plaintiff.  The  personal  estate  of  J-.  W. 
Hart,  deceased,  thereby  became,  in  effect,  firm  property,  and 
was  used  for  the  legitimate  purpose  of  settling  the  estate. 
The  estate  account  was  merely  a  convenient  conduit  through 
which  to  put  the  matters  of  debit  and  credit  which  actually 
should  have  been  kept  by  the  executors  as  matters  entirely 
separate  and  distinct  from  the  firm  in  form  as  well  as  in  fact 
They  were  so  kept  in  effect.  All  available  assets  of  the  estate 
applicable  to  the  payment  of  claims  against  it,  including  the 
value  of  the  use  of  the  mill  plant  at  $2,500  per  year,  were 
credited  to  the  estate  upon  the  books  of  the  firm,  plaintiff 
being  charged  with  the  rent  because  the  use  of  the  mill  plant 
had  been  appropriated  by  her  as  part  of  the  firm  capital, 
while  the  same  was  an  asset  in  the  hands  of  the  personal  rep- 
resentatives of  J.  W.  Hart  for  the  payment  of  debts  against 
the  estate.  It  was  necessary  under  the  circumstances,  it  will 
be  readily  seen,  to  handle  the  matter  as  it  was  handled  in 
order  that  the  rentable  value  of  the  property  might  be  set 
aside  for  use  so  far  as  necessary  for  legitimate  estate  purposes. 
The  county  judge  was  a  party  to  the  plan  adopted,  and  it  was 
executed  with  his  approval,  as  we  have  said.  While  plaint- 
iff was  charged  with  the  rent,  since  she  was  to  all  intent*  and 
purposes  the  owner  of  the  estate,  subject  to  the  allowed  claims 
against  it  and  the  expenses  of  executing  the  will,  she  got  the 
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full  benefit  of  ©very  doUar  of  the  debit  cbaj^ges  by  a  cor- 
responding credit  in  the  estate  account  Mr.  Hart  testified 
that  his  understanding  was  that  everybody  concerned  was  sat- 
isfied with  the  matter,  and,  as  to  the  county  judge^  that  he 
directed  that  the  value  of  the  use  of  the  mill  plant  should  be 
set  aside  as  it  was ;  that  the  estate  account  was  treated  as  rep- 
resenting the  interests  of  creditors  of  the  estate  primarily, 
and  secondarily  those  of  Mrs.  Hart,  so  that  when  she  was 
charged  in  one  account  she  was  in  effect  credited  in  the  other. 
After  the  absolute  time  allowed  by  eitatute  for  settling  the  es- 
tate, application  was  made  to  the  probate  court  for  an  exten- 
sion ©f  time  to  pay  allowed  claims,  in  which  plaintiff  joined, 
showing  that  the  income  of  the  mill  property  for  such  pay- 
ment was  being  made  available  at  tiie  rate  of  $2,600  per  year. 
The  additional  time  petitioned  for  was  allowed  on  the  show- 
ing so  made.  On  that  state  of  the  case  we  axe  unable  to  per- 
ceive upon  what  legal  or  equitable  principle  it  was  found 
necessary  or  proper  to  take  the  rent  charge  out  of  the  plaint- 
iff's account  as  it  appeared  upon  the  books  of  the  firm  and 
charge  the  same  back  to  the  estate  account  We  may  reason- 
ably assume  that  it  would  not  have  been  done  if  the  effect 
hereafter  noticed  had  been  appreciated.  The  income  of  the 
property*  belonged  just  where  it  was  originally  placed,  since 'the 
mode  of  handling  the  estate  matter  met  the  approval  of  the 
county  judge.  Every  dollar  of  the  value  of  the  use  of  the  prop- 
erty, it  will  be  easily  seen,  in  the  manner  the  account  was  kept, 
waa  bound  necessarily,  in  the  end,  to  reach  the  proper 
owner, — to  go  to  the  creditors  of  J.  W.  Hart  or  to  pay  the  ex- 
penses of  executing  his  will  primarily  and  if  required  for  thafr 
purpose,  otherwise  to  go  back  to  plaintiff.  After  the  whole 
affair  as  to  every  one  interested  in  the  estate,  except  plaintiff, 
was  closed,  it  was  manifestly  wrong  to  charge  and  credit 
back  the  rent, — ^to  thereby  bring  the  estate  in  debt  to  the  firm 
whereas  it  was  in  fact  in  credit,  and  to  then  treat  the  debit 
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balance  against  the  estate  as  a  loss  to  the  firm  whereas  there 
was  ample  property  of  the  estate  to  pay  the  debt.  The  preju- 
dice in  this  to  J.  S.  Hart  will  be  made  to  fully  appear  in  what 
follows. 

6.  By  the  trial  court's  corrections  of  the  accounts  of  the 
firm,  when  they  were  ready  for  closing  and  striking  a  final 
balance  as  between  the  parties  thereof,  there  was  a  debit  bal- 
ance against  the  estate  of  J.  W.  Hart  of  $3,320.97.  That 
was  created,  as  before  indicated,  by  charging  the  estate  ac- 
count with  the  items  of  rent  aggregating  $10,000  and  credit- 
ing the  same  to  plaintiff.  If  there  was  in  fact  the  sum  of 
$3,320.97  due  the  firm  from  the  estate  and  it  had  been  known 
before  the  final  closing  of  the  estate,  it  could  readily  have 
been  collected.  It  undoubtedly  would  have  been  collected, 
thereby,  by  so  much,  reducing  the  property  which  ultimately 
came  to  the  possession  of  the  plaintiff.  Before  such  indebted- 
ness, so  called,  was  brought  to  light  by  the  peculiar  system 
of  accounting  adopted  by  the  referee  and  sanctioned  by  the 
court,  the  entire  residue  of  the  estate  property  had  passed 
to  the  possession  and  enjoyment  of  plaintiff.  The  effect  of 
closing  the  debit  estate  account  by  charging  the  same  to 
profit  and  loss  resulted,  necessarily,  in  increasing  plaintiff's 
ultimate  credit  balance  by  half  of  the  charge,  and  increasing 
J.  S.  Hart's  debit  balance  by  a  corresponding  amount.  That 
is,  instead  of  the  whole  amount  of  the  indebtedness  of  the 
estate  coming  to  the  firm  as  a  cash  asset  from  the  property  of 
the  estate,  it  was  needlessly  treated  as  a  loss  and  Mr.  Hart 
was  made  to  bear  half  of  it  Defendant  very  properly  com- 
plains of  that.  In  our  judgment  it  does  not  admit  of  serious 
discussion  that  the  debit  balance  credited  against  the  estate 
by  the  system  of  accounting  in  the  court  below  was  wholly 
fictitious;  that  the  disposition  of  the  same  was  made  either 
through  a  misconception  of  the  legal  and  equitable  rights  of 
the  parties  or  of  the  prejudicial  effect  thereof  upon  Mr.  Hart, 
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and  possibly  of  botL  The  debit  balance  should  be  restored 
and  then  paid  out  of  the  item  of  rent  which  should  be  charged 
back  to  plaintiff  and  credited  to  the  estate  account.  The 
method  adopted,  of  turning  an  asset  of  the  firm  into  a  loss 
at  the  expense  of  one  member  of  the  firm  and  a  gain  to  the 
other,  is  strongly  illustrative  of  the  care  that  should  be  taken 
in  settling  partnership  acoaunts. 

Objection  is  made  to  a  credit  of  $460  to  plaintiff.  That  is 
claimed  to  have  been  an  arbitrary  reduction  of  her  debit  bal- 
ance to  the  firuL  The  suggestion  is  made  that  it  represents 
the  amount  of  the  separate  inventory  of  allowances  made  to 
plaintiff  in  the  settlement  of  her  husband's  estate.  No  intel- 
ligent explanation  has  been  given  why  it  should  be  considered 
that  plaintiff  directly  or  indirectly  delivered  to  J.  S.  Hart  & 
Co.  the  special  allowance  made  to  her  out  of  her  husband's  es- 
tate, or  why  it  should  be  considered  that,  if  she  did,  she  did 
not  at  the  time  receive  the  proper  credit  If  she  put  that 
property  into  the  firm  it  seems  she  must  have  got  credit  for 
it  If  she  did  not  put  it  into  the  firm  she  is  not  entitled  to 
credit  for  it  merely  because  she  and  her  associate  executors 
were  responsible  for  the  assets  of  the  estate.  In  no  way  that 
we  can  imagine  could  the  estate  be  legitimately  brought  into 
debt  to  plaintiff  on  account  of  that  matter.  Counsel  for  de- 
fendant say  there  is  nothing  in  the  record  to  justify  the 
court's  action,  and  counsel  for  plaintiff  fail  to  point  out  any 
warrant  for  it  or  even  to  make  a  suggestion  which  to  our 
minds,  if  true,  justifies  it. 

Further  objection  is  made  to  the  allowance  of  interest  to 
plaintiff  from  the  date  of  the  referee's  report,  November  22, 
1898,  since  that  was  not  the  date  of  the  final  adjustment  of 
the  balance  found  due  plaintiff,  the  final  balance  not  having 
been  arrived  at  till  June  27,  1900.  The  objection  is  intensi- 
fied in  significance  by  the  fact  that  upon  this  appeal  radical 
changes  have  been  decided  upon  in  the  accounts  whidi  must 
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bring  the  date  of  the  determination  of  the  final  balance  down 
to  that  of  the  decision  of  the  case  hera  It  is  undoubtedly  the 
true  rule  that,  except  in  special  circumstances,  interest  is  not 
to  be  allowed  upon  partnership  accounts  as  between  partners 
until  the  final  balance  is  stated,  in  the  absence  of  an  agree- 
ment between  the  parties  to  the  contrary.  Marsh  v.  Fraser, 
37  Wis.  149 ;  Oilman  v.  Vaughan,  44  Wis.  646.  We  think, 
under  all  the  drcumstancee,  that  rule  should  govern  in  this 
case;  that  there  are  no  special  circumstances  varying  the  gen- 
eral rula 

Further  objection  is  made  because  full  costs  were  taxed  in 
favor  of  plaintiff.  The  matter  of  costs  in  such  a  case  rests 
in  the  sound  discretion  of  the  trial  court  unjjer  some  general 
established  rules  as  to  what  is  equitable  in  such  matters,  and 
subject  to  review  for  abuse  of  judicial  authority.  OUman  v. 
Vaughan,  supra.  Sec.  2918,  Stata.  1898.  If  the  judgment 
complained  of  were  to  be  affirmed  on  the  merits,  the  decision 
below  as  to  costs  would  not  be  disturbed.  However,  the  as- 
pect of  the  case  now  is  so  changed  from  that  apparent  to  the 
trial  court  that  it  is  by  no  means  certain  or  even  probable  that 
such  court  would  give  full  costs  to  the  plaintiff  if  the  matter 
were  to  be  decided  there.  As  the  case  stands  it  is  a  very 
proper  one  for  a  division  of  costs  between  the  parties.  No 
reprehensible  fault  is  discovered  in  the  conduct  of  Mr.  Hart. 
Everything  that  came  into  the  partnership  business  while 
imder  his  charge  was  honestly  accounted  for.  His  manner  of 
keeping  the  partnership  accounts,  which  has  been  the  subject 
of  so  much  complaint,  stands  justified  in  a  very  great  degree 
by  the  final  outcome.  It  stands  substantially  approved,  ex- 
cept as  to  the  repair  and  machinery  accounts.  His  conduct 
as  to  those  matters  may  well  be  attributed  to  mere  mistake 
of  law, — one  made  in  solving  a  question  o:^  such  serious  >loubt 
and  difficulty  that  it  has  taken  several  hearings,  long  litiga- 
tion, and  at  last^  upon  careful  presentation  of  the  matter  on 
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both  sides,  a  decision  of  this  court,  to  finally  determine.  Mr. 
Hart  was  brought  into  court  charged,  among  other  things, 
with  fraud,  which  has  been  wholly  disproven.  Many  unten- 
able claims  were  made  against  him  in  the  complaint,  which 
he  wa£  compelled  to  make  answer  to  and  to  disprove.  Instead 
of  the  condition  of  the  partnership  affairs  having  been  kept 
from  the  knowledge  of  plaintiff  as  was  charged,  it  appears 
that  she  had  ample  opportunity  to  inform  herself  fully;  that 
if  she  did  not  it  was  not  the  fault  of  Mr.  Hart  No  advan- 
tage was  taken  of  her  by  him  by  reason  of  his  confidential 
relations  to  her  in  any  respect.  More  than  twenty  years  be- 
fore this  suit  was  commenced  and  before  the  machinery  and 
repair  accounts  were  charged  to  her,  but  after  the  debit  bal- 
ances were  determined  upon,  the  books  were  examined  and  a 
statement  of  such  accounts  made  and  exhibited  to  her.  That 
showed  due  from  the  estate  to  the  firm  $7,177.10,  which  was 
rightfully  chargeable  to  the  plaintiff,  either  directly  or  indi- 
rectly, as  she  ought  to  have  known,  and  it  has  been  now  so 
charged.  The  doubt  and  difficulty  that  have  caused  the  ex- 
pense of  this  litigation  are  as  much  attributable  to  illegiti- 
mate claims  of  plaintiff  as  to  such  claims  upon  the  part  of 
Mr.  Hart  On  the  whole  at  least  one  half  of  the  costs  of  the 
litigation  should  be  paid  by  plaintiff.  What  the  total  thereof 
was  cannot  be  told  here  from  the  record,  because,  whereas  dis- 
bursements made  by  plaintiff  were  taxed,  those  made  by  Mr. 
Hart  were  not  We  have  concluded  to  adjust  the  matter  with- 
out further  taxation  of  costs  by  naming  a  sum  which  will  in 
our  judgment  require  plaintiff  to  pay  at  least  one  half  of  the 
entire  taxable  costs  of  the  suit 

Now  we  restate  the  account  between  the  parties  in  harmony 
with  the  foregoing,  by  starting  with  the  credit  balance  in  the 
profit  and  loss  account^  the  debit  balances  in  the  accounts  to 
partners,  and  the  two  credit  items  of  $50  and  $160.15  to 
plaintiff.     That  gives  us  a  trial  balance  sheet  with  the  ac- 
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ooiints  as  they  stood  before  they  were  closed  by  striking  the 
final  balance  between  the  partners,  thus : 


Profit  and  Iobb 

J.  8.  Hart 

C.  O.  Hart 

C.  C.  Hart. . . . 

C.  C.  Hart.... 


$29,477 
22,267 


$51,746 


32 


$51»535 


50 
160 


$51,745 


17 

3 
32 


We  are  unable  to  understand  why  the  credits  of  $50  and 
$160.15  were  given  plaintiff.  We  cannot  even  conjecture 
why  the  credit  of  $160.15  was  so  given.  But  as  no  complaint 
in  respect  thereto  is  made  in  the  printed  brief  of  defendant, 
though  the  matter  seems  to  have  been  covered  by  the  excep- 
tions, we  will  leave  the  subject  where  we  find  it. 

With  the  foregoing  trial  balance  to  start  with,  we  correct 
the  improper  charge  of  the  debit  balance  in  the  estate  account, 
of  $3,320.97,  to  profit  and  loss  account  by  crediting  the  latter 
account  and  charging  the  former;  We  correct  the  error  of 
crediting  plaintiff  the  rent  account  of  $10,000  and  charging 
the  same  to  the  estate  account,  by  crediting  the  latter  account 
and  charging  the  former.  We  correct  the  error  of  giving 
plaintiff  a  credit  of  $450,  the  supposed  amount  of  the  special 
inventory  in  the  estate  of  J.  S.  Hart,  deceased,  by  charging 
the  same  back  to  her,  giving  credit  to  profit  and  loss.  That  is 
a  troublesome  item  to  dispose  of.  We  are  satisfied  that  it  was 
improperly  credited  to  plaintiff.  It  must  have  been,  when 
credited  to  her,  charged  to  some  other  account,  or  otherwise 
the  accounts  as  a  whole  would  be  out  of  balance.  We  have 
concluded  that  it  is  most  probable  that  it  shoidd  go  to  profit 
and  loss.  We  find  no  evidence  that  it  was  charged  to  the  es- 
tate. It  evidently  did  not  represent  property  actually  turned 
over  to  plaintiff  which  was  in  the  hands  of  the  firm  and  with 
which  she  was  charged,  because  it  seems  plain  that  the  special 
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allowance  of  property  was  delivered  to  plaintiff  early  in  the 
settlement  of  the  estate  and  did  not  oome  out  of  property  with 
which  the  estate  was  credited  on  the  books  of  the  firm.  TbQ 
corrections  of  the  debit  and  credit  charges  as  indicated  take 
this  form: 


J.  W.  Hart  estate 

Profit  and  Ices 

C.  G.  Hart,  rent  recharged 

J.  W.  Mart  estate  recredited 

0.  0.  Hart,  special  inventory  rechai^ged 

Profit  and  loss 


10,000 
460 


113,770 


97 


97 


I  3,320 

10,000 

460 


$13,770 


97 


97 


Using  a  form  more  condensed  than  one  technically  correct^ 
for  greater  convenience,  we  now  post  such  work  and  balance 
the  accounts  ready  for  final  closing  between  the  partners,  as 
follows: 


Profit  and  Loss  Account. 


Circuit  court's  balance 

$56,306 

14 

$51,535 

3,320 

450 

17 

From  estate  accounts 

97 

Prom  Dlaintiff' s  account 

Tnie  credit  balance 

Proof 

155,306 

14 

$55,306 

14 

J.  W.  Hart's  estate  Dr.  balance 

$3,320 
6,679 

97 
03 

$10,000 

Hent  from  Dlaintiff's  account 

True  Cr.  balance 

Proof 

$10,000 

$10,000 

T  g  Hftrfc.  circuit  court  balance 

$29,477 

61 

G  C  Hart,  circuit  court  balance 

$22,267 

450 
10,000 

71 

60 
160 

32,607 

Credit  items 1 

Rechanra 

16 

Recbarore 

Tme  T)r.  balance . . . . , 

66 

Proof 

$32,717 

71 

$32,717 

71 
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Collection  of  Above  Balances. 


Profit  and  loss 

$29,477 
32,507 

61 
66 

$55,306 
6,679 

14 

J.  W.  Hart  estate 

as 

J.  a   Hart 

0-  0,  Hart ...» 

$61,985 

17 

$61,985 

17 

We  now  dispose  of  the  estate  account  by  crediting  thereon 
an  amount  equal  thereto,  giving  plaintiff  credit  for  a  cor- 
responding amount,  and  dispose  of  the  profit  and  loss  account 
in  the  ordinary  way  by  crediting  one  half  thereof  to  each  of 
the  partners  and  charging  to  profit  and  loss  corresponding 
amounts  in  this  form : 


J.  W.  Hart  estate. 

C.  C.  Hart.... 
i profit  and  loss.. 

J.  8.  Hart.... 
i profit  and  loss.. 

a  0.  Hart  . . . 


$  6,679 

03 

$  6,679 

27,653 

07 

27,653 

27,653 

07 

27,653 

03 
07 
07 


We  now  post  that  work  into  the  proper  accounts  and  bring 
them  to  a  balance  in  this  form : 


Profit  and  loss  Cr.  balance  down . 

r  J.  8.  Hart 

rC.  C.  Hart 


J.  W.  Hart  estate  balance  down 
Covered  into  C.  C.  Hart  account. . . 


C.  C.  Hart  balance  down. 

From  estate  account. . 

i  profit  and  loes 

Cr.  balance 


J.  8.  Hart.  bal.  down  . 
I^pront  and  loss  . . 
Fmal  Dr.  balance. 


$27,653 
27,653 


$55,306 


$  6,679 


$32,507 
1,824 


'$.34,332 


$29,477 


$29,477 


07 

or 


14 
03 
56 
54 


10 


61 


61 


$55,306 


$55,306 


$  6,679 


$  6,679 
27,6.")3 


$27,653 
1,824 

$29,477 


14 


14 
03 


03 
07 


$34,332     10 


07 
54 

61 
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Showing,  as  a  final  result,  that  plaintiff  has  a  credit  balance 
of  $1,824.54,  and  that  there  is  a  debit  balance  against  the  J.  S. 
Hart  interest  of  a  corresponding  amount  She  is  entitled 
to  judgment  for  $1,824.54,  with  interest  thereon  from  the 
date  of  the  filing  of  this  opinion  and  an  equitable  portion  of 
the  costs  of  the  litigation,  which  we  fix  at  $75.  Defendant 
should  have  as  costs  in  this  court  on  plaintiff's  appeal,  at- 
torney's fees,  clerk's  fees,  and  only  $50  for  printing,  and  on 
his  appeal  attorney's  fees,  clerk's  fees,  and  $75  for  printing. 

By  the  Court, — The  judgment  of  this  court  is  that  plaintiff 
take  nothing  on  her  appeal  and  that  defendant  recover  thereon 
clerk's  fees,  attorney's  fees,  and  fifty  doUars  for  printing. 
The  judgment  on  defendant's  appeal  is  that  the  judgment  ap- 
pealed from  be  and  is  hereby  modified  by  changing  the  words 
and  figures  for  damages  therein  "thre^  thousand  seven  hun- 
dred ten  and  2-100  dollars  ($3,710.02)"  to  one  thousand 
eight  hundred  twenty-four  and  54-100  dollars  ($1,824.54) 
and  by  changing  the  words  and  figures  for  costs  to  seventy- 
five  dollars,  and  by  changing  the  date  from  which  interest  is 
to  be  recovered  on  damages  to  May  8,  1903 ;  and  that,  as  so 
modified,  the  judgment  is  affirmed,  defendant  to  recover  on 
his  appeal,  bjb  costs,  clerk's  fees,  attorney's  fees,  and  $75  for 
printing. 

Dodge,  J.,  took  no  part. 


State  ex  ejel.  Gastee,  Plaintiff  in  error,  vs.  Whitcheb, 
Sheriff,  Defendant  in  error. 

April  BO—May  8.  190S. 

Certiorari:  Habeas  corpus:  Office  of  torits:  Rea  judicata:  JurUdio- 
tional  error:  Appeal  and  error. 

1.  Except  where  a  writ  of  certiorari  is  used  in  an  anclUary  pro- 
ceeding it  has  no  legitimate  use  except  to  try  the  validity,  on 
jurisdictional  grounds,  of  some  judicial  or  giMui-judicial  de- 
termination. 
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2.  Except  where  a  writ  of  habeas  corpus  is  used  in  an  ancillary 

proceeding,  the  only  otSce  thereof  is  to  initiate  proceedings  in 
the  nature  of  an  action  to  test  the  right  to  personal  liberty, 
only  Jurisdictional  questions  being  involved,  in  the  judicial  or 
quasi'judiciBl  proceedings  upon  which  the  right  to  detain  the 
person  whose  liberty  is  claimed  is  based. 

3.  A  writ  of  certiorari  reaches  and  requires  the  production  of  a  Ju- 

dicial or  quasirjudicial  refcord,  but  never  the  body  of  any  per- 
son, while  a  writ  of  habeas  corpus  reaches  the  latter  but  not 
the  former.  When  the  latter  writ  is  used  for  its  general  pur- 
pose, the  former  may,  in  aid  of  it,  be  used  for  its  particular 
purpose. 

4.  The  suing  out  of  a  writ  of  habeas  corpus  is  to  all  intents  and 

purposes  the  commencement  of  an  action  wherein  there  is,  in 
effect,  a  plaintiff  and  a  defendant,  and  the  final  decision  of  the 
court  or  officer  in  the  proceedings,  within  its  or  his  Jurisdiction 
to  decide,  is  res  judicata  and  binding  upon  all  courts  till  set 
aside  by  some  appropriate  proceeding  for  reviewing  Judicial 
errors. 

6.  The  idea  that  every  error  in  deciding  upon  the  merits  in  a  habeas 

corpus  action  is  Jurisdictional  error  has  no  place  in  our  Judi- 
cial system. 
€.  Where  error  is  claimed  in  deciding  upon  the  merits,  either  in 
favor  of  or  against  the  person  whose  liberty  is  involved,  and 
it  is  desired  to  have  the  same  reviewed  here,  since  the  change 
in  the  Code  whereby  the  decision  in  a  habeas  corpus  proceed- 
ing may  be  brought  to  this  court  by  writ  of  error  by  either 
side,  each  step  therein  to  that  end  must  be  appropriate  for  the 
review  of  Judicial  error. 

7.  A  writ  of  habeas  corpus  having  been  sued  out  before  a  circuit 

court  commissioner  to  test  the  right  of  a  person  to  his  liberty 
who  is  in  legal  custody,  in  form,  upon  the  decision  of  an  ex- 
amining magistrate  holding  him  for  trial  before  the  circuit 
court  upon  a  criminal  charge,  and  such  commissioner  having 
proceeded  in  due  form  to  a  decision  in  the  matter  against  the 
petitioner,  a  writ  of  certiorari  to  review  such  decision  before 
the  circuit  court  challenged  only  the  commissioner's  Jurisdic- 
tion to  make  it,  and  did  not  raise  the  question  of  whether  in 
making  it  he  committed  Judicial  error. 

8.  In  the  case  above  stated  a  writ  of  error  to  test  the  question  of 

whether  the  circuit  court  rightly  affirmed  the  commissioner, 
reaches  only  the  question  of  whether  such  court  erred  in  hold- 
ing that  the  commissioner  acted  within  his  Jurisdiction. 
[Syllabus  by  Mabshaix,  J.] 
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EsBOB  to  review  an  order  and  judgment  of  the  circuit 
court  for  Kenosha  oounly:  E.  B.  Belden,  Circuit  Judge. 
Affirmed. 

Plaintiff  in  error,  by  an  examining  magistrate,  in  due  form 
of  law,  was  held  for  trial  at  the  circuit  court  for  Eenoeha 
county,  Wisconsin,  upon  two  charges  of  criminal  bribery. 
One  was  alleged  in  the  complaint  to  have  been  committed 
June  25,  1900 ;  the  other  July  2,  1900.  The  particulars  of 
the  charge  in  the  first  count  differ  from  those  in  the  second 
only  in  the  amount  of  money  alleged  to  have  been  paid  for 
official  influence  and  action.  The  description  of  the  offense 
of  June  25, 1900,  was  in  the  main  as  follows:  June  25, 1900, 
at  the  city  of  Kenosha,  in  said  county,  John  Oaster,  being 
then  an  alderman  of  the  city  of  Kenosha  and  a  member  of  its 
common  council,  did  unlawfully,  feloniously  and  corruptly 
solicit,  accept  and  receive,  and  agree  to  receive,  of  a  person 
named,  a  specified  consideration,  including  $50  in  money, 
upon  an  agreement  that  his  vote,  opinion,  judgment^  and 
action  should  thereby  be  influenced  in  favor  of  and  that  he 
should  vote  for  the  passage  of  a  certain  street  railway  ordi- 
nance, particularly  described,  then  before  such  council  for 
consideration,  the  person  paying  such  consideration  and  en- 
tering into  such  corrupt  agreement  with  said  Oaster  knowing 
of  the  latter's  official  position. 

The  accused  was  admitted  to  bail  and  subsequently  sur- 
rendered to  the  sheriff  of  Kenosha  county  by  his  bondsmen. 
Thereupon  he  sued  out  of  the  circuit  court  for  Kenosha 
county  a  writ  of  habeas  corpus,  returnable  before  a  circuit 
court  commissioner,  to  test  the  legality  of  his  detention  under 
the  proceedings  before  the  examining  magistrate.  The 
ground  of  illegality  alleged  in  the  petition  for  the  writ  was 
that  there  was  no  evidence  before  the  conmiitting  magistrate 
warranting  the  conclusions  reached  by  him.  Due  return  was 
made  to  the  writ    The  result  of  the  proceeding  was  that  the 
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jurisdiction  of  the  committing  magistrate  was  sustained  and 
the  accused  was  remanded  accordingly. 

Thereafter,  while  he  was  in  custody  pursuant  to  such  re- 
mand, upon  a  petition  setting  forth  the  history  of  all  the  pro- 
ceedings before  the  committing  magistrate  and  the  subsequent 
proceedings  mentioned,  and  alleging  that  the  decision  of  the 
commissioner  was  erroneous  and  of  no  effect  because  there 
was  no  evidence  warranting  the  conclusions  reached  by  the 
committing  magistrate,  a  writ  of  certiorari  was  sued  out  of 
the  circuit  court  to  test  the  validity  of  the  decision  in  the 
habeas  corpus  proceedings.  Due  return  was  made  to  the  writ 
and  such  proceedings  were  thereafter  had  in  the  matter  upon 
the  record  that  the  order  of  the  commissioner  was  affirmed. 
A  writ  of  error  was  then  sued  out  to  bring  the  order  and  judg- 
ment of  affirmance,  and  all  the  proceedings  upon  which  the 
same  were  bajsed,  before  this  court  for  review. 

WaUace  IngaLls,  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  signed  by 
Albert  E.  BucJcmaster,  district  attorney,  and  by  the  Attorney 
General,  and  the  cause  was  argued  orally  by  W.  D.  Corrigan, 
second  assistant  attorney  general,  and  by  Mr.  Buchmaster. 

Mabshaxx.,  J.  The  question  before  us  for  decision  is  not 
whether  the  examining  magistrate  committed  jurisdictional 
error  in  deciding  that  a  proper  case  was  presented  to  him  upon 
the  complaint  and  the  evidence  for  holding  the  accused  ^or 
trial,  but  whether  the  court  commissioner,  in  the  habeas 
corpus  action,  committed  jurisdictional  error  in  deciding  that 
the  examining  magistrate  did  not  commit  such  error.  That 
is  a  situation  evidently  not  comprehended  by  counsel  upon 
either  side,  who  probably  shaped  their  course  in  the  light  of 
Staie  ex  rel.  McCaslin  v.  Smith,  66  Wis.  93,  26  N.  W.  258, 
and  Wright  v.  Wright,  74  Wis.  439,  43  N.  W.  145.  A  writ 
of  certiorari  reaches  only  jurisdictional  errors,  when  sued  out 
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to  test  the  validity  of  some  judicial  or  qiuisirjudicial  proceed- 
ing. It  has  no  other  use,  except  to  bring  before  the  court  a 
record  material  to  be  considered  in  exercising  jurisdiction  in 
deciding  a  matter  presented  by  some  other  writ.  State  ex  rel. 
Fourth  Nat.  Bank  v.  Johnson,  103  Wis.  591,  79  N*.  W.  1081. 
But  in  the  case  before  us  it  was  so  used.  A  writ  of  habeas 
corpus  reaches  the  body  but  not  the  record;  it  also  reaches 
jurisdictional  matters,  but  it  does  not  reach  the  record.  A 
writ  of  certiorari  reaches  the  record  but  not  the  body.  So 
when  jurisdiction  is  obtained  by  the  issuance  of  a  writ  of 
habeas  corpus  to  bring  the  body  of  the  person  whose  liberty 
is  involved  into  court,  if  it  be  necessary  to  produce  the  record 
upon  which  his  detention  is  baaed,  that  may  be  accomplished 
by  using  the  writ  of  certiorari  as  an  ancillary  proceeding. 
When  it  is  used  as  the  foundation  for  jurisdiction  to  bring  up 
and  decide  upon  the  validity  of  a  judicial  determination  by 
any  body  or  officer,  jurisdictional  questions  only  are  reached, 
and  such  questions  pertaining  to  the  determination  made  by 
the  officer  or  body  particularly  complained  of.  Barnes  v, 
Schmitz,  44  Wis.  482 ;  Alford  v.  Jacobson,  46  Wis.  574,  1 
K  W.  233 ;  State  ex  rel.  Dumer  v.  Huegin,  110  Wis.  189,  85 
N.  W.  1046 ;  Slate  ex  rel.  Augusta  v.  Losby,  115  Wis.  57,  67, 
90  K  W.  188. 

The  practice  of  testing  the  validity  of  decisions  of  circuit 
court  commissioners  in  habeas  corpus  proceedings  by  writ  of 
certiorari,  no  question  being  raised  other  than  that  the  com- 
missioner did  not  decide  right  upon  the  merits  of  the  appli- 
cation, grew  up  apparently  unchallenged  from  the  ancient 
rule,  having  now  no  place  in  our  jurisprudence,  that  a  person 
illegally  restrained  of  his  liberty  may  have  successive  writs  of 
habeas  corpus  till  he  finally  vindicates  his  right ;  that  the  de- 
cision upon  one  writ  is  not  res  judicata  upon  a  subsequent 
writ  involving  the  same  matter;  and  that  failure  to  decide 
favorably  to  the  right  to  be  set  at  liberty,  if  error  at  all,  is 
jurisdictional  error.     It  must  now  be  considered  that  where 


8]  JANUARY  TERM,  1903.  673 

State  ex  rel.  Gaster  v.  Whitcher,  117  Wis.  66a 

there  is  jurisdiction  to  hear  the  proceedings  upon  the  writ, 
error  in  deciding  the  questions  involved  is  judicial  error.  In 
short,  a  judicial  officer,  in  such  a  matter,  has  the  same  juris- 
diction to  commit  error  as  he  has  in  deciding  a  question  pre- 
sented in  any  other  action.  Therefore,  the  proceedings  to  ob- 
tain a  review  thereof  must  necessarily  be  appropriate  to  reach 
judicial,  not  jurisdictional  errors. 

The  last  relic  of  the  practice  that  all  errors  committed  in 
habeas  corpus  proceedings  are  jurisdictional  errors  and  there- 
fore that  in  case  of  a  challenge  of  a  decision  upon  writ  of 
error  or  certiorari  a  decision  relievably  wrong  at  all  may  prop- 
erly be  regarded  as  jurisdictionaUy  wrong,  was  swept  away 
by  the  statutory  change  giving  the  state  as  well  as  the  accused 
the  benefit  of  a  writ  of  error  to  obtain  a  review  of  a  judgment 
in  a  Juibeas  corpus  action  before  this  court.  Now  the  suing 
out  of  a  writ  of  "habeas  corpus  is  in  effect  the  commencement 
of  an  action  wherein  there  is  a  plaintiff  and  defendant  The 
conclusion  reached  in  the  first  instance,  whether  it  be  by  a 
judge  at  chambers  or  a  circuit  court  commissioner  exercising 
the  powers  of  a  judge  at  chambers,  within  the  jurisdiction  of 
the  officer  to  decide  at  all,  is  res  judicata  till  set  aside  by  some 
subsequent  proceeding  in  the  same  matter  according  to  the 
legal  procedure  for  reviewing  judicial  errors.  Staie  ex  rel. 
Burner  v.  Euegin,  110  Wis.  189,  85  N.  W.  1046. 

It  is  well  understood,  generally  speaking,  that  a  circuit 
court  commissioner,  in  deciding  questions  which  he  has  juris- 
diction to  decide,  does  not  commit  jurisdictional  error  merely 
because  of  reaching  a  wrong  conclusion.  A  decision  in  a 
habeas  corpus  action  now  stands  in  no  different  position  than 
one  in  any  other  proceeding.  If  it  be  desired  to  review  it 
upon  the  merits  a  motion  should  be  made  in  the  ordinary  way 
for  a  review  before  the  circuit  court.  In  re  Hammer,  113 
Wis.  96,  89  N.  W.  111.  If  it  be  desired  thereafter  to  pre- 
sent the  question  of  whether  the  decision  rendered  is  rights  a 

writ  of  error  may  be  susd  out  of  this  court  for  that  purpose. 
Vol.117  — 43 
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As  no  question  was  brotight  before  the  circuit  court  upon 
the  writ  of  certiorari  except  as  to  whether  the  court  commis- 
sioner committed  jurisdictional  error^  and  it  is  not  claimed 
that  he  exceeded  his  jurisdiction  but  only  that  he  decided 
wrong  upon  the  merits  in  acting  within  such  jurisdiction, 
manifestlj  the  circuit  court  could  not  legitimately  have  acted 
otherwise  than  to  confirm  his  order. 

By  the  Court — ^The  order  and  judgment  are  aflSrmed. 


INDEX. 


Abateiobht  of  nuisance.    See  Nuisances,  4-6. 

AoGEPTANGE.    See  Bills  aitd  Notes»  3-6.    Sales,  5,  6, 10-12. 

AccoKMODATioN  Papeb.    See  Bills  and  Notes,  1,  2.    Cobfobations,  8. 

AccouNTiNO.    See  Equity,  1.    Pabtnership,  13,  14. 

Accounts  of  executors,  etc.    See  Executors  and  Adkinistbatobs,  2-7. 

ACTION. 

Cause  of  action.  See  Action,  1-3.  Advebse  Possession,  3.  Chattel 
Mobtgaoes,  3.  Contracts,  1,  9.  Cobpobations,  3-7.  Counties, 
4-6.  Deeds,  2,  3.  Equity.  Injunction,  3.  Insurance,  3.  Judo- 
HENT,  1.  Landlord  and  Tenant.  Liens.  Malicious  Pbosecu- 
TiON,  2.  Mandamus.  Mobtgages,  10,  11.  Nuisances.  Partner- 
ship, 10.  Pleading.  Principal  and  Agent,  1.  Public  Lands,  4. 
Railboads,  9-11.  Religious  Societies,  1.  Res  Judicata.  Sales. 
Specific  Performance.    Taxation,  6,  11.    Towns.    Vendor  and 

PUBCHASEB,  2-6. 

Limitations.    See  Limitation  of  Actions. 

Conditions  precedent.    See  Liens,  6. 

By  tohom  to  te  brought — Who  7(iay  maintain.  See  Adverss  Posses- 
sion, 3.  Cobpobations,  11.  Counties,  5.  Insurance,  3.  LnNS, 
4,  7.    Quo  Wabbanto,  1.    Religious  Societies,  2. 

Joinder  of  causes  of  action.    See  Corporations,  4.    Mortgages,  10. 

Dismissal.    See  Costs,  2.    Equity,  3.    Mortgages,  7-9. 

At  law  or  in  equity?    See  Counties,  6.    Equity.    Partnership,  10. 

Tort  or  contract?    See  Pleading,  2.    Sales,  13,  14. 

1.  A  complainl  setting  forth  the  making  of  a  contract  for  the  sale 

of  land  by  plaintiff  to  one  of  the  defendants  through  the  agency 
of  the  other,  and  then  alleging  conspiracy,  fraud,  and  conceal- 
ment on  the  part  of  the  defendants  with  respect  to  the  pay- 
ment for  the  land,  whereby  they  defrauded  and  cheated  plaint- 
iff out  of  the  sum  of  $2,000,  for  which  sum  Judgment  is  de- 
manded against  both  defendants,  is  held  to  state  a  cause  of 
action  in  tort,  and  not  one  upon  contract  for  the  recovery  of  a 
balance  of  the  purchase  price  of  the  land.    Francisco  v.  Hatch, 

242 

2.  An  action  in  tort  cannot  be  changed  upon  the  trial  to  an  action 

upon  contract,  against  the  defendant's  objection.  Ibid. 

3.  In  an  action  to  recover  damages  for  a  fraudulent  warranty  on 

sale  of  a  chattel,  leave  to  strike  out  the  allegations  showing 
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fraud,  so  as  to  change  the  action  to  one  on  contract,  was  prop- 
erly denied.    Klipatein  v,  Raschein,  24S 

Administratobs.    See  Bxecutobs. 

Admibsionb.    See  Bvidenob^  1. 

ADVERSE  POSSESSION. 

1.  An  assignment  of  a  certificate  of  entry  of  government  land,  in 

terms  conveying  the  same  and  the  land  therein  described,  is  a 
sufficient  written  instrument  upon  which  to  found  adverse 
possession  under  sees.  4211,  4212,  Stats.  1898,  even  though  the 
purpose  of  the  parties  was  to  make  a  mortgage  and  not  a  con- 
veyance of  the  title,  and  even  though  the  mortgage  indebted- 
ness has  been  paid.    Pitman  v.  Hill,  318 

2.  Use  of  land,  otherwise  wild  and  unoccupied,  as  a  wood  lot,  the 

adverse  claimant  having  taken  wood  therefrom  for  his  ordi- 
nary use  annually  for  the  full  statutory  period,  together  with 
payment  by  him  of  the  taxes  during  that  period,  constituted 
adverse  possession  by  such  claimant,  under  sec.  4212,  Stats. 
1898;  and  it  is  immaterial  whether  his  claim  was  made  in  good 
faith  or  bad  faith.  Ibid, 

3.  Sees.  4211,  4212,  4215,  Stats.  1898,  though  in  form  they  only  bar 

any  suit  to  question  the  title,  serve  nevertheless  to  vest  com- 
plete legal  title  in  the  person  who  entered  upon  land  and  has 
held  adverse  possession  as  therein  stated,  and  he  may  maintain 
an  action  to  quiet  such  title.    Hatch  v.  Lusignan,  428 

4.  If  there  has  been  such  adverse  possession  for  ten  years  under 

a  writen  instrument  which  purports  to  convey  the  land,  it  is 
Immaterial  that  the  instrument  Is  invalid  and  that  the  claim- 
ant had  full  knowledge  of  its  invalidity.  Ibid, 
6.  Where  a  husband,  as  head  of  the  family,  occupied,  managed  and 
operated,  as  a  part  of  the  home  farm,  land  to  which  the  osten- 
sible legal  title  was  in  the  wife,  such  conduct  on  his  part  will 
be  referred  to  her  title  and  be  considered  her  possession,  in  the 
absence  of  a  showing  to  the  contrary.  Ibid. 
6.  The  evidence  In  this  case  is  held  to  sustain  findings  to  the  ef- 
fect that  an  administrators'  deed  of  land  ostensibly  conveyed, 
and  was  understood  and  intended  by  all  parties  to  convey,  the 
whole  title,  including  homestead  and  dower  rights;  that  the  ad- 
ministrators' sale  was  not  fraudulent;  that  the  land  passed 
directly  from  the  possession  of  the  decedent's  family  to  the 
possession  of  the  purchaser  at  such  sale;  and  ^hat  subsequent 
possession  by  one  of  the  administrators  was  merely  the  pos- 
session of  his  wife,  to  whom  the  land  was  conveyed  by  such 
purchaser — so  that  adverse  possession  by  said  purchaser  and 
said  wife  and  her  successors  in  title,  founded  on  such  con- 
veyances, vested  the  title  in  them  as  against  the  heirs  at  law 
of  the  decedent.                                                                         Ibid. 

APFmAviTS.    See  Appeal.  4.    Costs,  1.    Mobtgaoes,  7-9.    Taxation,  3. 

Agenot.    See  Pbinoipal  and  Agent. 

Alibi.    See  Cbiminal  Law,  6. 

Amendment. 
Of  account,  on  appeal.    See  Exeoutobs,  3. 
Of  pleading.    See  Action,  2,  3.    Plbaoino,  ^5.    Tkual,  5. 

Animals:  Killing  on  track.    See  Railboadb,  7-10. 
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APPEALi  AND  ERROR. 

Decisions  revietoable:  Orders,  etc. 

1.  An  order  denying  a  motion  for  a  change  of  the  place  of  trial  is 

not  appealable,  under  sec.  3069,  Stats.  1898.  Waukesha  Co, 
Affr.  Boc.  V,  W,  0,  B,  Co.  539 

2.  An  order  granting  a  continuance  over  the  term  on  condition  of 

payment  of  a  gross  sum  in  lieu  of  costs,  is  not  reviewable  on 
an  appeal  from  the  judgment  unless  exception  to  the  order  was 
filed  as  prescribed  by  sec.  2872.  Stats.  1898.  McMahon  v.  Sny- 
der, 463 

3.  An  order  denying  a  motion  to  set  aside  and  vacate  a  Judgment  is 

not  reviewable  on  an  appeal  from  the  judgment.  Ihid. 

Same:  Return  on  appeal  from  order, 

4.  On  appeal  from  an  order,  the  record  as  transmitted  contained  a 

number  of  affidavits  presumably  in  opposition  to  the  motion, 
but  the  order  itself  failed  to  specify  any  of  the  papers  on  which 
the  motion  was  heard,  and  the  clerk's  certificate  stated  merely 
that  the  papers  transmitted  were  "all  the  original  papers  on 
file."  Held,  that  the  order  could  not  be  reviewed.  Ellis  v.  Ash- 
land, 675 

Same:  Habeas  corpus  proceedings.    See  Habeas  Ck>Bpns,  4. 

Errors  available:  Record:  Exceptions:  Waiver.    See  Railroads,  7. 

5.  Brror  assigned  because  the  trial  judge,  by  his  manner  while  in- 

structing the  jury,  prejudicially  impressed  them  against  the 
appellant,  is  not  available  on  appeal  in  the  absence  of  anything 
in  the  record  to  show  such  conduct.    Klipstein  v.  Raschein,  248 

6.  A  general  exception  to  a  finding  that  an  entire  account  embrac- 

ing many  items  was  chargeable  to  a  firm  and  not  to  one  of  the 
partners,  is  not  available  on  appeal  as  an  objection  to  a  few 
specific  items  of  such  account,  no  complaint  being  made  as  to 
the  greater  part  thereof.    Hart  v.  Hart,  639 

Same:  Motion  for  new  trial. 

7.  Where  errors,  duly  excepted  to,  appear  in  the  proceedings  prior 

to  verdict  and  judgment,  no  motion  for  a  new  trial  is  neces- 
sary to  make  them  available  on  appeal.  Prichard  v.  Deering 
Harvester  Co,  97 

Same:  Motion  to  correct  verdict. 

8.  The  supreme  court  will  not  substitute  affirmative  for  negative 

answers  and  order  judgment  upon  the  special  verdict  so  cor- 
rected, where  no  request  for  such  action  was  made  to  the  trial 
court.    Small  v.  McGovem,  608 

Review:  Questions  considered.    See  Certiorabi,  4. 

Same:  Questions  of  fact.    See  Criminal  Law,  17.    Evidence,  2. 

9.  The  decision  of  the  trial  court  that  the  verdict,  though  in  its 

opinion  against  the  weight  of  the  evidence,  is  nevertheless  not 
wholly  unsupported  by  credible  evidence,  is  entitled,  on  appeal, 
to  the  same  respect  as  its  decision  upon  any  other  matter  of 
fact.    Collins  v.  Janesville,  415 

AfflrTnanee  and  reversal:  Discretionary  orders. 

10.  An  order  granting  a  continuance  on  condition  of  payment  of  a 
gross  sum  in  lieu  of  costs,  being  discretionary,  will  not  be  dls- 
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turbed  on  appeal  unless  an  abuse  of  discretion  is  shown.  Mo- 
Mahon  v.  Bnyder,  468 

Same:  Inconsistent  findings, 

11.  Where  there  is  a  finding  inconsistent  with  the  Judgment  in  an 

action,  and  other  findings  by  themselves  sufficient  to  warrant 
such  Judgment,  It  should  be'  reyersed  unless  found  to  be  clearly 
right  upon  the  evidence.  Priewe  v.  Fitzsimons  d  0.  Oo.  497 
Same:  Material  and  immaterial  errors.  See  CsiumAi,  Law,  6,  9,  14. 
16.  Malicious  Pbosecution,  8.  PLEADiNGt  6.  Railroads,  4,  6. 
Trial,  2. 

12.  Failure  of  the  trial  court  to  make  proper  findings  of  fact  and 

conclusions  of  law  Is  error,  but  will  not  work  a  reversal  unless 
it  appears  probable  that  the  substantial  rights  of  the  appellant 
have  been  injuriously  affected  thereby.  Farmer  v,  St.  Croix 
Power  Co.  76 

Conclusiveness  of  decision.    See  Res  Judicata,  2. 

Appeal  from  county  court.  See  Ck)STB,  ^,  4. 

Appeal  from  justice's  court.    See  Gasnishmknt,  1,  4. 

Appeal  from  common  council.    See  Municipal  Ck)aFOBATiOKS.  12. 

Appealable  Obdebs.    See  Appeal,  1. 

Abtestan  Wells.    See  Watebs,  1-4. 

Assessment. 

For  street  improvements.    See  Municipal  Cobfobations,  1-S. 

For  taxation.    See  Taxation,  1-11. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  So  far  as  the  statutes  of  a  state  merely  regulate  and  control  the 

making  and  administration  of  common-law  assignments,  the 
enactment  of  a  national  bankruptcy  law  does  not,  ipso  facto, 
abrogate  them  or  suspend  their  operation.    Duryea  v.  Muse, 

399 

2.  Thus,  the  provisions  of  sec.  1694,  Stats.  1898,  that  all  voluntary 

assignments  shall  be  void  as  against  creditors  unless  the  as- 
signee shall  be  a  resident  of  this  state  and  shall  give  bond  as 
therein  prescribed,  were  not  suspended  by  the  passage  of  the 
federal  bankruptcy  law.  Ibid. 

3.  The  requirement  that  the  assignee  be  a  resident  of  this  state  is 

not  repugnant  to  sec.  2,  art.  IV,  Const.  U.  S.  (providing  that 
the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states),  nor  does  it 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States,  within  the  meaning  of  sec.  ■  1,  amendm.  XIV,  Const 
U.  S.  Ibid. 

Assign  KENT  of  chattel  mortgages:   Equity.    See  Chattel  Mobtqaqes. 

ATTORNEYS  AT  LAW. 

See  Costs,  3.    Counties,  4.    Cbiminal  Law,  1,  2. 

Under  Circuit  Court  Rule  V,  sec.  2,  the  circuit  court  was  not  re- 
quired to  consider  an  application  for  change  of  venue  made  by 
an  attorney  who  was  not  the  attorney  of  record,  where  consent 
to  his  substitution  in  place  of  the  attorneys  of  record  had  been 
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signed  by  the  latter  but  not  by  the  party  herself.  McMahon  v. 
Bnyder,  463 

Bankruptcy  Act.    See  Assignment. 

Banks  and  Banking.  See  Corpobationb,  1,  2,  4-15.  Ck)t7BTB,  2,  8. 
Liens,  4. 

BILLS  AND  NOTES. 

See  CoRPOBATioNS,  3,  9.    Insubanob,  4-6.    Mortgages,  10.    Partner- 
ship, 3,  11.    Principal  and  Agent,  7. 

1.  When  a  person  receives  a  note  for  the  debt  of  another,  which 

bears  the  indorsement  of  a  third  person  or  corporation  not  in 
the  chain  of  title,  he  is  charged  with  notice  that  the  indorse- 
ment is  an  accommodation  indorsement.  Pelton  v.  Spider  Lake 
8.  d  L.  Co.  569 

2.  Whether  in  this  case  the  indorsement  of  a  corporation  was  with- 

out consideration  and  made  only  for  the  accommodation  of  the 
payee,  is  held  a  question  for  the  Jury.  Itid, 

3.  Acceptance  of  a  nonnegotiable  bill  of  exchange  will  not  be  im- 

plied from  its  retention  by  the  drawee  unless  it  was  presented 
to  him  for  acceptance  by  the  holder  or  his  authorized  agent  and 
the  retention  was  accompanied  by  circumstances,  contractual 
or  tortious,  such  as  arouse  an  estoppel.  Westherg  v.  Chicago  L. 
d  C.  Co.  589 

4.  Evidence  that  a  nonnegotiable  draft  or  order  drawn  in  favor  of 

plaintiff  upon  defendant  and  payable  on  demand  was  indorsed 
by  plaintiff  and  left  with  the  drawer  to  be  sent  to  defendant; 
that  it  was  so  sent  with  other  orders  similar  in  form  with 
which  plaintiff  had  no  connection;  that  such  other  orders  were 
not  sent  for  acceptance,  but  merely  as  vouchers  between  the 
drawer  and  drawee,  in  response  to  which  the  drawee  sent 
money  directly  to  the  drawer;  and  that  plaintiff  expected  to  re- 
ceive his  money  from  the  drawer, — is  held  not  to  warrant  the 
court  in  holding,  as  matter  of  law,  that  the  plaintift  delivered 
the  bill  for  acceptance  to  the  defendant.  Ibid. 

6.  Plaintiff's  order  in  such  case  was  never  returned  to  him,  and  the 
drawer  refused  to  pay.  In  an  action  against  the  drawee  the 
agent  of  the  latter  testified  that  he  had  no  recollection  of  the 
order  and  did  not  know  whether  or  not  it  was  among  papers 
in  defendant's  principal  office.  Held,  that  this  did  not  warrant 
a  finding,  as  matter  of  law,  that  defendant  had  destroyed  the 
order.  Ibid. 

6.  A  bill  of  exchange  which  is  not  payable  to  order  or  bearer  is  not 
a  negotiable  bill  within  the  definition  of  sec.  1680,  Stats.  1898, 
as  amended  by  ch.  356,  Laws  of  1899  (Negotiable  Instruments 
Law),  and  the  rights  of  the  parties  are  therefore  not  affected 
or  controlled  by  that  law.  Ibid. 

Board  op  Review.    See  Taxation,  1-11. 

Bonds.    See  Assignment,  2.    Municipal  Corporations,  6,  12. 

Boundaries.    See  States.    Vendor  and  Purchaser. 

Burden  of  Proof.  See  Adverse  Possession,  5.  Garnishment,  3. 
Highways,  3.  Municipal  Ck>RPORATiONS,  8.  Principal  and 
Agent,  3.    Railroads,  5.    Taxation,  6.    Trial,  2.    Wills,  3. 

Cancellation  of  conveyance  for  fraud,  etc.    See  Deeds,  2,  3. 
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CERTIORARI. 
See  T^lXation,  B,  6,  11. 

1.  Except  where  a  writ  of  certiorari  Is  used  In  an  ancillary  pro- 

ceeding It  has  no  legitimate  use  except  to  try  the  validity,  on 
Jurisdictional  grounds,  of  some  Judicial  or  ^ttoxi-Judlclal  de- 
termination.   State  ex  rel,  Oaater  v,  Whitcher,  668 

2.  A  writ  of  certiorari  reaches  and  requires  the  production  of  a  Ju- 

dicial or  gucwi-Judicial  record,  but  never  the  body  of  any  per- 
son, while  a  writ  of  habecks  corpus  reaches  the  latter  but  not 
the  former.  When  the  latter  writ  is  used  for  Its  general  pur- 
pose, the  former  may,  in  aid  of  it,  be  used  for  its  particular 
purpose.  Ibid. 

8.  A  writ  of  habeas  corpus  having  been  sued  out  before  a  circuit 
court  commissioner  to  test  the  right  of  a  person  to  his  liberty 
who  is  in  legal  custody,  in  form,  upon  the  decision  of  an  ex- 
amining magistrate  holding  him  for  trial  before  the  circuit 
court  upon  a  criminal  charge,  and  such  commissioner  having 
proceeded  in  due  form  to  a  decision  in  the  matter  against  the 
petitioner,  a  writ  of  certiorari  to  review  such  decision  before 
the  circuit  court  challenged  only  the  commissioner's  Jurisdic- 
tion to  make  it,  and  did  not  raise  the  question  of  whether  in 
making  it  he  committed  Judicial  error.  Ibid. 

4.  In  the  case  above  stated  a  writ  of  error  to  test  the  question  of 
whether  the  circuit  court  rightly  affirmed  the  commissioner, 
reaches  only  the  question  of  whether  such  court  erred  in  hold- 
ing that  the  commissioner  acted  within  his  Jurisdiction.    Ibid. 

Change  of  Venue.    See  Appeal,  1.    Attorneys  at  Law. 
CHATTEL  MORTGAGES. 

1.  Under  sec.  2818,  Stats.  1898,  a  chattel  mortgage,  in  order  to  con- 

stitute a  valid  lien  upon  exempt  property,  must  be  signed  by 
the  wife  of  the  mortgagor,  and  her  signature  witnessed  by  two 
witnesses,  if  the  mortgagor  be  a  married  man  and  his  wife  be 
a  member  of  his  family.    Lashua  v.  Myhre,  18 

2.  Where  one  loaned  money  to  another  upon  the  agreement  that  It 

was  to  be  used  in  paying  ofF  valid  mortgages  on  personalty 
and  that  a  new  mortgage  thereon  should  be  given  to  the 
lender,  and  the  money  was  in  fact  so  used,  but  the  new  mort- 
gage was  invalid  because  the  property  was  exempt  and  the 
signature  of  the  mortgagor's  wife  was  not  witnessed  as  re- 
quired by  sec.  2313.  Stats.  1898,  equity  will  preserve,  for  the 
benefit  of  the  lender,  the  lien  of  the  former  valid  mortgages 
and  will  treat  them  as  having  been  assigned  to  him.  It  seems 
that  this  would  be  so  even  if  the  wife  had  refused  to  sign  the 
new  mortgage.  Ibid. 

3.  In  an  action  by  the  mortgagor  and  his  wife  to  have  the  apparent 

Hen  of  the  new  mortgage  set  aside,  a  counterclaim  asked  that 
defendant  be  subrogated  to  the  rights  of  the  former  mort- 
gagees. Held,  that  plaintiffs  could  have  relief  only  upon  pay- 
ing to  defendant  the  amounts  due  on  the  former  mortgages, 
and  that  the  former  mortgagees,  as  to  whom  those  mortgages 
had  been  fully  paid,  were  not  necessary  parties.  Ibid, 

Chubohes.    See  Religious  Societies. 

Cities.    See  Municipal  Corporations. 
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Citizens:    Abridgment  of  privileges,  etc.    See  Assignment,  3. 

ClAIMS.     See  EXEOUTOBB,  2.     liXSNS,  6.     MxTNICIPAL  Ck>BPOaATIONS,  12. 

Class  Legislation.    See  Municipal  Corporations,  6. 

Collateral  Seourities.    See  Liens,  4.    Partnership,  8,  9. 

Color  of  Title.    See  Adverse  Possession,  1,  4. 

Conclusions  of  Law.    See  Trial,  3,  4. 

Conditional  Acceptance.    See  Sales,  6. 

Conditions  of  promise.    See  Contracts,  1. 

Conditions  precedent  to  action  or  relief.  See  Chattel  Mobtoagss,  3. 
Contracts,  9.    Liens,  6. 

CoNFucT  OF  Laws.    See  Contracts,  4. 

Consideration.,  See  Bills  and  Notes,  2.  Contracts,  1-3.  Fraudu- 
lent Conveyances,  4,  5, 

Constitutional  Law. 

Citizens:   Privileges,  etc.    See  Assignment. 

Compelling  person  to  be  a  witness  against  himself.    See  Criminal 
Law,  8. 

Unreasonable  search  or  seizure.    See  Criminal  Law,  4. 

Due  process  of  law.    See  Municipal  Corporations,  1-4. 

Class  legislation.    See  Municipal  Corporations,  6. 

Special  or  private  law  for  assessment  of  taxes.     See  Municipal 
Corporations,  5. 

Tax  for  private  purpose.    Se^  Municipal  Corporations,  6. 

Taking  property  for  private  use:   Police  power.    See  Waters,  4. 
Contingent  Estates.    See  Wnxs,  6. 
Continuance.    See  Appeal,  2,  10.    Trial,  1. 


CONTRACTS. 

See  Bills  and  Notes.  Chattel  Mortgages.  Corporations,  1-8. 
Deeds.  EQumr.  Fraudulent  Conveyances.  Insurance. 
Landlord  and  Tenant.  Logs  and  Lumber.  Mortgages.  Part- 
nership. Principal  and  Agent.  Sales.  Vendor  and  Pur- 
chaser. 

Condition  of  promise:  Failure  to  comply, 
1.  A  proposition  or  promise  to  endow  a  professorship  in  a  univer- 
sity was  contained  in  a  writing  as  follows:  "The  Rev.  Johii 
Bean  chair  and  Carolina  Fruit  scholarship  in  G.  university,  said 
chair  to  be  named  and  said  scholarship  to  he  awarded  at  once 
on  condition  of  donor  paying  $1,000  in  cash  or  real  estate  and 
providing  by  will  for  payment,  at  decease  of  donor,  of  $5,000. 
And  after"  certain  sums  for  benevolent  purposes  stated, 
"amounts  shall  be  applied  to  the  Rev.  John  Bean  chair  until  the 
total  contributed  by  donor  shall  reach  $10,000."  The  donor 
made  a  will  accordingly  and  conveyed  real  estate  to  the  uni- 
versity to  the  amount  of  $1,000.  The  trustees  of  the  university 
formally  accepted  the  gift  and  formally  named  a  chair  or  pro- 
fessorship the  "Rev:  John  Bean  Chair,"  but  made  the  actual  es- 
tablishment of  such  professorship  to  depend  upon  the  raising 
of  additional  funds  for  its  endowment,  and  in  fact  there  never 
existed  any  such  professorship  except  in  name.  The  donor 
lUrterwards  revoked  said  will.  Held,  that  there  had  been  no 
compliance  with  the  condition  of  the  donor's  promise,  and  such 
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promise  therefore  never  became  a  binding  contract.  U,  8.  Orant 
University  v,  Bewtley,  260 

Consideration.    See  Piiaxjduij:nt  CJonveyances,  2,  4,  5,  8.    Wills,  2. 

2.  The  assumption  by  a  remainderman  of  a  debt  of  the  life  tenant 

secured  by  a  mortgage  of  the  land,  and  the  procurement  thereby 
of  the  release  of  the  life  tenant  from  all  liability,  is  a  sufficient 
consideration  for  the  promise  of  the  life  tenant  to  pay  interest 
during  her  life  to  the  remainderman  on  the  amount  of  said 
debt.    Roberts  v.  Lamherton,  635 

Oral  agreement:  Statute  of  frauds, 

3.  Such  promise  of  the  life  tenant  is  not  within  the  statute  of 

frauds.  IJ)id. 

Same:  Lex  loci. 

4.  A  complaint  based  on  a  contract  for  dealing  in  lands,  alleging 

that  such  contract  was  partly  verbal  and  partly  in  writing  and 
to  be  executed  in  a  foreign  state,  and  further  pleading  the  law 
of  such  state  as  permitting  a  binding  contract  of  that  character 
to  be  made,  is  good  as  to  a  demurrer  for  insufficiency  in  that 
under  the  laws  of  this  state  a  contract  to  deal  in  real  estate  or 
creating  or  transferring  any  interest  in  real  estate  other  than 
that  of  a  leasehold  interest  for  not  exceeding  the  term  of  one 
year,  or  a  trust  in  land,  must  be  in  writing.     Oates  v.  Paul, 

170 
Prior  parol  agreements  not  embodied  in  writing. 

5.  Prior  or  contemporaneous  promises  not  embodied  in  a  written 

contract  are  deemed  to  have  been  abandoned,  unless  it  appears 
that  the  parties  did  not  intend  that  the  writing  should  express 
the  whole  contract.    John  0*Brien  L.  Co.  v.  Wilkinson,         468 
Construction. 

6.  In  construing  a  contract  the  court  cannot,  in  order  to  prevent  a 

forfeiture,  go  farther  than  a  fair  construction  of  the  language 
used  will  permit.    Behling  v.  N.  W.  Nat.  L,  Ins.  Co.  24 

7.  Where  there  is  no  uncertainty  of  sense  in  the  language  of  a 

written  contract,  there  is  no  room  for  construction,  and  the 
court  is  not  at  liberty  to  add  to  or  take  from  it.    Hart  v.  Hart, 

639 

8.  While  the  court,  in  a  proper  case,  may  look  to  the  acts  of  parties 

under  a  contract  in  aid  of  its  construction,  their  testimony  as 
to  what  they  understood  the  contract  to  mean  cannot  be  re- 
sorted to,  either  to  explain  or  to  change  it.  Ibid. 

Duty  of  contractor  to  supply  things  necessary  to  performance:  Rail- 
road cars  to  be  loaded.    See  Loos  and  Lumber. 

Rescission:  Offer  to  restore. 

9.  An  action  to  rescind  a  contract  on  the  ground  of  fraud  may  be 

maintained  although  there  was  no  prior  offer  to  restore  what 
plaintifC  received  thereunder.  The  failure  to  make  such  offer 
affects,  at  most,  the  question  of  costs,  and  where  it  is  apparent 
that  it  would  have  been  rejected  if  made,  costs  may  properly 
be  allowed  to  the  plaintiff.    Hansen  v.  Allen,  61 

Specific  performance:  Discretion.    See  Specific  Pebfobmancb. 

Injunction  against  violation.    See  Injunction,  2. 

Contract  to  devise  or  bequeath.    See  Contraqts,  1.    Wills,  1,  2. 

Contract  for  benefit  of  third  person.    See  Liens,  7. 
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Novation  of  partiet.    Bee  Loinb,  4. 
Contract  or  tort  action.    See  AcnoN. 
ConiBiBUTiOA'.    See  Mobtqaqes,  10. 

OONTBIBDTOBT   NeOLIQENGE.      See   HlOHWATS,   1,   2.      MimiOIPAL  GOBPO- 

BATI0N8,  9.    Railroads,  1~3. 
OoiTYKHBiON  Of  realty  into  personalty.    See  Wnxs,  6. 
CoKVETANCES.    See  Advebse  Possession,  1,  4,  6.    Ck>x7BTS,  1.    Deeds. 

Fbaudxtlent  Conveyances.    Insurance,  1,  2.    Mobtgageb.    Tax 

Titles.    Tbusts. 

CORPORATIONS. 

See  Religious  Societies. 
Corporate  existence:  Expiration:  Estoppel:  Validity  of  mortgage, 

1.  By  the  execution  and  delivery  of  a  mortgage  to  a  mortgagee 

known  and  acting  as  a  banking  corporation,  the  mortgagors  are 
estopped  to  deny  the  corporate  existence  of  such  mortgagee  at 
the  time  of  such  execution.    Citizens  Bank  v,  Jones,  446 

2.  The  fact  that,  prior  to  the  giving  of  a  mortgage,  the  term  of  ex- 

istence of  the  mortgagee  as  a  banking  corporation  had  expired 
by  limitation  and  the  three  years  allowed  by  sec.  1764,  Stats. 
1898,  for  closing  up  its  business  had  also  expired,  did  not  render 
the  mortgage  void  so  as  to  prevent  its  foreclosure  by  a  duly 
organized  bank  to  which  the  assets  of  the  mortgagee  were 
transferred — there  being  no  statute  declaring  such  contracts 
void  or  imposing  a  penalty  upon  a  corporation  so  doing  busi- 
ness after  expiration  of  its  term.  IJM, 

Capital  stock:  Payment.    See  infra,  8-12. 

Officers  and  agents:  Authority.    See  Pbincipal  and  Agent,  4-6. 

8.  An  officer  of  a  corporation,  in  the  absence  of  special  authority, 
hlis  no  power  to  execute  accommodation  paper  in  the  corporate 
name;  and  a  person  receiving  such  paper,  either  knowing  or 
charged  with  knowledge  of  the  fact  that  it  is  accommodation 
paper,  cannot  hold  the  corporation.  Pelton  v.  Bpider  Lake  8.  d 
L.  Co,  669 

Corporate  powers:  Ultra  vires.    See  Coubts,  2,  3. 

Accommodation  paper.    See  supra^  3.    Bnxs  and  Notes,  1,  2. 

Insolvency:  LiaMlities  of  directors,  etc.,  to  creditors:  Winding-up 
action, 

4.  In  a  suit  to  enforce  one  of  the  liabilities  mentioned  in  sec.  3223, 
Stats.  1898,  all  existing  causes  of  complaint  within  the  scope 
of  that  section,  and  all  liabilities  to  which  creditors  as  a  class 
may  resort  to  satisfy  their  claims,  affecting  the  corporation  in- 
volved, are  germane  thereto,  and,  with  the  primary  right  sought 
to  be  vindicated,  constitute  but  one  cause  of  action.  Williams 
V,  BreiDster,  370 

6.  Ch.  140,  Stats  1898,  was  framed  with  a  view  of  having  the  matr 
ters  referred  to  in  the  preceding  paragraph  worked  out  in  a 
single  suit  through  the  machinery  of  the  Code,  which  contem- 
plates a  primary  right  as  drawing  to  it  all  minor  matters  ger- 
mane thereto  and  including  the  whole  as  but  one  controversy, 
regardless  of  how  complicated  such  matters  thus  presented  for 
litigation  may  be  as  between  plaintiffs  and  defendants  or  as  be- 
tween the  parties  on  either  side,  and  of  whether  such  matters 
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or  some  of  them  might  of  themjselveB  form  the  subject  of  a 
primary  right  between  the  parties  chiefly  concerned  therein, — 
enabling  the  court  to  close  the  whole  subject  by  a  single  de- 
cree, giying  to  each  party  to  the  litigation,  regardless  of  his  lo- 
cation upon  the  record,  the  particular  measure  of  relief  as 
against  any  other  party  or  parties,  to  which  he  is  entitled.  Ibid. 

6.  The  language  of  this  court  as  regards  this  class  of  cases  in 

Hurlbut  V,  Marahalh  62  Wis.  590,  22  N.  W.  852,  is  reaffirmed: 
VThis  suit,  when  commenced.  Is  excluslye  of  all  actions  on  be- 
half of  the  creditors  of  such  an  insolyent  bank,  and  all  the 
creditors  are  compelled  to  seek  their  remedy  therein,  and  if 
there  is  any  liability  of  the  directors,  stockholders,  or  officers 
,  of  the  bank  to  the  bank,  or  to  its  creditors,  in  any  eyent  or  con- 
tingency, such  liability  must  be  enforced,  if  at  all,  in  this  one 
suit,  which  cannot  be  discontinued  before  ^nal  Judgment  with- 
out the  consent  of  eyery  creditor  who  chooses  to  appear  and 
prosecute."  Tbid. 

7.  The  words  aboye  used,  "liability  of  the  directors,  stockholders, 

or  officers  ...  to  the  bank,  or  to  its  creditors,"  mean  lia- 
bilities to  the  bank  forming  part  of  the  trust  fund  in  which 
the  creditors  are  concerned,  and  liabilities  to  creditors  gener- 
ally or  to  a  class  of  them,  not  indiyidual  common-law  liabilities 
of  indiyidual  directors  to  indiyidual  creditors,  such  as  one  for 
deceit.  It  includes,  among  others,  alj  liabilities  created  by  law 
for  the  protection  or  benefit  of  the  corporation  or  its  creditors 
such  as  those  created  by  sec.  1765,  Stats.  1898.  IMd. 

Same:  Payment  far  stock:  Unlawful  dividends, 

8.  The  language  of  sec.  1765,  SUts.  1898,  ''capital  fully  paid  In," 

contains  the  idea  of  full  payment  of  the  authorized  capital  into 
the  corporation,  either  in  money  or  its  equiyalent  In  property, 
effecting  an  extinguishment  of  the  subscription  liability  for  the 
stock,  and  an  actual  addition  to  the  capital  of  the  corporation, 
not  a  mere  agreement  to  contribute  to  the  capital  stock.  Will- 
iams V.  Brewster,  370 

9.  A  subscriber  for  stock  in  a  corporation  does  not  contribute  to  its 

capital  by  his  subscription  or  by  changing  the  form  of  his  in- 
debtedness for  stock  from  one  upon  a  mere  subscription  to  one 
upon  a  note  giyen  for  a  subscription.  The  giying  of  a  note  in 
such  a  case  operates  only  to  postpone  the  time  of  payment  for 
the  stock  till  the  due  date  of  the  note.  Ibid. 

10.  Sec.  1765,  Stats.  1898,  applies  to  banking  corporations.  Ibid. 

11.  Such  section  renders  directors  of  a  corporation  participating  In 

the  payment  of  dlyidends  out  of  corporate  property  before  the 
authorized  capital  has  been  fully  paid  in,  regardless  of  any 
other  circumstance,  Jointly  and  seyerally  liable  to  the  creditors 
of  the  corporation  then  existing  as  a  class;  that  is.  Jointly  and 
seyerally  liable  to  the  creditors,  not  so  liable  to  each  indiyidual 
creditor.  Ibid. 

12.  The  liability  having  been  fixed  by  operation  of  the  statute  upon 

the  acts  of  the  directors,  the  status  of  the  creditors,  and  the 
condition  of  the  capital  of  the  corporation,  it  cannot  be  ex- 
tinguished by  subsequent  payment  or  collection  of  the  unpaid 
capital.  Ibid. 

13.  Sec.  1765,  Stats.  1898.  contains  two  distinct  prohibitions:  First, 

payment  of  dividends  before  the  capital  of  the  corporation  shall 
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have  been  fully  paid  In;  second,  payment  of  dividends  there- 
after other  than  out  of  the  net  profits  of  the  corporation  prop- 
erly applicable  thereto,  such  payment  effecting  a  diminution  of 
the  corporate  capital.  The  doing  of  either  of  the  prohibited 
acts  is  made  penal,  conditioned,  however,  as  to  the  second,  that 
the  corporation  is  either  insolvent  or  in  danger  of  insolvency, 
the  directors  not  having  reason  to  believe  that  there  are  sufll- 
cient  net  profits  properly  applicable  thereto  to  pay  the  dividend 
without  diminishing  the  corporate  capital.  IJHd. 

14.  The  two  parts  of  the  section  respecting  the  penal  liability,  the 

one  relating  to  the  first  and  the  other  to  the  second  prohibition, 
are  construed  to  have  been  used  by  the  legislature  in  a  dis- 
junctive sense,  not  in  a  conjunctive  sense.  Ihid, 

15.  It  is  not  necessary  that  a  director  should  actively  participate  in 

the  unlawful  payment  of  a  dividend  in  order  to  Incur  liability 
under  sec.  1765,  Stats.  1898.  If  he  participates  in  such  payment 
by  having  notice  of  and  consenting  thereto  and  participating  in 
the  benefits  thereof  he  comes  within  the  condemnation  of  the 
sUtute.  Ibid. 

COBBEGTIONS.     See  TBI  AT,  5. 

•     COSTS. 
See  Appeal,  2,  10.    Covtbacts,  9.    Mobtgaqes,  8. 

1.  Under  sec.  2942,  Stats.  1898  (giving  power  to  require  plaintiff  to 

give  security  for  costs  **in  all  cases  where  it  shall  appear  rea- 
sonable and  proper"),  the  court  had  discretionary  power  to  re- 
quire such  security  where  two  of  the  three  plaintiffs  were  non- 
residents, although  the  affidavit  in  support  of  the  defendant's 
application  stated  that  the  purpose  was  to  obtain  security 
under  sees.  2948-2945,  which  did  not  authorize  the  order.  CoU 
heth  V.  Colbeth,  90 

2.  Failure  to  comply  with  an  order  requiring  security  for  costs  jus- 

tifies dismissal  of  the  action.  Ibid. 

8.  Upon  an  appeal  to  the  circuit  court  from  a  judgment  of  the 
county  court  making  final  distribution  of  the  estate  of  a  de- 
cedent, the  allowance  of  counsel  fees  beyond  the  taxable  costs 
is  unauthorized  and  erroneous.    McMahon  v.  Bnyder,  463 

4.  Where  an  appeal  from  the  allowance  of  a  claim  by  the  county 

court  is  taken  under  sec.  4039,  Stats.  1898,  by  one  of  the  ex- 
ecutors alone  in  her  capacity  as  legatee,  her  co-executor  refus- 
ing to  join  in  an  appeal  in  his  ofllciaJ  capacity,  sec.  2932  Is  in- 
applicable, and  costs  may  be  taxed  against  the  appellant  per- 
sonally both  in  the  circuit  court  and  in  the  supreme  court. 
Roberta  v.  Lamberton,  635 

5.  In  an  action  for  dissolution  of  a  partnership  and  for  an  ac- 

counting, where  the  evidence  disproved  charges  of  fraud  made 
against  the  defendant  and  showed  no  reprehensible  fault  on 
his  part,  but  that  the  doubt  and  difllculty  which  caused  the 
expense  of  the  litigation  were  attributable  to  illegitimate 
claims  of  the  plaintiff  as  much  as  to  such  claims  by  defendant, 
it  is  held  that  there  should  be  a  division  of  costs  between  the 
parties.    Hart  v.  Hart,  639 

OotTNTEXOLAi^t.    See  Chattei.  Mortoaqes,  3.    Oabnishment,  1. 


686  INDEX-  [117 


COUNTIES. 

bfHoers:  Balaries:  Register  in  probate.    See  Mandakub. 

1.  Under  ch.  303,  Laws  of  1895  (sees.  694,  2464a,  Stats.  1898) »  when 

a  county  board  has  fixed  a  salary  for  a  register  in  probate,  and 
has  not  changed  It,  and  has  collected  and  appropriated  the 
money  therefor,  it  cannot  prohibit  the  payment  of  such  salary. 
Roberts  v.  Erickson,  824 

Same:  Clerk  and  treasurer:  Deputies, 

2.  Under  our  statutes  (sees.  694,  706.  708,  711,  714,  Stats.  1898)  the 

salaries  paid  to  the  county  clerk  and  county  treasurer  are  in 
full  compensation  for  the  discharge  of  the  duties  of  their  re- 
spective offices  whether  performed  by  themselves  or  by  depu- 
ties.   Etsell  V,  Knight,  540 

3.  Payment  of  salaries  to  such  deputies  out  of  the  public  moneys, — 

even  though  in  pursuance  of  a  resolution  of  the  county  board, 
passed  during  the  term  of  said  <^cer8,  authorizing  them  each 
to  employ  a  clerk  at  a  salary — is  illegal  because  not  authorized 
by  law  and  also  because  such  payment  practically  amounts  to 
an  increase  in  the  salaries  of  such  officers  during  their  term  of 
office,  in  violation  of  sec.  694,  Stats.  1898.  Ibid. 

Appropriation  to  claimant  **as  a  charity:**    Restraining  payment: 
Parties, 

4.  A  county  board  appropriated,  as  a  charity  to  a  claimant  whose 

claim  had  been  disallowed,  a  certain  sum  on  condition  that  her 
attorneys  file  an  agreement  that  they  should  not  receive  more 
than  $25  thereof,  and  that  the  claimant  file  a  release.  In  an 
action  by  a  taxpayer  to  restrain  painnent  of  the  money,  held: 

(1)  It  not  appearing  that  the  claimant's  attorneys  have  any 
lien  upon  the  claim,  their  Interests  will  not  be  directly  affected 
by  the  suit  and  they  are  not  necessary  parties. 

(2)  The  claimant  Is  a  necessary  party  because  her  rights 
will  be  directly  affected;  but  the  complaint  need  not  state  a 
cause  of  action  against  her  by  alleging  that  she  will  accept  the 
appropriation.    Kircher  v.  Pederson,  68 

5.  After  public  money  has  been  paid  to  a  private  person  in  pursu- 

ance of  an  unlawful  appropriation  by  a  county  board,  the 
county,  but  not  a  taxpayer,  can  sue  for  the  recovery  thereof. 
The  remedy  of  the  taxpayer  is  by  injunction  to  prevent  the 
payment.  Ibid. 

6.  An  appropriation  by  a  county  board,  to  a  person  whose  claim  had 

been  disallowod,  of  a  sum  of  money  "as  a  charity"  and  not  as 
a  settlement  or  compromise  of  a  doubtful  claim,  is  illegal,  and 
payment  may  be  restrained  at  the  suit  of  a  taxpayer.  Ibid. 

Recovery  of  moneys  illegally  paid:  Taxpayers*  action:  Form  of  judg- 
ment. 

7.  In  an  action  by  a  taxpayer  to  recover,  on  behalf  of  a  county, 

public  moneys  illegally  paid  out  by  the  county  treasurer,  a 
Judgment  for  the  amount  in  favor  of  plaintiff  and  against  the 
defendants,  including  the  county,  was  erroneous.  It  should 
have  been  adjudged  that  the  county  recover  of  the  other  de- 
fendants liable  therefor  the  amount  of  the  damages  found,  and 
that  plaintiff  recover  from  the  same  defendants  his  taxable 
costs.    Etsell  V.  Knight,  540 
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CouNTT  Clebk.    See  Countzeb,  2,  3.    Mandamus. 

CouivTT  Jxn)GE.    See  Cbiminal  Law,  2. 

C!oxJNTY  Tbeasubeb.    See  Counties,  2,  3. 

GouBT  AND  JuRT.  See  Bills  and  Notes,  2,  4,  5.  Hiohwats,  1.  2.  Ma- 
licious Prosecution,  1.  Municipal  Corporations,  9,  11.  Prin- 
cipal AND  Agent,  4,  5.    Railroads,  1. 

COURTS. 

Jurisdiction:  Foreign  lands. 

1.  The  courts  of  this  state  have  jurisdiction  of  an  action  in  per- 

sonam though  it  may  indirectly «  relate  to  lands  in  a  foreign 
state  or  country  by  seeking  to  compel  the  defendant  to  convey 
su2h  land  or  some  interest  therein  to  the  plaintiff.  Gates  v. 
Paul,  170 

State  and  federal  courts:  National  hanks:  Ultra  vires. 

2.  This  court  is  bound  to  follow  the  holding  of  the  United  States 

supreme  court  as  to  the  powers  of  national  banks;  but  upon  the 
question  of  the  effect  or  application  of  such  holding  as  a  defense 
in  a  given  case  properly  brought  in  the  state  courts,  this  court 
may  properly  follow  its  own  decisions,  even  when  differing  from 
the  decisions  of  the  federal  courts.  Security  Nat.  Bank  v.  St. 
Croix  Power  Co.  211 

3.  Thus,  in  an  action  by  a  national  bank  to  foreclose  a  mechanic's 

lien  for  work  done  and  materials  furnished,  where  it  was 
alleged  as  a  defense  that  the  acts  of  the  bank  were  ultra  vire^i. 
the  settled  doctrine  of  this  state  is  applied,  that  such  fact  is  not 
available  as  a  defense.  IMd. 

Creditors'  Suit.    See  Executors,  8. 

Creditors'  Remedies.  See  Chattel  Mortgages,  2,  8.  Corporations, 
4-15.  Execution.  Executors,  8.  Fraudulent  Conveyances. 
Garnishment.    Judgment,  2.    Liens.    Partnership,  3,  8-11. 

CRIMINAL  LAW  AND  PRACTICE. 
See  Homicide. 

Counsel  to  assist  district  attorney:  Partner:  County  judge. 

1.  It  was  proper,  under  sec.  4054,  Stats.  1898,  to  permit  an  attorney 

to  assist  in  the  prosecution  of  a  criminal  case,  where  it  appeared 
that  he  was  the  partner  of  the  district  attorney,  was  not  under 
pay,  was  without  bias,  was  not  employed  by  any  private  per- 
son, and  was  assisting  the  district  attorney  with  his  consent. 
Kraimer  v.  State,  350 

2.  Sees.  2452,  2582,  Stats.  1898,  do  not  prohibit  the  appointment, 

under  the  provisions  of  sec.  750,  of  a  county  Judge  as  counsel 
to  assist  the  district  attorney  in  the  prosecution  of  a  person 
charged  with  felony.    Bliss  v.  State,  596 

Wvidence. 

3.  Such  portions  of  the  person  or  'attire  of  an  accused  person  as 

are  customarily  open  to  observation  are  legitimate  sources 
from  which  witnesses  may  give  testimony  of  the  result  of  such 
observation;  and  it  Is  not  a  forcing  of  a  prisoner  to  be  a  wit- 
ness against  himself  within  the  meaning  of  sec.  8,  art.  I,  Const, 
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to  require  him  to  give  to  witnesses,  in  court  or  out  of  court, 
an  opportunity  to  make  such  observation.     Thornton  v.  State, 

33S 

4.  To  require  one  accused  of  crime  to  surrender  his  shoe  to  an 

officer  does  not  constitute  an  unreasonable  search  or  seizure 
within  the  prohibition  of  the  fourth  amendment.  Const,  of  U.  S., 
and  sec.  11,  art.  I,  Const,  of  Wis.;  and  witnesses  who  have 
compared  the  shoe  so  obtained  with  tracks  in  the  snow  near 
the  place  where  the  crime  was  committed  may  properly  be  al- 
lowed to  testify  to  the  result  of  such  comparison.  Ibid. 

5.  In  attempting  to  prove  an  alibi  it  was  not  competent  to  show 

the  time  of  defendant's  arrival  at  his  home  on  the  evening  in 
question  by  testimony  as  to  his  statement  of  the  time,  then 
made  in  reply  to  a  question  by  the  witness.  Ibid. 

6.  It  was  not  a  prejudicial  error  to  allow  a  defendant  to  be  asked 

on  cross-examination  as  to  a  prior  arrest,  where  this  was  im- 
mediately followed  by  proof  of  a  prior  conviction  of  an  offense. 

Ibid. 

7.  On  a  criminal  prosecution  a  map  of  certain  sections  of  land  was 

introduced  in  evidence,  such  sections  being  identified  as  being 
in  the  county  where  the  trial  was  had,  and  the  place  where  the 
crime  was  committed  was  positively  identified  as  being  located 
upon  the  territory  covered  by  the  map.  Held,  sufficient  proof 
of  the  venue.    Kraimer  v.  State,  .  350 

8.  The  wife  of  defendant  is  not  a  competent  witness  either  for  or 

against  him  upon  a  prosecution  for  an  assault  upon  a  third 
person,  in  the  absence  of  any  showing  that  she  had  acted  as  his 
agent  in  any  respect.  Ibid. 

9.  The  fact  that  defendant  had  been  convicted  of  another  offense 

having  been  shown  by  his  cross-examination  for  the  purpose 
of  alfecting  his  credibility  as  a  witness  in  his  own  behalf,  he 
was  entitled  to  introduce  testimony  that  his  reputation  for 
truth  and  veracity  was  good;  and  the  exclusion  of  such  testi- 
mony was  prejudicial  error.  Ibid. 

10.  On  the  trial  of  a  person  charged  with  having  caused  the  death  of 

his  wife  by  means  of  a  lighted  kerosene  lamp  which  set  fire 
to  her  clothing,  testimony  of  their  son  that  the  deceased  said 
defendant  struck  her  with  the  lamp,  is  held  to  have  been  ad- 
missible, it  sufficiently  appearing  that  such  statement  was 
made,  if  at  all,  in  the  immediate  presence  of  defendant.  Bliss 
V.  State,  596 

11.  A  witness  who  arrived  on  the  scene  within  a  very  few  moments 

after  the  breaking  of  the  lamp,  while  fire  was  still  smoldering 
in  a  curtain  and  in  some  clothing,  defendant  being  in  an  ad- 
joining room  with  the  door  open,  testified  that  deceased  said  to 
her  when  she  first  came  in:  "See  what  he  has  done  now! 
Struck  me  with  a  lamp."  Held,  that  this  remark  or  exclamation 
was  admissible  as  a  part  of  the  res  gestm.  Ibid. 

Instructions  to  jury. 

12.  An  instruction  to  the  jury  to  the  effect  that  the  testimony  as 

to  a  prior  conviction  of  another  offense  was  admitted  and  was 
to  be  considered  for  no  other  purpose  than  that  of  impeach- 
ing or  discrediting  the  credibility  of  the  defendant  as  a  wit- 
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ness  in  his  own  behalf,  was  correct,  and  it  was  not  necessary 
for  the  court  to  use  a  milder  form  of  expression  even  though 
the  prior  offense  was  only  drunkenness.     Thornton  v.  Btate, 

838 

18.  After  stating  that  the  information  charged  that  the  defendant, 
on  January  30,  1902,  "in  this  city  and  county,  from  premedi- 
tated design  to  effect  the  death  of  [deceased]  did  feloniously 
kill  and  murder  said"  deceased,  and  that  defendant  pleads  not 
guilty  to  the  charge,  the  court  charged  the  jury:  "That  [the  de- 
ceased] died  at  the  time  and  place  and  under  the  circumstances 
mentioned  on  the  31st  day  of  January  last,  are  facts  that  are 
not  contested  on  the  part  of  the  defendant."  It  was  evident 
from  the  immediately  succeeding  clauses  of  the  charge,  and  the 
Jury  must  have  understood,  that  the  court  did  not  intend  to 
convey  the  idea  that  the  death  was  proven  to  be  due  to  any  act 
of  defendant,  but  was  merely  referring  to  the  admitted  facts 
that  the  deceased  was  severely  burned  as  the  result  of  the 
breaking  of  a  lamp  on  the  night  in  question  and  that  she  died 
soon  after.  Held  that,  although  the  charge  was  unfortunately 
worded,  there  was  no  error.    Bliss  v.  State,  596 

14.  To  inform  the  Jury,  on  a  trial  for  murder,  of  the  penalties  fixed 

by  statute  for  the  various  degrees  of  murder  and  manslaughter, 
is  bad  practice;  but  whether  it  would  necessarily  work  a  re- 
versal is  not  determined.  l}>id. 

Verdict:  Polling  jury. 

15.  Upon  polling  the  Jury,  one  Juror  answered  that  it  was  his  verdict 

with  a  provision,  and  that  the  agreement  was  that  the  Jury  ask 
for  the  clemency  of  the  court  on  behalf  of  the  prisoner.  Upon 
being  asked  again  whether  the  verdict  was  and  still  is  his  ver- 
dict, he  answered  unconditionally  in  the  affirmative.  Held, 
that  it  was  proper  to  receive  the  verdict.    Bliss  v.  State,      596 

Same:  Presence  of  accused:  Record. 

16.  Failure  of  the  record  to  show  that  the  accused  was  present  in 

court  when  the  verdict  was  rendered  is  fatal  to  the  Judgment, 
although  the  clerk's  minutes  affirmatively  show  his  presence 
on  the  previous  day  when  the  Jury  was  sent  out.  Kraimer  v. 
State,  350 

Motion  for  new  trial:  Disqualification  of  juror:  Question  of  fact. 

17.  The  question,  raised  upon  a  motion  for  a  new  trial,  whether  a 

Juror  had  expressed  an  opinion  before  the  trial  and  hence  was 
disqualified,  is  one  of  fact  for  the  trial  court,  and  its  decision, 
unless  contrary  to  the  weight  of  the  evidence,  will  not  be  dis- 
turbed by  this  court.    Bliss  v.  State,  696 

CaoPFiNO  ON  Shabes.    See  Landlobd  and  Tenant. 

Cboss-Examination.    See  Witnesses,  3. 

Damages.    See  Waste. 

Debtob  and  Creditor.  See  Assignment.  Chattel  Mortgages.  Cor- 
porations, 4-15.  Execution.  Executors,  8.  Fraudulent  Con- 
veyances. Garnishment.  Liens.  Mortgages.  Partnership, 
3,  8-11.    Payment. 

Deceit.    See  Sales,  4,  13.    Vendor  and  Purchaser,  4. 
Vol.  117—41 
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DBBDB. 

See  Advebse  Possession,  6.    Tax  Titles,  1.    Trusts. 

1.  A  general  description  of  land  in  a  deed  conveying  the  same,  or 

in  any  other  instrument  convejring  or  creating  an  estate  in 
land,  which  points  out  the  subject  thereof  with  reasonable 
certainty,  is  sufficient  as  to  such  description  though  evidence 
aliunde  the  instrument  may  be  necessary  to  determine  definitely 
the  particular  descriptions  of  land.    Gates  v.  Pauh  170 

2.  In  an  action  to  set  aside,  on  the  ground  of  fraud  and  undue  in- 

fluence, a  conveyance  of  lands  by  an  aged  woman  to  her  grand- 
daughter (since  deceased)  who  had  lived  with  her  until  mar- 
ried, whom  she  had  loved  and  treated  as  her  own  child,  in 
whose  favor  she  had  made  a  will,  and  who  gave  back  a  bond 
and  mortgage  to  secure  payment  of  a  certain  sum  iponthly  to 
the  grantor  during  life,  the  facts  shown  by  the  evidence  are 
held  not  to  warrant  a  presumption  of  fraud  and  undue  in- 
fluence, but  to  sustain  findings  to  the  effect  that  there  was  no 
undue  influence  and  no  fraud  and  that  the  contract  was  the 
free  act  and  deed  of  the  plaintiff,  understandingly  and  deliber- 
ately executed.    Haynes  v.  Harriman,  132 

3.  The  fact  that  the  granddaughter  unexpectedly  died  before  the 

grantor  and  that  the  latter  then  discovered  that  she  had  not 
disposed  of  her  property  as  she  would  have  done  had  she  antici- 
pated such  a  contingency,  is  not  a  ground  for  setting  aside  the 
conveyance.  Jbid^ 

Definitions.    See  Words  and  Phrases. 

Degrees  of  manslaughter.    See  Homicide. 

Demand.    See  Insurance,  6. 

Deputies.    See  CJounties,  2,  3. 

Description  of  land.  See  Deeds,  1.  Liens,  5.  Trusts,  2.  Vendob 
AND  Purchaser,  2,  5. 

Discretion.  See  Appeal,  10.  Ck)STs,  1.  EIxeoutors,  3,  7.  Qabnish- 
MENT,  1.  Injunction,  1,  2.  Mortgages,  8.  Pleading,  3.  Spe- 
cific Performance.    Trial,  5. 

Dismissal  of  action.     See  Costs,  2.     Equity,  3.    Mortgages,  7-9. 

Dissolution  of  partnership.    See  Partnership,  3,  12-14. 

District  Attorney.  See  Criminal  Law,  1,  2.  Malicious  Prosecu- 
tion, 4. 

Dividends:    Unlawful  payment    See  Corporations,  11-15. 

Divorce.    See  Fraudulent  Conveyances,  0-8. 

Docket.    See  Justices'  Courts. 

Due  Process  of  Law.    See  Municipal  Corporations,  1-4. 

Election  of  Remedies.    See  Equity,  1. 

Entire  Contract.    See  Vendor  and  Purchaser,  6. 

Entry  of  lands.    See  Pusuc  Lands. 

Equitable  Conversion.    See  Wills,  5. 
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EQUITY. 

See  Chattel  Mobtoaoes,  2,  8.  Contracts,  9.  Corporations,  4-7. 
Costs,  5.  Counties,  4-6.  Deeds.  FRaxtduleint  Conveyances. 
Injunction.  Limitation  op  Actions.  Mortgages.  Nuisances, 
2-5.  Partnership,  13,  14.  Public  Lands,  4.  Religious  So- 
cieties.  Specific  Performance.  Trusts.  Vendor  and  Pur- 
chaser.   Wills,  5. 

1.  If  a  person  agrees  with  another  to  purchase  land  on  Joint  ac- 

count, each  to  hear  a  proportionate  share  of  the  cost  of  the 
property  and  to  have  a  corresponding  interest  therein,  and  in 
the  course  of  his  operations  under  the  contract  takes  a  secret 
advantage  to  himself  over  his  associate  hy  taking  the  title  to 
the  property  purchased  in  his  own  name  and  then  transferring 
the  same  to  such  associate,  charging  to  and  collecting  from 
him  a  greater  proportion  of  the  cost  of  the  property  than  his 
share  thereof,  such  other  paying  the  same  in  the  reasonable 
belief  that  the  amount  paid  is  not  more  than  such  share,  the 
latter  may.  upon  discovering  the  facts,  unless  precluded  by  the 
doctrine  of  estoppel  in  pais,  at  any  time  within  the  period  of 
the  statute  of  limitations  applicable  to  the  matter,  sue  such 
person  at  law  for  his  damages,  or  rescind  the  transaction  and 
sue  to  recover  all  the  money  paid,  or  sue  in  equity  for  a  rescis- 
sion of  the  transaction  with  an  incidental  accounting,  or  sue 
In  equity  for  an  accounting  only.    Gates  v.  Paul,  170 

2.  In  the  circumstances  above  stated,  if  the  breach  of  faith  spoken 

of  becomes  incidentally  involved  in  a  suit  presenting  for  adjudi- 
cation a  controversy  relating  to  the  general  subject  of  the 
operations  between  the  parties  under  their  contract,  so  that  In 
order  to  do  complete  justice  between  them  it  is  necessary  to 
adjudicate  their  rights  as  to  the  incidental  matter,  that  may 
properly  be  done.  Ibid. 

«3.  If  a  person  sues  another  in  good  faith  in  equity  and  fails  to 
establish  facts  entitling  him  to  relief  within  the  power  of  a 
court  of  equity  to  give  as  a  primary  matter,  but  establishes 
facts  within  the  general  scope  of  the  controversy  involved  in 
the  litigation,  entitling  him,  if  the  suit  were  at  law,  to  legal 
relief,  the  court  may  properly  refuse  to  dismiss  the  suit,  and 
may  exercise  its  jurisdiction  to  settle  the  rights  of  the  parties 
before  it  regardless  of  the  form  of  the  action.  Ibid. 

Estates. 
Of  decedents.    See  Execxttors.    Wills. 

For  life.    See  Contracts,  2,  3.    Partnership,  4,  5.    Wills,  5. 
Vested  and  contingent.    See  Wills,  5. 

Estoppel.    See  Corporations,  1.    Insurance,  2.    Public  Lands,  4. 


EVIDENCE. 

Presumptions.  See  Adverse  Possession,  5.  Deeds,  2.  Fraudulent 
Conveyances,  1,  4.  Garnishment,  3.  Highways,  3.  Raut 
roads,  5.    Sales,  9.    Taxation,  1,  6.    Wills,  3,  4. 

Burden  of  proof.  See  Adverse  Possession,  5.  Garnishment,  3. 
Highways,  3.  Municipal  Corporations,  8.  Principal  and 
Agent,  3.    Railroads,  5.    Taxation,  6.    Trial,  2.    Wills,  3. 
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Relevancy,  materiality,  and  competency  in  general.  See  Malicious 
Pbosegution,  4.  Municipal  Ck)BPoBATiONS,  10.  Pabtnebshif,  2. 
Principal  and  Agent,  6.  Railroads,  4.  Sales,  9.  Taxation.  3. 
Waste,  2. 

Admi88ion», 

1.  Admissions  of  an  agent,  made  some  two  or  three  weeks  after  he 

had  fully  executed  and  completed  his  agency,  are  not  admissible 
in  evidence  against  the  principal.    Small  v.  McOovern,         608 
Documentary  evidence:  Justice* s  docket.    See  Justices'  Courts. 

Parol  or  extrinsic  evidence  affecting  u^itings.    See  Contilvots,  5,  8. 

Deeds,  1.    Mortgages,  2,  5. 
Weight  and  sufficiency.    See^NEw  Trial. 

2.  The  mere  fact  that  the  testimony  of  the  plaintiff,  a  young  girl. 

given  on  successive  trials,  was  not  always  the  same  as  to  all 
the  particulars  of  the  accident  in  question,  does  not  render  it, 
as  matter  of  law,  wholly  unworthy  of  belief;  and  where  such 
testimony,  though  contrary  to  much  evidence  which  the  Jury 
might  reasonably  believe,  is  not  intrinsically  improbable  and 
is  corroborated  by  other  testimony,  the  decision  of  the  trial 
court  sustaining  a  verdict  in  her  favor  should  not  be  disturbed. 
Collins  V.  Janesville,  415 

Jn  particular  cases.  See  Bnxs  and  Notes,  2,  4,  5.  Deeds,  2.  Fraudu- 
lent Ck)NV£TANC£S,   7,   8.      HIGHWAYS.      MALICIOUS   PROSECUTION, 

1.    Mortgages,  6.    Partnership,  8.    Principal  and  Agent,  4.  7. 

Railroads,  1.    Sales,  2,  7.    Taxation,  1,  4,  8,  10.    Trial,  1,  2. 

Waste,  3.    Waters,  1.    Wills,  2. 
Evidence  in  criminal  oases.    See  Criminal  Law,  3-12. 
Competency  and  examination  of  witnesses.    See  Witnesses. 
EIxceftions.    See  Appeal,  6. 
BtXOisE  Laws.    See  Intoxicating  Liquors. 

EXECUTION. 

1.  Eixcept  for  express  statute,  all  property  of  a  debtor  is  liable  for 

his  debts.    Williams  v.  Smith,  142 

2.  Sees.  2083,  2089,  Stats.  1898,  apply  only  to  real  property,  and  do 

not  exempt  from  liability  for  debt  the  income  of  personalty, 
held  in  trust  for  the  debtor,  which  is  payable  to  him  absolutely 
and  without  condition;  and  although  the  fund  so  held  in  trust 
has  proceeded  from  some  person  other  tham  the  debtor,  the 
interest  of  the  debtor  in  such  income  may  be  reached  by  sup- 
plementary proceedings.  Jhid. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Wills. 

Revocation  of  appointment:  Expenses,  how  allowed, 
1.  On  appeal  to  the  circuit  court  an  order  of  the  county  court  ad- 
mitting a  will  to  probate  was  reversed  on  the  ground  that  the 
county  court  had  no  jurisdiction  because  the  testator  was  a  resi- 
dent of  another  county  at  the  time  of  his  death.  Held^  that, 
while  such  reversal  operated  to  revoke  the  appointment,  by  said 
county  court,  of  an  administrator  with  the  will  annexed,  yet  It 
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does  not  follow  that  the  person  so  appointed  is  not  entitled  to 
be  reimbursed  for  moneys  theretofore  expended  and  services 
theretofore  rendered  by  him  In  good  faith  In  pursuance  of  such 
appointment.    Brown  v.  McGee's  EstatCj  389 

2.  The  claim  for  such  reimbursement,  however,  cannot  be  allowed 

as  a  claim  against  the  decedent  under  sec.  8838,  Stats.  1898,  but 
must  be  presented  In  an  administrator's  account  and  allowed.  If 
at  all,  as  a  part  of  the  expenses  of  administration.  Ibid. 

Accfyunts:  ^'Extraordinary  services** 

3.  Upon  appeal  from  a  partial  disallowance  by  the  county  court 

of  an  administrator's  account  the  circuit  court,  under  sec.  4034, 
Stats.  1898,  may  permit  amendments  within  the  scope  of  the 
account  presented  to  the  county  court;  but  it  would  be  an 
abuse  of  discretion  to  allow  entirely  new  items  to  be  presented 
by  amendment.    Sloan  v.  Duffy,  480 

4.  Legal  services,  and  all  other  services  involving  special  skill  or 

learning,  are  "extraordinary  services"  for  which  such  compen- 
sation as  the  court  may  Judge  reasonable  may  be  allowed  to  an 
administrator,  under  sec.  3929,  Stats.  1898.  Ibid. 

5.  In  allowing  compensation  for  extraordinary  services  of  an  ex- 

ecutor or  administrator,  under  sec.  3929,  Stats.  1898,  the  claim 
therefor  should  be  carefully  scrutinized  and  all  matters  ex- 
cluded therefrom  which  are  not  clearly  within  the  scope  of  the 
statute.  Ibid. 

6.  The  matters  for  which  extra  compensation  is  claimed  under 

sec.  3929,  Stats.  1898,  should  ordinarily  be  required  to  be  pre- 
sented in  such  definite  form  that  the  questions  involved  can  be 
passed  upon  in  detail.  Ibid. 

7.  An  allowance  of  |300  to  an  administrator  for  extraordinary  serv- 

ices, including  all  the  legal  services  of  settling  the  estate,  is 
held  in  this  case  not  to  have  been  an  abuse  of  discretion,  al- 
though the  claim  therefor  was  presented  in  a  somewhat  general 
and  indefinite  form.  Ibid. 

Partnership  between  executors:  Accounts  with  estate.    See  Pabtnebp 

SHIP,  13. 

Allowance  of  counsel  fees.    See  Costs,  3. 
Personal  liability  for  costs.    See  Costs,  4. 
Liability  to  creditors'  actions,  etc. 

8.  Although  sees.  3029,  3035,  Stats.  1898,  authorize,  respectively,  the 

maintenance  of  creditors'  suits  and  of  supplementary  proceed- 
ings and  the  entry  of  judgment  therein  against  all  persons, 
without  express  exceptions,  neither  of  such  proceedings  can  be 
maintained  against  executors  to  control  their  conduct  as  to 
the  payment  or  application  of  moneys  in  their  hands  belong- 
ing to  the  estate  of  their  testator.  Williams  v.  Smith,  142 
Exemptions.     See  Execution.     Garnishment,  1-3.     Municipal  Cob- 

POBATIONS,  8. 

False    Representations.     See    Sales,    4,    13.      Vendor    and    Pur- 
chaser, 4. 
Federal  and  state  courts.    See  Courts,  2,  3. 
Fences.    See  Railroads,  7-10. 

Findings  of  Fact.    See  Appeal,  11,  12.    Trial,  3-5.    Waters,  B. 
FiBB  Insurance.    See  Insurance,  1-3. 
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FiBES  negligently  set    See  Railboa]>s,  11. 

Fish  and  game  In  Mississippi  river.    See  Statbb,  4,  6. 

FOBECLOSURE.    See  Liens,  5-7.    Mobtoages,  7-10. 

FoBFEiTUBEs.    See  CoNTBACTs,  6.    Insubanoe. 

f^BAUD.    See  Deeds,  2.  £3quity.  Mobtoages,  6.  Publio  Lands.   Sales, 

4,  13,  14.    Tbial,  2.    Vendob  and  Pubohabeb,  2-7. 
Fbauds,  Statute  of.  See  Chattel  Mobtgages.  Contbacts,  4.  Sales,  2. 

FRAUDULENT  CONVEYANCES. 

1.  Pending  an  action  against  a  husband,  his  wife  purchased  a  house 

and  lot  for  |970,  paying  (700  down,  taking  title  in  her  own 
name,  and  giving  back  a  mortgage  for  |270.  Of  the  amount 
paid  down  |250  was  the  wife's  separate  property  and  $450  had 
been  saved  by  the  husband  to  buy  a  homestead.  Before  judg- 
ment against  the  husband  .in  said  action,  they  occupied  the 
premises  as  a  homestead.  After  Judgment  and  before  execu- 
tion was  issued  the  husband  paid  upon  the  mortgage  |170  saved 
by  him  out  of  his  earnings  after  the  purchase.  Afterwards  the 
husband  was  declared  bankrupt.  Held,  that  the  facts  stated 
rebut  the  presumption  arising  under  sec.  2078,  Stats.  1898,  that 
the  conveyance  to  the  wife  was  fraudulent  as  to  the  husband's 
creditors.    Scott  v.  Holman,  206 

2.  A  transfer  of  partnership  property  to  a  creditor  in  payment  of  a 

firm  debt  is  not  fraudulent  as  against  creditors  of  an  individual 
partner,  if  the  property  so  transferred  did  not  exceed  in  value 
the  amount  of  the  debt.    Qrisuoold  v.  Nichols,  267 

3.  Where,  in  replevin  for  property  which  had  been  seized  on  execu- 

tion against  his  son,  plaintiff  claimed  that  the  property  had 
been  owned,  and  transferred  to  him,  by  a  firm  of  which  his  son 
was  a  member  and  by  the  son's  partner  in  payment  of  a  firm 
debt,  it  was  error  to  Instruct  the  jury  that  plaintiff  claimed  that 
he  had  acquired  the  property  by  purchase  from  his  son.       Ibid. 

4.  Proof  of  payment  of  full  and  adequate  consideration  overcomes 

the  presumption  of  fraud  arising  under  sec.  2310,  Stats.  1898, 
with  respect  to  a  sale  of  chattels  not  followed  by  change  of 
possession.  Ibid. 

5.  Giving  credit  upon  an  existing  bona  fide  indebtedness  is  tanta- 

mount to  the  payment  of  new  and  full  consideration.        Ibid. 

6.  It  is  not  per  se  fraudulent,  as  against  a  wife  suing  for  divorce, 

for  the  husband  to  convey  his  property  without  her  knowledge, 
or  to  withhold  such  a  conveyance  from  record.  Richmond  v. 
Smith,  290 

7.  The  fraud  in  such  a  case  must  consist  in  a  purpose  on  the  part 

of  the  husband,  shared  or  at  least  known  by  the  grantee,  to  de- 
feat the  wife's  rights;  and  such  purpose  must  be  clearly  and 
satisfactorily  established.  Ibid, 

8.  A  finding  of  the  trial  court  in  this  case,  that  a  conveyance  of 

land  by  the  husband — made  for  a  full  consideration,  after  he 
had,  as  a  division  of  property,  assented  to  by  the  wife,  con- 
veyed at  least  one  half  of  his  property,  including  his  residence, 
to  a  trustee  for  her — was  without  consideration  and  for  the 
purpose  of  defrauding  the  wife,  is  held  to  be  against  the  over- 
whelming preponderance  of  the  evidence.  Ibid, 
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Fbaudulent  Warbanty.    See  Action,  3.    Sales,  13,  14. 

f*UTUBE  Estates.    See  Wnxs,  5. 

Game  Laws:     Enforcement  on  boundary  rivers.    See  States,  4,  6. 

GARNISHMENT. 

1.  On  an  appeal  to  the  circuit  court  by  the  principal  defendant 

from  a  Judgment  by  default  against  a  garnishee,  the  amount  of 
which  had  been  paid  into  court  by  the  latter,  said  defendant 
filed  an  aswer,  and  also  a  counterclaim,  alleging  that  the  money 
due  him  from  the  garnishee  and  so  paid  into  court  was  ex- 
empt from  execution.  Held  that,  although  a  counterclaim  was 
not  authorized  by  statute,  there  was  no  abuse  of  discretion  in 
permitting  the  answer  to  stand.    Eastlund  v.  Armstrong,      394 

2.  The  defendant  did  not  waive  his  right  to  the  exemption  by  per- 

mitting such  payment  to  be  made  by  the  garnishee  without 
protest.  Ibid. 

3.  The  burden  of  proving  that  the  indebtedness  of  the  garnishee  to 

the  defendant  was  not  exempt  was  upon  the  plaintiff.       Ibid. 

4.  Upon  reversing  the  Judgment  of  the  lower  court  in  such  case  it 

would  have  been  proper,  under  sec.  3772,  Stats.  1898,  to  order 
that  the  amount  paid  by  the  garnishee  be  restored  with  in- 
terest; but  a  Judgment  In  favor  of  the  defendant  for  that 
amount  as  damages,  with  interest  and  costs,  was  erroneous. 

Ibid, 

GOVEBNMENT  liAITDS,     See  PUBLIC  LiANDS. 

HABEAS  CORPUS. 
See  Certiobabi,  2-4. 

1.  Except  where  a  writ  of  habeas  corpus  is  used  in  an  ancillary 

proceeding,  the  only  office  thereof  is  to  initiate  proceedings  in 
the  nature  of  an  action  to  test  the  right  to  personal  liberty, 
only  jurisdictional  questions  being  involved,  in  the  Judicial  or 
9ua5i-Judicial  proceedings  upon  which  the  right  to  detain  the 
person  whose  liberty  is  claimed  is  based.  State  ex  rel.  Ouster 
V.  Whitcher,  668 

2.  The  suing  out  of  a  writ  of  habeas  corpus  is  to  all  intents  and 

purposes  the  commencement  of  an  action  wherein  there  is,  in 
effect,  a  plaintiff  and  a  defendant,  and  the  final  decision  of  the 
court  or  officer  in  the  proceedings,  within  its  or  his  Jurisdiction 
to  decide,  is  res  judicata  and  binding  upon  all  courts  till  set 
aside  by  some  appropriate  proceeding  for  reviewing  Judicial 
errors.  Jbid. 

8.  The  idea  that  every  error  in  deciding  upon  the  merits  in  a  habeas 
corpus  action  is  jurisdictional  error  has  no  place  in  our  judi- 
cial system.  '  Ibid. 

4.  Where  error  is  claimed  in  deciding  upon  the  merits,  either  in 
favor  of  or  against  the  person  whose  liberty  is  involved,  and 
it  is  desired  to  have  the  same  reviewed  here,  since  the  change 
in  the  Code  whereby  the  decision  in  a  habeas  corpus  proceed- 
ing may  be  brought  to  this  court  by  writ  of  error  by  either 
side,  each  step  therein  to  that  end  must  be  appropriate  for  the 
review  of  judicial  error.  Ibid. 
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HIGHWAYS. 

Defects:  Injuries  to  travelers:   Contributory  negligence:  Notice  of 
injury.    See  Muitioipai*  Cobpobation^s,  9-11. 

1.  In  an  action  for  injuries  caused  by  a  defective  highway,  where 

it  appeared  that  plaintiff  was  riding  in  a  wagon  with  her  hus- 
band at  night,  holding  a  baby  in  her  lap,  and  talking  with  her 
husband,  it  was  a  question  for  the  jury  whether  she  was  neg- 
ligent in  temporarily  forgetting  the  existence  of  the  defect,  of 
which  she  had  knowledge.    Petrich  v.  Union,  46 

2.  It  appearing  that,  although  plaintiff  well  knew  the  defective 

condition  of  the  highway,  she  was  not  holding  on  to  anything 
as  she  rode,  and  it  not  appearing  that  her  husband,  who  was 
driving,  had  such  knowledge  of  the  highway  or  knew  how  she 
was  riding,  the  question  of  plaintiff's  own  contributory  negli- 
gence, independent  of  negligence  on  the  part  of  the  husband, 
should  have  been  submitted  to  the  jury.  Fbid. 

3.  An  Instruction  that  if  the  husband  knew  of  the  defective  condi- 

tion of  the  road,  that  fact  did  not  necessarily  make  him  negli- 
gent as  matter  of  law,  should  have  had  coupled  with  it  the 
correlative  idea  that  such  fact  raised  a  presumption  of  negli- 
gence which  must  be  rebutted  by  showing  a  reasonable  excuse 
for  his  lapse  of  memory  which  resulted  in  the  Injury.      Ibid. 

4.  There  being  a  sharp  conflict  in  the  testimony  of  two  witnesses 

as  to  service  of  a  notice  of  plaintiff's  injury,  it  was  an  Invasion 
of  the  province  of  the  jury  for  the  court  to  charge,  in  effect, 
that  there  was  doubtless  an  honest  mistake  and  not  false 
swearing,  and  to  suggest  ways  in  which  the  difference  in  tes- 
timony might  be  accounted  for  on  the  basis  of  honest  mistake. 

Ibid. 
fifHam  engines  on  highway:  Duty  to  signal  and  stop. 

5.  Sec.  1347&,  Stats.  1898,  as  amended  by  ch.  197,  Laws  of  1899, 

makes  it  the  duty  of  any  person  propelling  a  steam  engine 
along  any  highway  to  signal  and  stop  it  **when  it  is  approached 
within  fifteen  rods  in  either  direction  by  any  team  or  any  per- 
son riding  or  driving  any  animal  and  desiring  to  pass  such 
engine,"  and  to  render  all  proper  assistance  within  his  power 
"to  enable  such  team  or  persons  to  pass  In  safety."  Held,  that 
It  is  only  when  the  team,  or  the  person  riding  or  driving  the 
animal,  is  moving  toward  the  engine  with  the  desire  of  passing 
it,  that  the  duty  to  signal  and  stop  the  engine  arises, — not 
when  the  engine  approaches  a  team  standing  still  in  the  road. 
Cudd  V.  Larson,  103 

Homestead.    See  Pbaxtdulent  CJokveyances,  1. 

HOMICIDE. 

1.  The  killing  of  a  person  by  means  of  a  lighted  kerosene  lamp  full 

of  oil  cannot  be  manslaughter  in  fourth  degree  as  defined  in 
sec.  4362,  Stats.  1898,  since  such  lamp  must  be  considered  a 
cruel  and  unusual  weapon.    Bliss  v.  State,  596 

2.  Where,  upon  the  evidence  of  defendant  on  a  trial  for  murder,  the 

jury  might  have  concluded  that  the  lamp. which  caused  the 
death  of  deceased  was  accidentally  struck  by  defendant's  cane 
when  he  was  throwing  up  his  hands  under  the  supposition  that 
the  deceased,  who  held  the  lamp,  was  about  to  strike  him  with 
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It,  but  that  as  matter  of  fact  he  was  not  Justified  in  so  suppos- 
ing, and  that  hence  his  act  in  throwing  up  his  cane  was  not 
Justifiable  or  excusable,  but  was  culpably  negligent,  the  ques- 
tion whether  defendant  was  guilty  of  manslaughter  in  the 
fourth  degree  under  sec.  4268,  Stats.  1898,  should  have  been 
submitted  to  the  Jury.  Ibid, 

Husband  and  Wife.  See  Adverse  Possession,  5,  6.  Chattel  Mobt- 
OAGES.     Cbihinal  Law,  8.     Fraudulent  Conyetances,  1,  6-8. 

INSUBANCE,  7.     MOBTOAGES,  6. 

Impbovementb:  Special  assessments.  See  Municipal  C^obfobations, 
1-8. 

INJUNCTION. 

See  Counties,  4-6.  ^  Nuisances,  2,  8,  6.    Religious  Societies.    Res 

Judicata,  1. 

1.  Although  the  essential  allegations  of  the  complaint  are  denied 

by  the  answer,  it  is  within  tha  discretionary  power  of  the  court 
to  continue  in  force  a  preliminary  injunctional  order  and  thus^ 
preserve  the  status  quo  until  the  termination  of  the  litigation;  * 
and  this  should  be  done,  upon  such  terms  as  will  reasonably 
protect  the  defendant's  rights,  if  otherwise  the  object  of  the 
action  may  be  defeated  and  the  plaintiff  suffer  irreparable  in- 
Jury.    Chain  Belt  Co.  v.  Von  ^preckelsen,  106 

2.  In  an  action  to  restrain  an  expert  mechanic  and  mechanical 

engineer,  under  contract  of  employment  with  plaintiff,  from 
entering  into  the  service  of  another  company,  it  is  held,  upon 
the  pleadings,  that  there  was  no  abuse  of  discretion  in  dissolv- 
ing a  preliminary  injunctional  order.  Ibid. 

3.  Assuming  that  a  certain  city  ordinance  is  void  or  is  inapplicable 

to  plaintiff,  a  complaint  alleging  that  plaintiff  has  a  consider- 
able business  and  a  valuable  warehouse  used  therein  in  the 
city,  that  the  city  threatens  numerous  prosecutions  of  plaint- 
iff's agents  for  violation  of  said  ordinance  in  the  conduct  of 
such  business,  and  that  thereby  plaintiff  will  be  subjected  to 
a  multiplicity  of  suits  and  compelled  to  pay  large  sums  in  fines 
and  its  business  will  be  ruined  unless  such  prosecutions  be  en- 
Joined,  states  a  good  cause  of  action  in  equity  to  restrain  the 
enforcement  of  such  ordinance.  Joseph  Schlitz  B.  Co.  v.  Su- 
perior, 297 

Insolvency.    See  Assignment.    Corporations,  4-15. 

Instbuotions  to  Juby.  See  Cbiminal  Law,  12-14.  Fraudulent  Con- 
veyances, 3.  Highways,  3,  4.  Malicious  Prosecution,  3.  Mu- 
nicipal Cobpobations,  11.  Pabtnership,  1.  Railroads,  3. 
Sales,  14.    Trial,  2. 

INSURANCE. 
Fibe. 

Change  in  title:  Forfeiture:  Waiver. 

1.  In  a  case  where  two  partners  bought  out  the  third,  but  no  as- 
signment was  made  of  any  interest  in  the  insurance  and  no 
written  consert  was  indorsed  on  the  policy.  It  is  held,  upon  the 
facts,  that  there  had  been  no  waiver  of  the  provision  in  the 
policy  avoiding  it  in  case  of  a  change  in  the  title  to  the  prop- 
erty.   Keith  V.  Royal  Ins.  Co.  531 
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2.  The  provision  In  the  Wisconsin  standard  policy  avoiding  the 
policy  In  case  of  a  change  In  the  title  is  self -executing,  and  no 
duty  is  imposed  upon  the  insurer  upon  his  being  merely  in- 
formed of  such  a  chtmge.  Mere  silence  of  the  insurer  in  such 
a  case  will  not  operate  as  a  waiver  of  the  forfeiture  or  an  es- 
toppel to  assert  it.  ibid. 

Mortgagee  clause:  Duty  of  insurer  to  mortgagee. 
S.  Under  a  policy  issued  to  the  owner  of  property  and  providing, 
with  respect  to  a  mortgagee,  merely  that  the  loss,  if  any,  shall 
be  payable  to  the  latter  as  his  interest  may  appear,  the  insurer 
owes  no  other  or  different  duty  to  the  mortgagee  than  by  its 
contract  it  owes  to  the  insured.  The  mortgagee  can  recover 
solely  in  the  right  of  the  insured,  and  only  when  the  latter 
can.  Ibid. 

Duty  of  sales  agent  to  keep  goods  insured:  Contract  construed.    See 
Principal  and  Agent,  1. 

Life. 

Forfeiture:  Failure  to  pay  note. 

4.  A  life  insurance  policy  provided  that  "failure  to  pay  any  pre- 

mium or  note  or  interest  when  due"  should  terminate  the  con- 
tract and  forfeit  all  payments  to  the  company.  It  did  not  pro- 
vide for  the  giving  of  premium  notes,  but  for  cash  payments 
only.  Held,  that  the  word  "note"  did  not  refer  only  to  pre- 
mium notes,  but  meant  any  note  given  to  the  company  either 
as  evidence  of  indebtedness  for  the  insurance  or  as  payment 
therefor.    Behling  v.  N.  W.  Nat  L.  Ins.  Co,  24 

5.  An  application  for  change  of  an  insurance  contract  stated  that, 

in  consideration  of  the  waiver  of  cash  payment  of  the  amount 
the  assured  was  required  to  contribute  to  the  reserve,  he 
acknowledged  a  lien  for  that  amount  against  the  policy,  "ten 
per  cent,  of  said  sum  being  paid  with  this  application,  and  the 
residue,  or  so  much  thereof  as  shall  be  unpaid  at  my  decease, 
with  any  unpaid  interest,  to  be  deducted  from  said  policy  upon 
Its  maturity."  Ten  per  cent,  of  said  sum  was  not  paid  in  cash 
as  recited,  but  the  assured  gave  his  note  therefor.  The  policy 
provided  that  "failure  to  pay  any  premium  or  note  or  interest 
when  due  will  thereupon  terminate  this  contract  and  insur- 
ance." Held,  that  failure  to  pay  the  note  given  as  stated 
terminated  thie  contract.  Ibid. 

6.  Where  a  note  given  upon  an  insurance  policy  is  payable  at  a 

particular  place  and  the  contract  provides  that  failure  to  pay 
the  note  according  to  its  terms  shall  forfeit  the  policy,  it  is 
sufficient  to  make  the  forfeiture  clause  operative  that  the  note 
be  at  the  place  designated  at  the  proper  time  so  that  the  as- 
sured may  pay  it,  and  that  he  fail  to  do  so.  No  demand  or 
notice  or  declaration  of  forfeiture  is  necessary.  Ibid. 

Bame:  Interest  of  married  woman  as  beneficiary. 

7.  The  interest  of  a  married  woman  as  beneficiary  under  a  policy 

of  life  insurance  is  subject  to  the  provisions  of  the  contract  in 
respect  to  forfeiture  by  acts  of  the  assured.  Ibid. 

Intent.    See  Partnership,  2. 

Interest.    See  Partnership,  14.    Venoob  and  Purchaser,  3. 
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INTOXICATING  LIQUORS. 

Under  a  city  charter  giving  the  common  council  power  to  grant 
licensee  for  and  regulate  groceries,  saloons,  etc.,  "and  all  per- 
sons Tending  or  dealing  in  spirituous,  vinous,  or  fermented 
liquors,"  and  to  "prohibit  and  suppress  the  same,"  an  ordi- 
nance making  it  unlawful  for  "any  person"  to  sell  or  give 
away  malt  or  intoxicating  liquors  without  a  license  from  the 
council,  is  valid  and  is  applicable  to  a  brewer  who  ships  his 
beer  to  his  warehouse  or  depot  in  the  city,  whence  it  is  deliv- 
ered by  his  agent  to  customers  in  the  city,  upon  orders  taken 
therefor  by  said  agent.    Joseph  Schlitz  B,  Oo.  v,  Superior,     297 

JOINDEB. 

Of  causes  of  action.    See  Cobpobations,  4.    Mobtoagss,  10. 

Of  parties.  See  Chattel  Mobtoages,  3.  Cobpobations,  6,  6.  Coun- 
ties, 4.  Mobtoages,  10,  11.  Quo  Wabbanto.  Religious  So- 
cieties, 2. 

JUDGMENT. 

Bummary  decision:  Dismissah    See  Mobtoages,  7-9. 
•  On  inconsistent  findings.    See  Watebs,  5.    • 
Form,  in  taxpayer's  action  to  recover  moneys  iUegally  paid.     See 

Counties,  7. 
In  garnishment,  for  restoration  of  amount  paid  J>y  garnishee.    See 

Gabnishment,  4. 
On  certiorari,  after  l)oard  ?uu  ceased  to  exist.    See  Taxation,  5. 
For  deficiency,  on  foreclosure.    See  Mobtoages,  10. 
Tacating:  Review  of  order  denying  motion.    See  Appeal,  8. 
Batisf action:  Penalty  for  refusal  to  satisfy, 

1.  The  penalty  denounced  in  sec.  2915,  Stats.  1898,  for  refusal  to 

satisfy  a  Judgment  after  full  payment  thereof  is  not  recover- 
able where  there  was  no  intentional  wrong  in  the  refusal,  but 
rather  a  reliance,  in  good  faith,  upon  some  supposed  legal 
right.  Schumacher  v.  Falter,  113  Wis.  563,  followed;  Shields 
17.  Klopf,  70  Wis.  69,  overruled.    Johnson  v.  Huber,  68 

Reversal  on  appeal.    See  Appeal,  Affirmance  and  reversal. 

Action  on  transcripted  judgment:  Limitation. 

2.  Where  a  transcript  of  a  justice's  Judgment  has  been  filed,  under 

sec.  2900,  Stats.  1898,  an  action  may  be  brought  thereon  as  a 
Judgment  of  the  circuit  court  at  any  time  within  ten  years 
from  the  date  of  its  rendition,  and  the  statute  limiting  the 
right  of  action  upon  Justices'  Judgments  to  six  years  is  not  ap- 
plicable.   Sullivan  v.  Miles,  576 

JuBiSDicnoN.  See  Cebtiobari.  Coubts.  Habeas  Cobpus,  8.  Jus- 
tices' Coubts,  2.    States.    Taxation,  6-10. 

JuBOBs:  Expression  of  opinion.    See  Cbiminal  Law,  17. 

JUSTICES'  COURTS. 

See  Judgment,  2. 

1.  Where  a  Justice's  docket  showed  that  a  summons  had  been  is- 
sued returnable  at  a  certain  time  and  place,  a  subsequent  entry 
stating  that  such  summons  was  "returned  and  filed  showing 
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personal  service"  was  sufficient  to  show  that  there  was  personal 
service  on  the  defendant  on  or  prior  to  the  day  of  the  return. 
Sullivan  v.  Miles,  576 

2.  A  justice's  docket  stated  that  plaintiff  filed  a  "written  complaint 
and  proof  of  debt/'  and  the  judgment  rendered  was  for  an 
amount  within  the  justice's  jurisdiction.  Held,  that  it  suffi- 
ciently appeared  that  a  written  complaint  was  filed  founded 
upon  a  debt  within  such  jurisdiction.  Ibid, 

Lakes.    See  Waters,  5. 

IiAiTD  Contract.     See  Action,  1.     Spbcdto  Fkbfobmancb.     Vendor 
AND  Purchaser. 

LANDLORD  AND  TENANT. 

See  Partnership,  4-7,  13. 

By  agreement  plaintiff  furnished  his  land  and  the  seed,  and  de- 
fendant was  to  plant  potatoes  and  care  for  and  harvest  them 
and  was  to  have  one  half  the  crop,  provided  he  stayed  there; 
and  if  defendant  did  not  stay,  and  no  one  else  would  buy, 
plaintiff  was  to  buy^his  share  of  the  potatoes.  After  planting, 
defendant  moved  away.  The  potatoes  became  damaged  for 
want  of  care,  and  finally  plaintiff  got  another  man  to  care  for 
them,  and  agreed  to  give  him  a  share  of  the  crop  for  doing 
so.  Defendant  harvested  the  crop  and,  against  plaintiff's  ob- 
jection, divided  it,  appropriating  one  half  for  himself.  Held. 
that  defendant  was  not  a  tenant  in  common  of  the  crop  with 
plaintiff,  but  was  a  mere  cropper,  and  plaintiff  was  entitled  to 
recover  in  replevin  the  part  of  the  crop  so  appropriated.  Kelly 
V,  Rummerfield,  620 

Levees.    See  Towns. 

Lex  Loci.    See  Contracts,  4. 

License  to  sell  liquor.    See  Intoxicatino  Liquors. 

LIENS. 

Of  mechanics,  etc:  Subcontractors,    See  Courts,  3. 

1.  Sees.  3314,  3315,  Stats.  1898,  giving  a  lien  to  every  "principal 

contractor,"' "subcontractor  of  a  principal  contractor,"  or  "em- 
ployee of  either,"  who  performs  work,  etc.,  for,  in,  or  about  the 
erection  of  certain  structures,  provides  for  three  distinct  classes 
of  persons,  and  the  terms  used  should  be  construed  accord- 
ingly.   Farmer  v.  St.  Croix  Poxoer  Co.  76 

2.  Plaintiff  agreed  with  a  subcontractor  to  do  all  the  hauling  nec- 

essary for  the  execution  of  the  latter's  contract,  the  amount  of 
such  hauling  being  very  large  and  necessitating  the  employ- 
ment by  plalntiif  of  a  large  number  of  teams  and  men.  The 
agreement  did  not  bind  plaintiff  to  any  personal  service.  Held, 
that  he  was  not  an  employee  of  the  subcontractor,  but  was  a 
subcontractor  in  the  second  degree,  not  entitled  to  a  lien  under 
sees.  3314,  3315,  Stats.  1898.  Ibid. 

3.  The  fact  that  plaintiff's  servants  acted  more  or  less  under  the 

direction  of  the  subcontractor,  who  gave  them  orders  as  to 
where  materials  should  be  unloaded,  etc.,  did  not  make  the 
plaintiff  an  employee  of  the  subcontractor.  Ibid, 
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4.  A  subcontractor,  after  assigning  his  contract  to  a  bank  as  col- 

lateral security  for  an  existing  indebtedness,  died  insolvent, 
leaving  the  work  unfinished.  With  the  consent  of  his  adminis- 
tratrix, of  the  principal  contractor,  and  of  the  owner,  the  bank, 
in  order  to  protect  its  security,  assumed  the  completion  of  the 
work  and  was  accepted  as  subcontractor  in  place  of  the  de- 
ceased. Held,  that  there  was  a  complete  novation  of  parties  and 
that  the  bank  was  entitled  to  the  lien  of  a  subcontractor.  Secu- 
rity Nat.  Bank  v.  Bt.  Croix  Power  Co.  211 

5.  In  an  action  to  foreclose  a  mechanic's  lien,  the  claim  for  which 

was  alleged  to  have  been  filed  in  the  proper  ofllce  in  St.  Croix 
county,  "that  being  the  proper  county  therefor,"  the  land  upon 
which  the  lien  was  claimed  consisted  of  two  parcels,  one  of 
which  was  described  as  being  in  "section  22,  township  31,  range 
19  west:'  and  the  other  as  being  in  "section  21,  township  31, 
range  19/'  Held,  that  it  was  a  fair  inference  that  the  range  19 
in  the  second  description  was  the  same  range  19  named  in  the 
first, — such  construction  locating  both  parcels  in  St.  Croix 
county.  Ihid. 

6.  Where,  in  an  action  to  foreclose  a  subcontractor's  lien,  the  com- 

plaint alleges  that  plaintiff  duly  gave  notice  to  the  owner,  but 
proceeds  to  set  forth  specifically  what  such  notice  contained, 
and  the  notice  as  there  given  fails  to  state  that  plaintiff  had 
performed  or  furnished  any  labor  or  material,  as  prescribed  in 
sec.  3315,  Stats.  1898,  and  fails  to  describe  the  land  to  be  af- 
fected by  the  lien  claimed,  the  complaint  fails  to  state  a  cause 
of  action  to  foreclose  a  lien.  Ibid. 

7.  Allegations  of  the  complaint,  in  such  case,  that,  after  plaintiff 

had  served  his  notice  of  lien,  the  owner  settled  with  the  prin- 
cipal contractor  and  released  him  from  his  contract  and  at  the 
same  time  assumed  payment  of  all  his  building  obligations,  in- 
cluding the  amount  due  plaintiff,  are  held  to  show  a  contract 
for  plainUfl's  benefit  which,  under  sec.  3324,  Stata.  1898,  he 
may  enforce  in  the  lien  action.  Ibid. 

Of  cTuittel  mortgage.    See  Cuattel  Mobtgages. 

Of  legacy.    See  Limitation  of  Actions,  2. 

Life  Estatxs.    See  Contracts,  2,  8.    Pabtnebship,  4,  5.    Wills,  5. 

Ldtb  Insubanob.    See  Insxtbance,  4-7. 

LIMITATION  OF  ACTIONS. 
See  AovEBSE  Possesion.    Judgment,  2. 

1.  A  trust  is  not  exempt  from  the  operation  of  the  statutes  of 

limitations  unless  it  is  an  express  trust  and  a  technical  and 
continuing  one,  cognizable  only  in  a  court  of  equity.  Merton  v. 
O'Brien,  437 

2.  A  mere  devisee  of  land,  subject  to  the  payment  of  a  legacy 

charged  as  a  lien  thereon,  was  not  a  trustee  of  an  express  trust, 
under  subd.  5,  sec.  11,  ch.  84,  R.  S.  1858  (sec.  2081,  R.  S.  1878); 
and  an  action  by  the  legatee  to  enforce  the  lien  may  be  barred 
by  the  statute  of  limitations.  Williams  v.  Williams^  82  Wis. 
893,  so  far  as  it  holds  to  the  contrary,  overruled.  Ibid. 

LiQUOBs:  Sale:  License.    See  Intoxicating  Liquors. 
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LOGS  AND  LUMBESR. 

See  Railboads,  11.    Sales,  7-9.    Taxation,  1,  5,  8.    Waste. 

In  two  contracts  defendants  agreed  to  cut  timber  on  plaintiff's 
lands  and  to  haul  the  logs  and  load  them  on  the  cars,  it  being 
stipulated  that  defaults  or  delays  due  to  the  railroad  company 
should  correspondingly  extend  the  time  for  performance  of  the 
agreement.  In  a  later  contract,  almost  identical  in  other  re- 
spects, defendants  agreed  to  deliver  the  loaded  cars  at  a  star 
tion  some  distance  from  the  point  of  loading.  Heldy  that  it 
was  defendant's  duty  to  obtain  the  necessary  cars.  Boyington 
V.  Sweeney,  77  Wis.  55,  distinguished.  John  O'Brien  L.  Co.  i?. 
Wilkinson,  468 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prosecution  it  is  held  that  the  defend- 

ant's testimony,  confirmed  by  disinterested  witnesses  and  official 
documents,  to  the  effect  that  he  made  a  full  and  fair  statement 
of  the  facts  to  the  district  attorney  and  acted  upon  his  advice, 
was  substantially  undisputed,  and  the  trial  court  should  have 
held  those  facts  to  be  established.    Small  v.  McQovem,         608 

2.  An  action  for  malicious  prosecution  cannot  be  maintained  unless 

defendant  not  only  acted  without  probable  cause  but  also  was 
actuated  by  malice.  md. 

3.  In  an  action  for  malicious  prosecution  of  the  plaintiff  on  the 

charge  of  having  obtained  money  by  false  pretenses,  It  was 
error  to  refuse  an  instruction  to  the  effect  that  the  Jury  might 
consider  the  exasperation  caused  by  the  loss  of  the  money  as 
one  of  the  circumstances  in  deciding  the  question  as  to  the 
effect  of  the  facts  upon  the  mind  of  an  ordinarily  prudent  man. 
Whether  such  error  would,  of  itself,  necessitate  a  reversal,  not 
determined.  /bid. 

4.  In  an  action  for  malicious  prosecution  testimony  that  the  dis- 

trict attorney  stated  to  his  assistant  that  he  deemed  the  prose- 
cution proper,  is  inadmissible.  Ibid, 

MANDAMUS. 

Where  the  county  board  has  by  a  recorded  vote  directed  that 
orders  be  issued  at  the  end  of  each  month  to  pay  the  salary 
which  It  has  fixed  for  the  register  in  probate  and  for  which  It 
has  raised  the  money  by  taxation,  Tnandamus  will  He  to  com- 
pel the  county  clerk  to  slgSsuch  orders — ^that  being  a  minis- 
terial duty  clearly  Imposed  by  subd.  3,  sec.  709,  Stats.  1898. 
Roberts  v,  Erickson,  324 

Manslaughter:  Degrees.    See  Homicidb. 

Mabbtki)  Women.  See  Advebse  Possession,  5,  6.  Chattel  Mobt- 
OAGES.  Cbiminal  L#aw,  8.  Fbaudxjlbnt  Conveyances,  1,  6-8. 
Insurance,  7.    Mortgages,  6. 

Master  and  Servant:  Employee  or  subcontractor?    See  Liens,  2,  8. 

Maxims. 
Caveat  emptor,  628. 
Expressio  unius,  excluslo  alterius,  524. 
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MscHANios'  LiBNS.  See  Libns. 
MisaissiPPi  RiYBB.  See  States. 
Mistake.    See  Tbial,  6. 

MORTGAGES. 
Form  and  contents  of  instruments.     See  Adverse  Possession,  1. 

MOBTOAGES,  11. 

1.  While  a  mortgage  does  not  create  an  interest  in  land  and  is  only 

a  lien  on  land,  a  mere  incident  of  some  principal  thing  which 
it  secures,  and  it  is  generally  true  that  the  relation  of  debtor 
and  creditor  is  essential  to  the  relation  of  mortgagor  and  mort- 
gagee, the  indebtedness  being  the  principal  thing  which  the  in- 
cident, the  mortgage,  secures,  it  is  not  necessary  to  the  incident 
that  such  principal  thing  be  created  by  an  express  promise. 
Beehe  v.  Wis.  Mortgage  Loan  Co,  v328 

2.  If  a  person  takes  the  title  to  real  estate  at  the  request  of  an- 

other, such  person  agreeing  to  transfer  the  property  to  such 
other  upon  the  latter's  refunding  the  money  paid  with  interest, 
whether  the  agreement  to  transfer  the  property  be  to  make  the 
same  within  a  specified  time  or  not,  it  is  competent  to  find 
from  the  circumstances,  no  fact  or  facts  appearing  to  Indicate 
to  the  contrary,  that  there  was  an  exchange  of  promises  be- 
tween the  parties,  made  either  expressly  or  by  implied  under- 
standing, to  the  efTect  that  such  other  would  reimburse  such 
person  for  his  expenditures  and  that  thereupon  such  person 
would  convey  the  land  to  such  other.  Ibid. 

8.  In  the  circumstances  stated  in  the  last  paragraph,  the  relations 
of  debtor  and  creditor  and  mortgagor  and  mortgagee  exist  and 
the  remedies  for  the  vindication  of  the  rights  of  the  respective 
parties  are  similar  to  those  in  case  of  a  formal  mortgage.   Ibid. 

4.  No  particular  form  of  words  is  necessary  to  create  the  relation 

of  mortgagor  and  mortgagee.  In  determining  whether  such 
relation  exists  it  is  the  substance  of  things  that  governs.  Any 
transfer  of  property  as  security,  regardless  of  the  form  char- 
acterizing the  same,  creates  such  relation.  Ibid. 

5.  Parol  evidence  is  admissible  to  show  that  a  writing  or  several 

writings  taken  together  were  intended  to  create  the  relation 
of  mortgagor  and  mortgagee,  though  they  bear  upon  their  face 
no  semblance  thereof,  and  such  evidence  alone,  if  it  shows 
clearly  the  intention  of  the  parties,  is  sufficient  to  establish 
and  render  effectual  the  true  character  of  the  transaction.  Ibid. 
Mortgage  to  bank  after  termination  of  its  corporate  existence:  Yor 
lidity:  Estoppel.    See  Corporations,  1,  2. 

Execution:  Husband  and  wife:  Fraud. 

6.  In  an  action  against  husband  and  wife  to  foreclose  a  mortgage, 

although  their  own  testimony  tended  to  show  that  she  was  in- 
duced by  his  fraudulent  representations  to  sign  the  instrument 
In  blank  and  that  afterwards,  without  her  knowledge  or  con- 
sent and  in  her  absence,  it  was  filled  up,  signed  by  witnesses, 
and  its  acknowledgment  certified  by  a  notary,  the  testimony 
of  the  subscribing  witnesses,  one  of  whom  was  the  notary,  is 
held  to  sustain  a  finding  that  the  mortgage  was  duly  executed 
and  acknowledged  by  both  husband  and  wife  and  that  there 
was  no  fraud.    Citizens  Bank  v.  Jones,  446 
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Rights  of  mortgagee  under  policy:  Duty  of  insurer.  See  Insttbanoe,  3. 

Assumption  of  mortgage  d€J>t  by  remainderman.  See  Ck>NTRA0T8,  2,  3. 

Foreclosure:  Offer  to  pay:  Summary  dismissal  of  action:  Costs: 
Taxes  paid, 

7.  A  defendant  cannot  set  up  a  mere  defense  by  affidavit  and  ask 

summary  decision  thereon;  but  where,  in  an  action  to  fore- 
close a  mortgage,  it  was  shown  by  affidavits,  beyond  dispute, 
that  before  suit  brought  defendants  had  offered  to  pay  the 
amount  due,  and  that  on  the  day  after  the  action  was  com- 
menced they  had  paid  into  court  the  full  amount  demanded  by 
the  complaint,  the  court  had  power  to  dismiss  the  action. 
Williams  v,  Williams,  125 

8.  It  was  within  the  discretion  of  the  court  in  such  case,  upon 

being  satisfied  that  the  action  was  commenced  for  the  purpose 
of  harassing  the  defendants  and  of  making  costs  and  expenses, 
to  withhold  all  costs  from  plaintiff  upon  dismissing  the  action. 

Ibid. 

9.  Where  in  such  case  the  complaint  did  not  allege  that  plaintiff 

had  paid  any  taxes  on  the  land,  but  merely  that  defendants  ^ 
had  neglected  to  pay  them,  and  prayed  recovery  merely  of 
principal,  Interest,  and  costs,  and  the  affidavits  filed  on  plaint- 
iff's behalf  upon  the  motion  to  dismiss  did  not  state  that 
plaintiff  bad  paid  any  taxes  or  show  any  right  in  her  to  re- 
cover them,  there  was  no  error  in  dismissing  the  action  al- 
though the  payment  Into  court  did  not  cover  any  taxes.      Ibid, 

Same:  Judgment  for  deficiency:  Parties. 

10.  Under  sec.  3156,  Stats.  1898  (authorizing  plaintiff  in  an  action  to 

foreclose  a  mortgage  to  unite  with  his  claim  for  foreclosure  a 
demand  for  Judgment  for  deficiency  "against  every  party  who 
may  be  personally  liable  for  the  debt  secured  by  the  mortgage,  ■ 
.  .  \  if  upon  the  same  contract  which  the  mortgage  was 
given  to  secure"),  one  of  the  makers  of  a  note  and  mortgage,  to 
whom,  after  default  in  payment,  such  note  and  mortgage  were 
assigned,  may  bring  suit  to  foreclose  the  mortgage  and  may 
demand  Judgment  therein  for  deficiency  against  purchasers  of 
the  land  who  assumed  to  pay  the  mortgage  debt,  and  also 
against  his  co-makers  of  the  note  and  mortgage — ^the  recovery 
against  such  co-makers  not  to  exceed,  in  any  event,  their  equi- 
table proportion  of  the  deficiency.    Fanning  v.  Murphy,       408 

Redemption:  Action  to  establish  right:  Contract  by  mortgagee  to 
sell, 

11.  If  a  person  having  only  a  mortgage  interest  in  land  yet  holding 

the  same  apparently  by  an  absolute  deed  thereof,  wrongfully 
deals  therewith  as  his  own  property  by  contracting  to  sell  it 
to  an  innocent  third  person,  the  true  owner  of  the  property 
may  sue  such  person  in  equity  to  establish  his  rights,  and  with- 
out making  such  third  person  a  party  to  the  suit  may  success- 
fully invoke  the  court  to  fully  establish  the  title  to  such  pro]^ 
erty  in  himself,  saving  the  right  of  such  third  person  to  hold 
him  as  trustee  of  the  legal  title  to  the  property  in  place  of  the 
vendor,  liable  to  convey  the  same  to  such  third  person  upon  his 
paying  to  such  owner  all  sums  of  money  due  upon  the  contract 
subsequent  to  the  relation  between  such  vendor  and  such 
third  person  being  interrupted  by  the  suit  Beebe  v.  Wis. 
Mortgage  Loan  Co.  328 
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MUNICIPAL  CORPORATIONS. 

Ordinances:  Restraining  enforcement.    See  Injunction,  3. 

Officers  of  village:  Ouster.    See  Quo  Warranto. 

BpeciaJ  assessments  far  street  improvements:  Reassessment:  Bonds. 

1.  Sec.  1210d,  Stats.  1898,  as  amended  by  ch.  9,  Laws  of  1901  (pro- 

viding that  when  a  special  assessment  for  street  improvements 
is  Invalid  "because  of  such  work  having  been  done  without 
authority  of  law,"  or  for  failure  to  make  a  proper  assessment 
or  to  observe  any  provision  of  law,  either  in  adopting  any  part 
of  the  general  city  charter  law  or  otherwise,  a  reassessment 
shall  be  made),  is  valid.  The  words  "without  authority  of  law" 
refer  to  assessments  which  are  without  authority  of  law  by 
reason  of  defects  in  the  proceedings,  and  not  to  such  as  could 
not  be  made  under  any  circumstances  because  no  law  author- 
izes them.    Bchintgen  v.  La  Crosse,  158 

2.  An  expense  which  was  not  legally  capable  of  being  assessed 

against  private  property  originally  cannot  be  made  a  charge 
against  such  property  by  reassessment  proceedings.  Ibid. 

3.  Where  there  was  a  valid  law  authorizing  the  assessment  at  the 

time  the  work  was  done,  and  the  work,  though  not  done  under 
the  provisions  of  that  law,  was  done  in  a  way  which  the  legis- 
lature might  have  authorized,  a  reassessment  may  be  author- 
ized if  all  the  essentials  of  due  process  of  law  be  preserved  to 
the  property  owner,  including  an  opportunity  to  be  heard  as  to 
the  amount  of  his  assessment.  Ibid, 

4.  Thus,  if  a  reassessment  law  gives  the  property  owner  full  notice 

and  opportunity  to  be  heard  as  to  the  amount  of  his  assess- 
ment, it  cannot  be  held  unconstitutional  because  he  has  had  no 
opportunity  to  be  heard  as  to  the  nature  of  the  improvement 
or  the  manner  of  making  it,  although  the  law  authorizing  the 
original  assessment  provided  for  notice  before  the  doing  of  the 
work  and  for  hearing  as  to  the  manner  of  doing  it.  Ibid. 

6.  A  reassessment  law  general  in  its  terms  and  applicable  to  every 
city  in  the  state  operating  under  a  special  charter  is  not  im- 
proper class  legislation  and  is  not  a  special  or  private  law  for 
the  assessment  of  taxes  within  the  inhibition  of  sec.  31,  art.  IV, 
Const.  Ibid. 

6.  The  mere  fact  that  special  improvement  bonds  issued  against 

property  have  been  bought  from  the  city  by  a  third  person  and 
paid  for,  does  not  render  the  relevying  of  the  assessment  and 
issuance  of  new  bonds  to  the  holder  the  levying  of  a  tax  for 
the  benefit  of  a  private  person.  If  the  work  for  which  the 
original  assessment  was  made  was  a  public  work,  the  assess- 
ment or  reassessment  made  to  pay  for  it  is  an  assessment  for  a 
public  purpose.  Ibid. 

7.  Where  the  original  assessment  was  invalid  because  the  proceed- 

ings were  conducted  pursuant  to  sections  of  ch.  40a,  Stats.  1898, 
which  were  supposed  to  have,  but  had  not,  been  legally  adopted 
by  the  city,  a  reassessment  is  authorized  by  sec.  1210d,  Stats. 
1898,  as  amended  by  ch.  9,  Laws  of  1901.  Ibid. 

8.  Where,  in  an  action  to  set  aside  a  special  assessment  for  paving 

a  street,  it  appears  that  by  the  city  charter  plaintiff's  property 
is  exempt  from  assessment  for  such  improvement  unless  the 
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pavement  Is  a  permanent  one  having  a  concrete  foundation, 
the  duty  of  showing  that  the  pavement  is  such  rests  upon  the 
city.  Ihid. 

Licenses  to  sell  liquors.    See  Intoxicating  Liquors. 

Defective  sidetoalks:  Injuries:  Contributory  negligence:  Evidence: 
Notice. 
9.  Where,  at  the  time  of  stepping  into  a  hole  in  the  sidewalk,  of 
*  which  she  had  previous  knowledge,  a  young  girl  was  intent 
upon  looking  for  her  companions  who  had  run  on  before  her, 
and  failed  to  see  the  hole  for  that  reason  and  also  because  she 
thought  it  was  further  along,  the  question  of  contributory  neg- 
ligence was  one  for  the  Jury.    Collins  v.  Janesville,  415 

10.  In  an  action  to  recover  for  injuries  alleged  to  have  been  caused 

by  a  defective  sidewalk,  H.,  a  witness  for  plaintiff,  was  asked 
whether  F.,  another  witness,  had  pointed  out  to  him  the  place 
where  plaintiff  was  "supposed  to  have  been  injured."  The  pur- 
pose of  the  question  was  to  show  H.'s  competency  to  testify  to 
the  condition  of  the  walk  at  the  place  of  the  accident,  and  he 
was  permitted  to  answer  only  on  condition  that  the  spot  he  had 
in  mind  was  the  same  as  that  which  plaintff  and  his  other  wit- 
nesses had  testified  was  the  place  of  the  accident.  Held,  that 
the  error,  if  any,  was  not  prejudicial  to  defendant.  Bchaefer 
V.  Ashland,  553 

11.  The  evidence  that  notice  of  the  injury  and  of  the  alleged  de- 

fective condition  of  the  sidewalk,  etc.,  had  been  seasonably 
served  upon  defendant  being  positive  and  undisputed,  it  was 
not  error  for  the  court,  in  submitting  the  question  of  such  serv- 
ice to  the  Jury,  to  instruct  that  there  was  no  evidence  contra- 
dicting that  of  plaintiff  and  that  unless  the  Jury  disbelieved  his 
evidence  they  should  find  that  the  notice  was  so  served.  The 
question  so  submitted  did  not  cover  the  subject  of  whether  the 
injury  in  fact  occurred  at  the  point  designated  in  the  notice. 

Ibid. 
Claims:  Appeal  from  disalloivance:  Bond. 

12.  Where  a  city  charter  provides  merely  that  the  bond  on  appeal 

from  the  disallowance  of  a  claim  by  the  common  council  shall 
be  given  with  two  sureties,  the  bond  need  not  be  so  framed  as 
to  make  the  obligors  severally  liable.    Bchaefer  v.  Ashland,  553 

National  Banks.    See  Courts,  2,  3. 

Negligence.     See  Highways.     Municipal  Corporations,  9.     Ratl- 
BOADs.    Sales,  11,  12.    Towns. 

Negotiable  Instruments.    See  Bills  and  Notes. 


NEW  TRIAL. 

See  Appeal,  7. 

The  mere  fact  that  the  trial  Judge  is  convinced  that  the  verdict 

'    Is  against  the  preponderance  of  the  evidence  does  not  make  it 

his  Judicial  duty  to  grant  a  now  trial.    Collins  v.  Janesville, 

41b 
Nonnegotiable  Bills.    See  Bills  and  Notes,  3-6. 

Nonresidents.    See  Assignment,  2,  3.    Costs,  1. 
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Notice. 
That  note  or  Indorsement  is  for  accommodation.    See  Bills  and 

Notes,  1.    Ck>RP0RATi0NS,  3. 
Of  defect  in  highway,  etc.    See  Highways,  1-8.    Municipal  Ck)BFO- 

RATIONS,  9. 

Of  forfeiture.    See  Insujiawoe,  2,  8,  6. 

Of  claim  for  lien.    See  Liens,  6. 

Of  special  assessment.    See  Municipal  Cobporations,  3,  4. 

Of  injury.    See  Highways,  4.    Municipal  Cobpobations,  11. 

Of  taking  testimony  by  board  of  review.    See  Taxation,  4. 

Of  intention  to  increase  assessment.    See  Taxation,  9. 

Of  claims  to  land.    See  Vendor  and  Purchaser,  1. 

Novation.    See  Liens,  4. 

NUISANCES. 
*  . 

1.  An  industry  or  trade  which  is  not  a  nuisance  per  se  may  be  con- 

ducted in  such  a  manner  or  in  such  a  place  as  to  be  in  fact  a 
nuisance.    Rogers  v.  John  Week  Lumber  Co,  5 

2.  A  complaint  alleging  that   defendant  has  commenced  to  con- 

struct a  planing  mill  in  a  residence  portion  of  the  city,  within 
ninety  feet  of  plaintiff s  dwelling,  and  that  its  operation  will 
necessarily  create  a  great  amount  of  steam,  dust,  dirt,  smoke, 
and  noise,  which  will  penetrate  plaintiff's  house,  making  it 
necessary  to  keep  his  windows  and  doors  closed  at  all  times, 
and  rendering  his  home  unfit  to  live  in, — states  a  cause  of 
action  for  an  injunction  against  the  erection  of  the  mill.      Ibid. 

3.  The  erection  of  a  private  nuisance,  or  of  a  public  nuisance  pe- 

culiarly injurious  to  the  plaintiff,  may  be  restrained.        Ibid. 

4.  When  a  person  has  a  legal  or  equitable  right  to  do  a  particular 

thing,  requiring  in  the  enjoyment  thereof  the  exercise  of  judg- 
ment, and  he  proceeds  with  due  care  in  that  regard,  and  the 
conditions  are  such  that  a  mistake  of  judgment  on  his  part 
might  create  an  actionable  private  nuisance,  but  the  indications 
are  clear  that  such  mistake  will  probably  be  promptly  remedied 
by  him  upon  the  same  developing,  and  private  parties,  in  mere 
anticipation  that  such  person's  operations  may  create  such  a 
nuisance  injurious  to  them,  prevent  him  from  a  fair  exercise 
of  his  judgment  in  the  matter  by  obstructing  his  proceeding  at 
all,  they  are  wrongdoers  and  may  be  dealt  with  at  law  or  in 
equity  as  the  case  may  require  for  the  efficient  protection  of 
such  right.    Priewe  v.  Fitzsimons  d  C.  Co,  497 

6.  A  person,  in  mere  anticipation  that  an  actionable  private  nui- 
sance Injurious  to  him  may  result  from  the  operations  of  an- 
other upon  his  own  premises  or  upon  premises  where  he  may 
lawfully  be  for  the  purposes  of  such  operations,  cannot  main- 
tain an  action  at  law  or  in  equity  against  such  person  in  re- 
spect thereto.  Ibid. 

6.  Where  there  is  no  right  of  action  to  restrain  or  remove  or  to  ob- 
tain damages  in  respect  to  a  nuisance  created  by  another,  there 
is  no  right  to  prevent,  restrain  or  remove  such  nuisance  with- 
out judicial  proceedings.  Ibid. 

Otfeu. 

To  restore  or  reconvey.     See  Ck>NTRAGTS,  9.     Vendor  and  Pub- 
chaser,  6. 
To  pay  mortgage  debt.    See  Mortgages,  7. 
To  pay  taxes.    See  Tax  Titles,  1. 
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Officers. 
Of  county:    Salaries:    Payment:    Deputies.     See  Counties,  1-3. 

Mandamus. 
Of  village:    Ouster.    See  Quo  Wabbaj«to. 
Of  corporations:    Powers.    See  Corporations,  3. 

Parol  Evidence.    See  Contracts,  5.    Deeds,  1.    Mortgages,  2,  5. 
Pabtibs.    See  Chattel  Mortgages,  3.    Corporations,  5,  6.    Counties* 

4,  5.    Mortgages,  10,  11.    Quo  Warranto.    Religious  Sogieties, 

2.    Witnesses,  2,  3. 

PARTNERSHIP. 

Who  are  partners:  Evidence.    See  Witnesses,  2,  3. 

1.  Articles  of  a  copartnership  known  as  the  Farmers'  Union,  partly 

printed  and  partly  written,  were  pasted  In  a  blank  book,  and  on 
several  pages  following  were  pasted  separate  sheets  containing 
signatures  apparently  written  before  the  insertion  of  such 
sheets  in  the  book.  Following  these  were  other  signatures 
written  on  the  pages  of  the  book.  In  an  action  to  charge  as 
partners  several  of  the  persons  whose  signatures  so  appeared, 
the  court  instructed  the  jury  that  If  defendants  signed  on  such 
sheets  when  the  copartnership  articles  were  attached  thereto, 
or  if  such  aricles  were  in  some  way  connected  with  their 
signatures  so  as  to  form  a  part  of  the  same  and  make  the  same 
appear  as  one  instrument,  then  those  so  signing  executed  the 
articles;  that  the  jury  were  to  determine  merely  whether  de- 
fendants did  sign  the  articles  or  the  sheets  while  attached 
thereto  so  as  to  constitute  a  part  of  the  contract.  Heldy  not 
erroneous  as  against  defendants.    Moore  v.  May,  192 

2.  It  was  error,  in  such  case,  to  refuse  to  permit  a  defendant  to 

testify  as  to  what  his  purpose  was,  and  what  the  understanding 
was  Tvith  reference  thereto,  when  he  signed  his  name  on  the 
book.  Ibid. 

OontintMnce  of  firm  after  death  and  withdrawal  of  members. 

3.  Articles  of  a  copartnership  known  as  the  Farmers'  Union  pro- 

vided that  any  member  might  withdraw  In  the  manner  pre- 
scribed, and  that  each  member  should  be  responsible  for  repay- 
ment of  money  borrowed  to  run  the  business.  The  firm  was 
manifestly  to  consist  of  many  members  and  continue  for  an 
indefinite  period.  Held  that,  although  some  members  had  died 
and  some  had  withdrawn  before  the  moneys  were  borrowed  for 
which  the  note  in  suit  was  given,  those  who  were  in  fact  mem- 
bers at  the  time  of  such  borrowing  may  be  held  liable  as  part- 
ners on  the  note.  Ihid. 
Agreement  construed:  Relation  of  landlord  and  tenant  between  part- 
ners.                                                                    , 

4.  A  widow  to  whom  a  life  estate  in  a  flouring  mill  had  been  de- 

vised entered  Into  a  partnership  with  her  co^xecutor  of  the 
will,  to  continue  for  about  fourteen  months.  She  put  into  the 
business  the  "use  and  occupation"  of  the  mill  property  against 
the  time  and  skill  of  said  co-executor  in  managing  the  busi- 
ness, and  the  expenses,  losses,  and  profits  were  to  be  shared 
equally.  Held,  that  not  the  widow's  Hie  estate,  but  merely  an 
estate  for  years,  was  put  by  her  Into  the  business,  creating 
the  relation  of  landlord  and  tenant  between  her  and  the  firm. 
Hart  V.  Hart,  639 
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5.  The  fact  that  the  widow's  life  estate  had  hden  created  by  a  de- 

vise to  her  of  the  "use  and  occupation"  of  the  property  during 
widowhood,  does  not  make  the  use  of  the  same  phrase  in  the 
partnership  agreement  significant  as  showing  an  intention  to 
put  the  life  estate  into  the  business.  Ihid, 

Taxes,  repairs,  etc.,  how  chargeable  in  such  case, 

6.  Where  real  proi)erty  used  in  a  partnership  business  is  leased  by 

the  firm  from  one  partner  who  has  a  life  estate  therein,  the 
taxes  and  insurance  on  such  property  are  not  properly  partner- 
ship expenses,  in  the  absence  of  an  express  agreement  to  that 
effect,  but  are  chargeable  to  the  lessor.  Ihid. 

7.  Repairs  or  betterments  put  upon  the  real  property  in  such  case 

by  the  firm  are  not,  however,  in  the  absence  of  express  agree- 
ment, chargeable  to  the  lessor.  Ibid. 

Advances  by  one  partner  to  another:  Individual  liability. 

8.  PlaintifiFs  advanced  money  to  defendants,  who  had  no  capital, 

under  an  agreement  that  It  be  used  to  develop  certain  mines  in 
which  all  parties  were  equally  interested.  In  an  action  to  re- 
cover from  defendants  their  share  of  such  moneys,  the  uncon- 
tradicted testimony  of  plaintiffs  (to  the  effect  that  it  was 
agreed  that  one  half  of  such  advancements  was  to  be  a  loan  to 
defendants  individually,  to  be  applied  by  them  as  their  part  of 
the  moneys  required  to  carry  on  the  mining  enterprise),  to- 
gether with  the  fact  that  plaintiffs  had  received  security  from 
each  defendant  separately  for  the  advancements  made,  and  the 
fact  that  defendants  had  repaid  part  of  the  money,  is  held  to 
show  that  one  half  of  the  money  advanced  by  plaintiffs  to  de- 
velop the  mines  was  a  personal  loan  for  which  defendants  were 
Individually  liable.    Bright  v.  Carter,  631 

9.  The   fact   that   plaintiffs   received    securities   from    defendants, 

which  were  not  in  lieu  of  or  in  discharge  of  the  debt,  does  not 
of  itself  extend  the  time  of  payment  or  suspend  plaintiff's  right 
of  action  on  the  original  obligation.  Ibid, 

10.  An  express  agreement  by  defendants  to  repay  to  plaintiffs  their 

respective  shares  of  advancements  made  to  carry  on  the  part- 
nership business  entitles  plaintiffs  to  recover  thereon  regard- 
less of  their  partnership  relation  or  the  state  of  their  firm  ac- 
counts. Ibid. 

Promissory  note  of  firm:  Defenses. 

11.  In  an  action  against  partners  upon  a  note  given  for  money  loaned 

to  the  firm  and  used  in  its  business,  it  is  no  defense  that  the 
business  was  not  being  conducted  in  the  manner  prescribed  by 
the  copartnership  articles.    Moore  v.  May,  192 

Transfer  of  property  in  payment  of  firm  debt.  See  Fraudulent 
Conveyances,  2,  3. 

Transfer  by  one  partner  to  others:  Effect  on  insurance.  See  In- 
surance, 1. 

Dissolution:  Assumption  of  liabilities  by  continuing  partners.  See 
supra,  3. 

12.  A  contract  of  dissolution  of  a  copartnership  providing  that  the 

partner  continuing  the  business  "was  to  assume  and  pay  all  in- 
debtedness owing  by  said  firm  for  goods,  wares,  and  merchan- 
dise purchased  by  said  firm,  to  be  sold  by  said,  firm  from  their 
store  in  M.  in  the  usual  course  of  trade,"  imposed  no  liability 
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upon  Buch  partner  to  pay  a  Judgment  thereafter  obtained 
against  the  members  of  the  firm  for  damages  for  breach  of  war- 
ranty of  title  to  logs  previously  sold  by  the  firm  as  a  transac- 
tion separate  and  distinct  from  its  general  business,  for  which 
breach  no  claim  had  been  made  at  the  time  of  the  dissolution. 
Dorwin  v,  Laughlin,  617 

Same:  Accounting  between  partners.    See  Appeal,  6.    Costs,  5. 

13.  Where  a  widow,  to  whom  had  been  devised  a  life  estate  in  a  mill 

subject  to  the  payment  of  the  testator's  debts,  etc.,  entered  into 
partnership  with  her  co-executor  of  the  will,  putting  into  the 
business  the  use  of  the  mill  while  such  use  was  still  a  part  of 
the  assets  of  the  estate  applicable  to  the  payment  of  debts,  and 
the  firm  practically  assumed  the  settlement  of  the  estate,  it  is 
held  that  the  accounts  between  the  partners  should  be  adjusted 
on  the  basis  of  giving  the  estate  credit  for  the  rental  value  of 
the  mill  and  charging  the  same  to  the  widow.    Hart  v,  Bari^ 

639 

14.  Except  under  special  circumstances,  interest  is  not  to  be  al- 

lowed upon  partnership  accounts  as  between  partners,  in  the 
absence  of  an  agreement  to  the  contrary.  Ibid. 

PAYMENT. 

Failure  to  plead:  Waiver, 
In  an  action  to  recover  for  services,  where  the  answer  was  merely 
a  general  denial,  defendant  cannot  complain  of  a  failure  to  de- 
duct from  the  recovery  payments  not  admitted  in  the  com- 
plaint.   Gardner  v,  Avery  Mfg,  Co.  487 

To  assumed  agent:  Ratification.    See  Principal  and  Agent,  7. 

Offer  to  pay  taxes:  Etfect.    See  Tax  Titles,  1. 

Penalties:    Refusal  to  satisfy  Judgment.    See  Judgment,  1. 

Plage  of  Tkial.     See  Appeal,  1.    Attobnets  at  Law.     Criminal 
Law,  7. 

PLEADING. 

Joinder  of  causes  of  action.    See  Corporations,  4.    Mortgages,  10. 
Setting  up  defense  by  affidavit.    See  Mortgages,  7-9. 
Allegations  in  general:  Conclusions.    See  Liens,  6. 

1.  An  allegation  that  under  a  certain  written  contract  it  became 

the  duty  of  a  party  to  do  certain  things,  is  merely  a  declaration 
of  the  pleader's  construction  of  the  instrument,  and  is  of  no 
force  unless  supported  by  the  writing  itself.  John  O'Brien  L. 
Co.  V.  Wilkinson,  468 

Amendment.    See  Action,  2,  3.    Trial,  5. 

2.  It  is  within  the  judicial  power  of  a  trial  court  to  permit  a  com- 

plaint to  be  amended  upon  the  trial  of  an  action  though  the 
efiPect  thereof  be  to  change  the  cause  of  action,  so  long  as  the 
form  of  action  be  not  changed  from  one  on  contract  to  one 
sounding  in  tort,  or  from  one  at  law  to  one  in  equity,  or  vice 
versa.    Gates  v.  Paul,  170 

8.  Within  the  limits  above  indicated  and  the  range  of  sound  Judicial 
discretion  there  is  no  limit  to  the  power  to  allow  a  complaint 
to  be  amended  in  furtherance  of  Justice,  either  before  the  trial 
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or  at  the  trial,  or  after  the  trial  before  the  controversy  shall 
have  been  closed  by  the  final  judgment  or  decree.  Ibid. 

4.  Sees.  2669,  2670,  Stats.  1898,  relating  to  amendments  of  pleadings 

curing  variances  between  the  same  and  the  proof,  do  not  limit 
the  power  of  amendment  under  sec.  2830,  nor  does  the  power 
conferred  by  the  latter  section  limit  the  power  under  sec.  2829, 
to  disregard  errors  in  pleadings  and  proceedings  not  affecting 
the  substantial  rights  of  the  adverse  party.  Ibid. 

5.  The  limitation  of  the  power  of  amendment  marked  by  the  lan- 

guage of  sec.  2830,  Stats.  1898,  "when  the  amendment  does  not 
change  the  claim  or  defense,"  does  not  preclude  any  amend- 
ment to  a  complaint  which  may  be  granted  in  such  a  way  as 
not  to  prejudice  the  substantial  rights  of  the  adverse  party, 
that  does  not  in  effect  depart  from  the  general  scope  of  the  con- 
troversy giving  rise  to  the  litigation  and  which  does  not  change 
the  form  of  the  action.  Ibid. 

BJiam  pleading:  Striking  out. 

6.  Under  sec.  2682,  Stats.  1898,  allegations  of  a  verified  answer  can- 

not properly  be  stricken  out  as  sham;  but  where  allegations  so 
stricken  out  did  not  constitute  a  defense,  or  any  part  of  a  de- 
fense, the  error  is  immaterial.  Moore  v.  May,  192 
Complaint  or  petition:  Particular  cases.  See  Action,  1.  Contracts, 
4.  Corporations,  4.  Counties,  4  (2).  Injunction,  3.  Liens, 
6,  7.  Mortgages,  9,  10.  Nuisances,  2.  Sales,  13.  Taxa- 
tion, 11. 

Demurrer.    See  Res  Judicata. 

Answer.    See  Mortgages,  7.    Payment. 

Counterclaim.    See  Chattel  Mortgages,  3.    Garnishment,  1. 

Pleading  in  justices*  courts.    See  Justices'  Courts,  2. 

Pledges.    See  Liens,  4.    Partnership,  8,  9. 

Police  Power.    See  Waters,  3,  4. 

Polling  Jurt.    See  Criminal  Law,  16. 

Possession. 
Of  land.    See  Adverse  Possession. 
Of  crops.    See  Landlord  and  TI:nant. 

Practice.  See  Appeal.  Attorneys.  Certiorari.  Costs.  Chimin ai.  Law 
AND  Practice.  EIvidence.  Executors.  Garnishment.  Habeas 
Corpus.  Injunction,  1.  Judgment.  Justices'  Courts.  New 
Trial.  Pleading.  Prohibition.  Quo  Warranto.  Trial.  Wit- 
nesses. 

PttBSUMPTioNS.  See  Adverse  Possession,  5.  Deeds,  2.  Fraudulent 
Conveyances,  1,  4.  Garnishment,  3.  Highways,  3.  Rail- 
roads, 5.    Sales,  9.    Taxation,  1,  6.    Wnxs,  3,  4. 

PRINCIPAL  AND  AGENT. 

Agency  contract  construed:  Duty  to  insure. 
1.  Plaintiff's  contract  with  a  harvester  company,  signed  by  him  De- 
cember 21,  1897,  and  accepted  by  the  company  February  8, 
1898,  provided  that  he  should  be  the  company's  agent  far  the 
"entire  season  of  1898;"  that  he  should  hold  all  goods  received 
by  him,  until  sold  and  delivered,  as  the  property  of  the  com- 
pany and  as  a  special  deposit  for  it,  until  it  should  be  fully  set- 
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tied  with;  and  that  he  should  freely  house  or  store  and  insure 
at  his  own  expense  all  goods  on  hand  at  any  time.  On  October 
28,  1898,  the  company's  traveling  representative  checked  up 
plaintiff's  accounts  and  stock  on  hand,  and  plaintiff  gave  a  re- 
ceipt for  such  stock,  *'to  keep  and  hold  the  same  subject  to  the 
terms"  of  said  contract.  On  January  10,  1899,  before  there  had 
been  a  full  settlement  with  the  company  under  said  contract, 
and  before  a  new  agency  contract,  signed  by  plaintiff,  had  be- 
come binding  by  acceptance,  the  goods  in  his  possession  were 
destroyed  by  fire  while  uninsured.  Held,  that  the  words  "en- 
tire season  of  1898"  fixed  only  the  term  of  plaintiffs  agency, 
but  did  not  limit  the  period  during  which  he  was  bound  to 
safely  keep  and  insure  the  company's  goods;  and  that  he  was 
liable  for  loss  caused  by  his  failure  to  have  the  goods  Insured 
at  the  time  of  the  fire.    Prichard  v.  Deering  H.  Co.  97 

[2.  What  period  of  time  is  covered  by  the  term  "entire  season  of 
1898"  in  such  contract,  not  determined.]  Ihid. 

Contract  with  agent:  Burden  of  proving  authority:  Evidence. 

3.  In  an  action  on  a  contract  made  with  defendant's  alleged  agent, 

the  burden  is  upon  the  plaintiff  to  prove,  not  only  the  fact  of 
agency,  but  also  that  the  agent's  authority  was  sufficiently  ex- 
tensive to  authorize  him  to  bind  defendant  by  the  contract 
which  he  assumed  to  make.    Parr  v.  N.  E.  M.  Co.  278 

4.  The  fact  that  a  person  was  superintendent  of  the  shop  of  a  manu- 

facturing corporation  is  not  sufficient  of  itself,  without  proof 
of  custom  or  usage,  to  justify  a  holding,  as  matter  of  law,  that 
he  had  apparent  authority  to  purchase  or  contract  for  the 
manufacture  of  Important  machinery  to  be  used  in  the  shop. 

Ibid, 

5.  Whether  a  shop  superintendent  had  such  apparent  authority  in 

a  particular  case  by  reason  of  the  way  in  which«the  business 
of  the  corporation  was  conducted,  is  a  question  for  the  jury, 
unless  all  the  facts  are  undisputed  and  the  inferences  of  fact 
therefrom  are  such  that  but  one  conclusion  can  be  reached. 

Ibid. 

6.  Where,  in  an  action  on  a  contract  made  with  defendant's  agent, 

plaintiffs  introduced  evidence  of  circumstances  from  which 
they  claimed  the  conclusion  should  be  drawn  that  defendant's 
officers  either  did  know  or  should  have  known  of  the  agent's 
acts,  defendant  was  entitled  to  prove  what  the  agent's  powers 
actually  were  and  that  its  officers  had  no  knowledge  of  the  con- 
tract with  plaintiffs.  Ibid. 

Payment  to  assumed  agent:  Ratification. 

7.  Payment  of  promissory  notes  to  a  banker  who  assumed  to  act 

as  agent  of  the  owner  is  held  to  have  been  ratified  both  by  such 
owner  and  by  his  widow  (his  executrix  and  residuary  legatee), 
and  one  claiming  to  own  the  notes  by  assignment,  after  their 
maturity,  from  the  widow's  executor  is  held  bound  by  such  rati- 
fication.   Piatt  V.  Schmitt,  489 

Admissions  by  agent.    See  Evidence,  1. 

Transactions  with  agent  since  deceased.    See  Witnesses',  2. 

Process.    See  Justices'  Courts,  1. 
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PROHIBITION. 


A  writ  of  prohibition  will  not  be  issued  by  the  supreme  court  to 
prevent  a  circuit  court  from  entering  an  order  or  Judgment 
within  its  jurisdiction  and  reviewable  on  appeal.    In  re  Gates, 

445 
PioiassoBT  Notes.    See  Bills  and  Notes. 
PBOxncATE  Cause.    See  Railroads,  9,  10. 

PUBLIC  LANDS. 
See  Adverse  Possession,  1. 

1.  CTpon  an^  application  to  commute  a  homestead  entry  of  public 

lands  into  a  pre-emption  entry,  the  decision  of  the  facts  as  to 
the  good  faith  of  the  entry,  the  entryman's  residence  on  the 
land,  and  the  honesty  of  his  final  proofs,  rests  with  the  local 
land  officers,  subject  to  appeal  or  other  review.  McCord  v. 
Hilh  306 

2.  Upon  a  former  appeal  It  was  decided,  on  demurrer  to  the  com- 

plaint, that  a  ruling  of  the  secretary  of  the  interior  denying 
confirmation  of  an  entry  of  public  lands,  on  the  ground  that 
"the  proof  submitted  by  the  entryman  was  fraudulent,"  was 
based  upon* fraud  in  certain  supplemental  proofs  and  not  in 
the  original  proofs,  and  that  the  finding  of  the  local  land  of- 
ficers as  to  the  honesty  of  such  original  proofs  had  never  been 
reversed;  and  i\  was  held  that  such  fraud  did  not  debar  the  en- 
tryman from  the  benefit  of  the  curative  act  of  Congress  of  June 
3,  1896,  providing  for  confirmation  in  cases  of  premature  com- 
mutation. On  this  appeal,  after  a  trial,  it  appears  that  the 
particular  fraudulent  concealment  referred  to  in  the  former 
opinion  (relating  to  abandonment  and  transfer  of  the  land  by 
the  entryman)  did  not  exist,  but  that  the  supplemental  proofs 
did  contain  other  elemeiAs  of  concealment  (relating  to  the 
good  faith  of  a  reconveyance  to  the  entryman  and  renewal  of 
his  occupancy)  which  constituted  the  fraud  upon  which  con- 
firmation of  the  entry  was  denied  by  the  land  department. 
Held,  that  this  change  in  the  situation  does  not  lessen  the 
binding  efPect  of  the  decision  on  the  former  appeal.  Ihid. 

3.  Nor  Is  it  material,  with  respect  to  the  binding  effect  of  the  for- 

mer decision,  that  it  then  appeared  that  no  issue  as  to  the 
hona  fides  of  the  original  proofs  was  presented  before  the  land 
department,  while  it  now  appears  that  such  issue  was  raised 
but  was  not  considered  or  decided.  Ihid. 

4.  In  a  contest  with  one  J,  as  to  the  right  to  enter  certain  public 

lands,  defendant  was  defeated  and  J.'s  entry  allowed.  After- 
wards, knowing  that  plaintiff  contemplated  purchasing  from 
J.,  and  being  inquired  of  as  to  J.'s  rights  and  his  own  claims, 
defendant  stated  to  plaintiff  that  he  had  been  fairly  beaten  in 
the  contest;  that  he  had  no  claim;  that  J.  had  a  good  claim, 
which  he  advised  plaintiff  to  buy;  and  that  if  plaintiff  would  do 
so,  and  let  him  take  away  some  logs  already  cut,  he  would 
make  no  claim.  Plaintiff  purchased,  relying  upon  such  as- 
surance. Thereafter,  in  consideration  of  said  logs,  defendant 
made  written  relinquishment  to  the  United  States  of  all  rights 
in  the  land.     Held  that,  while  this  did  not  estop  defendant 
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from  setting  up  subsequent  conduct  of  J.  which  might  defeat 
his  title,  or  from  acquiring  new  title  himself,  not  depending 
upon  facts  existing  at  the  time  of  making  such  statements  to 
plaintiff,  yet  defendant  was  estopped  to  attack  the  good  faith 
of  J.'s  original  entry  or  assert  fraud  in  J/s  commutation  proofs 
made  prior  to  such  statements,  and  if  by  means  of  such  an  at- 
tack J.'s  entry  was  afterwards  canceled  and  defendant  given  a 
preference  right  of  entry,  defendant  should  be  charged  as  con- 
structive trustee  for  plaintiff  of  the  title  so  acquired.  Ihid, 
5.  A  mere  preference  right  of  entry,  granted  after  a  contest,  does 
not  of  itself  constitute  entry  of  the  land.  Il>id. 
QuTETiNo  Title.    See  Adverse  Possession,  3.    Mortgages,  11. 

QUO  WARRANTO. 

1.  Under  sec.  3466,  Stats.  1898,  an  action  of  quo  warranto  to  oust 

the  defendants  from  certain  village  offices  may  be  brought  in 
the  name  of  the  state  by  a  property  owner  and  taxpayer  In  the 
village,  on  his  own  complaint.  State  ex  rel.  Weinsheim  v, 
Leischer,  475 

2.  In  an  action  of  quo  warranto  to  oust  defendants  from  village 

offices  on  the  ground  that  the  village  has  no  legal  existence  the 
village  itself  is  a  necessary  party  defendant.  •  Ibid. 

RAILROADS. 

Injury  to  person  at  street  crossing:  Contributory  negligence:  Speed 
of  train, 

1.  Plaintiff  was  injured  at  a  street  crossing  of  defendant's  railway 

by  cars  which  had  been  standing  on  the  track  which  he  was 
crossing  and  were  suddenly  thrown  back  against  him  with 
great  violence  by  a  switch  engine  which  at  that  moment,  com- 
ing from  a  further  track  by  a  cross-over  switch,  struck  the 
other  end  of  the  cars.  He  had  looked  when  150  feet  from  the 
track  and  had  €(een  these  cars,  with  no  engine  on  the  same 
track,  and  the  switch  engine  on  the  further  track.  Again, 
when  about  eight  feet  from  the  track,  he  had  stopped,  looked 
in  both  directions,  and  listened,  and  then  saw  there  was  no 
engine  on  the  track  with  the  cars,  and  thought  he  heard  the 
engine,  then  on  the  further  track.  Thenceforward  the  engine 
was  out  of  his  sight,  behind  the  cars.  Upon  the  evidence,  show- 
ing these  facts  and  others,  it  is  held  that  plaintiff's*  contribu- 
tory negligence  was  not  conclusively  established.  Schroeder 
V.  Wis.  Cent.  R.  Co.  33 

2.  Refusal    to    submit    for   special   verdict   the   question    whether 

plaintiff  could  have  heard  the  engine  coming  if  he  had  stopped 
and  listened  before  reaching  the  track  was  proper,  since  such 
question  presented  no  Issue,  but  merely  an  evidentiary  and  in- 
conclusive fact,  fully  included  In  the  question  whether  plaintiff 
was  guilty  of  contributory  negligence.  Ibid. 

3.  Refusal  to  submit  for  special  verdict  the  question  whether  plaint- 

iff was  guilty  of  a  "slight  want  of  ordinary  care,  which  con- 
tributed to  his  injury,"  was  not  error,  the  question  submitted 
being  whether  he  was  guilty  of  any  want  of  ordinary  care, 
etc.;  and,  there  having  been  no  specific  request,  failure  to  In- 
struct the  jury  that  a  slight  want  of  ordinary  care  would  re- 
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quire  an  afflrmatiTe  answer  to  tbe  question  submitted  was  not 
error,  the  Jury  being  instructed,  with  some  emphasis,  that  any 
want  would  constitute  negligence  and  require  such  answer. 
Jung  17.  Stevens  Point,  74  Wis.  547,  distinguished  and  limited. 

Ibid. 

4,  The  admission  of  evidence  that  about  an  hour  before  the  acci- 

dent the  fireman  was  running  the  engine  without  the  engineer, 
was  not  a  material  error,  it  being  obvious  that  It  had  no  effect 
upon  any  of  the  issues  finally  submitted.  Ibid. 

5.  Sees.  1809,  1809a,  Stats.  1898,  construed  together,  make  it  un- 

lawful to  run  trains  or  engines  faster  than  six  miles  an  hour 
in  cities  and  villages  until  after  having  passed  all  the  traveled 
streets  thereof,  except  that  where  gates  are  maintained  as  pro- 
vided in  sec.  1809a  a  speed  of  fifteen  miles  an  hour  is  per- 
mitted. In  the  absence  of  proof  that  such  gates  are  maintained 
the  six-mile  limitation  will  be  presumed  to  be  applicable.    Ibid. 

€.  In  an  action  against  a  railway  company  for  injuries  received  at 
a  street  crossing,  where  the  complaint  alleged  negligence  in 
running  the  engine  at  an  "unlawful  rate,  to  exceed  six  miles 
an  hour,"  and  such  statutory  negligence  was  fully  established 
by  the  proof,  it  was  not  error  prejudicial  to  the  defendant  to 
submit  to  the  Jury  the  question  whether  the  engine  was  run  at 
"an  unreasonable  and  dangerous  speed."  Ibid. 

Killing  of  cattle:  Fences:  Sufficiency:  Proximate  cause, 

7.  In  an  action  to  recover  for  cattle  killed  on  a  railway  track,  based 

solely  on  an  alleged  negligent  failure  to  keep  the  fence  in  re- 
pair, defendant  cannot  object  that  the  decision  was  based  on 
insufficiency  of  the  fence  as  originally  built,  where  at  the  trial 
its  attorney  did  not  object  to  a  decision  on  that  question  but 
moved  for  direction  of  a  verdict  on  the  ground,  among  others, 
that  it  conclusively  appeared  that  a  sufficient  fence  had  been 
built.    Perrault  v,  M„  St.  P.  d  S.  8.  M.  R.  Co.  '  520 

8.  In  sec.  1810,  Stats.  1898,  the  declaration  that  a  barbed  wire  fence 

constructed  in  a  particular  way  shall  be  deemed  a  good  and 
sufficient  fence  does  not  mean  that  no  other  barbed  wire  fence 
shall  be  deemed  sufficient.  A  fence  constructed  according  to 
the  statutory  specifications  is  sufficient  as  a  matter  of  law.  The 
sufficiency  of  a  fence  constructed  otherwise  is  a  question  of  fact. 

Ibid. 

9.  Although  the  railway  fence  erected  at  a  certain  place  was  in- 

sufficient, such  failure  of  the  company  to  perform  its  statutory 
duty  does  not  render  it  absolutely  liable  for  injuries  to  do- 
mestic animals  getting  upon  its  right  of  way  at  that  point,  un- 
less there  was  a  causal  connection  between  such  failure  and  the 
entry  of  the  animals  on  the  right  of  way.  Ibid. 

10.  If  the  entry  of  animals  upon  the  right  of  way  was  not  referable 

to  the  insufficiency  of  the  fence  as  erected  nor  to  negligence 
in  the  matter  of  keeping  it  in  repair,  but  to  the  acts  of  tres- 
passers in  breaking  down  the  fence,  the  railway  company  is  not 
liable  under  sec.  1810,  Stats.  1898,  for  injuries  to  such  animals. 

Ibid. 
Fire  negligently  set  by  other  corporation  using  track. 

11.  A  railway  company  which  permitted  one  of  Its  tracks  to  be  used 

by  a  logging  company  for  the  purpose  of  delivering  logs  for 
shipment  over  the  railway,  is  liable  for  the  destruction  of  prop- 
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erty  by  a  fire  resulting  from  the  negligence  of  the  logging  com- 
pany in  operating  on  said  track  its  own  engine  with  a  defective 
spark  arrester,  although  the  railway  company  had  no  knowl- 
edge of  such  defect.    Jefferson  v.  0.  d  N.  W.  B.  Co.  549 

RATincATioN.    See  Principal  and  Agent,  7. 

RxAL-BsTATE  Brokers.    See  SPECinc  Performance. 

ilEAL  Property.  See  Action,  1.  Adverse  Possession.  Contracts,  2, 
4.  Courts,  1.  Deeds.  Equity.  Frauduubnt  Conveyances,  1, 
6-8.  Insurance,  1-3.  Landlord  and  Tenant.  Liens.  Limi- 
tation OF  Actions.  Mortgages.  Nuisances.  Partnership,  4-7. 
PuBUo  Lands.  Religious  Societies.  Specific  Performance. 
Taxation,  10,  Tax  Titles.  Trusts.  Vendor  and  Purchaser. 
Waste.    Waters.    Wills,  6. 

Reassessment.    See  Municipal  Corporations,  1-7. 

Record. 
On  appeal.    See  Appeal,  4,  5. 
Withholding  deed  from  record.    See  Fraudulent  Conveyances,  6. 

Register  in  Prorate.    See  Counties,  1.    Mandamus. 

RELIGIOUS  SOCIETIES. 

1.  Where  a  majority  of  a  religious  society  has  withdrawn  there- 

from and  organized  a  new  church  of  a  different  denomination, 
the  minority,  adhering  to  the  original  society,  are  entitled  to 
the  use  and  occupation  of  the  church  building  held  in  trust  for 
said  society,  and  the  new  church  and  its  trustees  may  be  re- 
strained froDii  interfering  with  such  use.  Cape  v.  Pltftnouth 
Congregational  Church,  150 

2.  The  action  to  restrain  interference  with  its  use  and  occupation 

of  the  church  building  may  be  maintained  by  the  original  so- 
ciety, and  the  trustees  who  hold  the  legal  title  in  trust  for  it 
are  not  necessary  parties  plaintiff.  IMd. 

Remedies.  See  Chattel  Mortgages,  2,  3.  Counties,  5.  Equity. 
Mortgages,  3,  10,  11.    Nuisances.    Religious  Societies,  1. 

Replevin.    See  Fraudulent  Conveyances,  3.    Landlord  and  Tenant, 

Reputation:    Evidence.    See  Criminal  Law,  9. 

Rescission.  See  Contracts,  9.  Equity,  1.  Sales,  3,  4.  Vendor  and 
Purchaser,  2-7. 

Res  Gest^.    See  Criminal  Law,  11. 

RES  JUDICATA. 
See  Habeas  Corpus,  2.    Public  Lands,  2,  8. 

1.  Denial  of  a  temporary  injunctional  order  does  not  render  the 

question  of  the  sufRciency  of  the  complaint  res  judicata,  upon 
a  subsequent  demurrer.    Rogers  v.  John  Week  L.  Co.  5 

2.  A  decision  of  this  court,  upon  questions  raised  by  demurrer,  as 

to  the  rights  of  the  parties  upon  the  facts  as  stated  in  the  com- 
plaint, becomes  the  law  of  the  case,  both  for  the  trial' court 
and  for  this  court,  at  all  subsequent  stages,  except  so  far  as  the 
situation  disclosed  by  the  complaint  and  then  considered  is 
modified,  by  the  introduction  of  evidence  or  otherwise,  in  re- 
spects material  to  the  conclusions  then  reached.  McCord  v, 
Hilh  806 
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Return  on  appeal.    See  Appeal,  4. 
Riparian  Rights.    See  Waters,  6. 

Roads  and  Stbdcts.    See  Higuwatb.    Municipal  Corporations,  9-11. 
Rules  of  Coxtrt. 
Circuit  Court  Rule  V,  sec.  2  (Substitution  of  attorney),  463,  466. 

SALES. 

Joint  purchasers:  Payment  hy  one:  Rights  of  the  other. 

1.  One  A.  6.  and  the  defendant  together  purchased  a  stump  puller, 

giving  three  notes  for  the  price.  Title  was  to  remain  in  the 
vendor  until  full  payment.  They  paid  the  first  two  notes 
equally,  but  defendant  alone  paid  the  third.  He  was  then  in 
possession  of  the  machine,  and  afterwards  sold  it.  Plaintiff, 
who  had  bought  the  interest  of  A.  6.,  sued  to  recover  one  half 
of  the  proceeds  of  the  sale.  Held,  that  he  could  recover  at  most 
only  one  half  of  such  proceeds  after  deducting  the  amount  of 
the  third  note,  paid  by  defendant.    Oemdt  v,  Conradt,  15 

r 

Oral  contract:  Statute  of  frauds. 

2.  Under  sec.  2308,  Stats.  1898  (providing  that  every  oral  contract 

for  the  sale  of  chattels  for  the  price  of  |50  or  more  shall  be 
void  unless  the  buyer  accept  and  receive  part  of  the  goods  or 
pay  part  of  the  purchase  money),  plaintiff's  testimony  that  he 
bought  the  undivided  interest  of  A.  G.  in  the  machine  owned 
by  A.  6.  and  defendant  and  in  the  possession  of  the  latter,  "to 
the  amount"  that  A.  G.  "said  he  paid,  about  $63,"  does  not 
show  any  title  in  plaintiff.  Ibid. 

Modification  or  rescission  of  contract:   Warranties. 

3.  After  receipt  and   inspection  of  goods  purchased  the   vendee 

notified  the  vendor  of  defects  therein.  The  vendor  wrote,  pro- 
posing an  adjustment  whereby  all  defective  goods  should  be 
thrown  out  and  those  undamaged  should  be  accepted  under 
the  original  contract  of  sale.  The  vendee  replied,  expressing 
its  belief  that  the  damage  was -greater  than  would  then  appear, 
fixing  a  price  which  it  was  willing  to  give  for  the  goods  and 
take  its  chances  as  to  the  quality,  and  refusing  otherwise  to 
accept  the  goods.  The  vendor  accepted  this  proposal,  the  new 
price  being  considerably  less  than  the  original  one.  Held,  that 
the  original  contract  was,  by  mutual  consent,  rescinded  and 
superseded  by  a  new  contract  at  a  reduced  price  without  war- 
ranty.    Vodrey  Pottery  Co.  v.  H.  E.  Home  Co.  1 

4.  Mere  expressions  of  opinion,  with  the  reasons  therefor,  as  to 

the  extent  of  the  defects,  contained  in  the  vendor's  letter  pro- 
posing an  adjustment,  could  not  be  considered  as  fraudulent 
representations  whereby  the  vendee  was  Induced  to  enter  into 
the  new  contract,  since  they  were  followed  by  the  vendee's  let- 
ter expressing  disbelief  therein,  rejecting  the  proposed  adjust- 
ment, and  offering  to  pay  the  reduced  price  and  "take  the 
chances."  Ibid. 

"Bubject  to  approval:"  Acceptance:   Conditions. 

5.  Where  by  the  terms  of  an  order  for  a  machine  it  is  to  be  subject 

to  the  approval  of  the  person  ordering  and  not  to  be  accepted 
unless  it  operates  satisfactorily,  it  need  n^t  be  accepted  if  he  is 
really  and  in  good  faith  dissatisfied  with  its  operation,  even 
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though  it  might  be  shown  that  it  in  fact  did  good  work.  Parr 
V,  Nprthem  Electrical  Mfg,  Co,  278 

6.  Upon  receipt  of  plaintifTs'  bill  for  a  machine  made  for  defendant, 

the  latter  claimed  that  by  the  terms  of  the  order  for  the  ma- 
chine the  cost  was  not  to  exceed  a  smaller  sum,  and  stated 
that  a  bill  for  that  sum,  if  presented,  would  be  paid.  Held,  a 
conditional  acceptance,  only,  of  the  machine,  of  no  effect  if 
plaintiffs  failed  to  comply  with  the  condition.  Ihid. 

When  title  passes:  Segregation:  Date  of  contract, 

7.  Written  contracts  in  this  case  are  held  to  show,  prima  facie  at 

least,  sales  of  specific  lumber,  fully  Identified  as  between  the 
parties,  and  not  of  a  specified  quantity  out  of  a  larger  mass,  and 
that  the  title  was  to  pass  at  once  to  the  vendees.  State  ex  rel. 
Vilas  V,  Wharton,  558 

8.  Proof  of  actual  segregation  was  not  essential  in  such  a  case  to 

show  a  transfer  of  the  title,  nor  was  it  necessary  that  the 
method  of  identification  should  be  embodied  in  the  written 
contracts.  ihid. 

9.  The  dates  of  the  several  contracts,  appearing  on  their  face,  were 

prima  facie  proof  of  the  times  of  their  execution.   •  Ihid. 

Warranties:  Waiver  of  defects:  Fraud.    See  Action,  3.    Sales,  S. 

10.  The  purchaser  of  goods  under  an  executory  contract  does  not 

waive  a  breach  of  an  implied  warranty  of  quality  by  merely 
receiving  them,  but  may  take  a  reasonable  time  to  discover  de- 
partures from  the  agreed  quality,  even  as  to  matters  evidenced 
by  external  appearances,  and  to  notify  the  vendor  that  they 
are  not  accepted  as  satisfying  the  contract.  Iforthem  8.  Co.  v. 
Wangard,  624 

11.  If  a  person  sells  another  property  to  be  delivered,  accompany- 

ing the  sale  with  a  warranty,  and  when  delivery  takes  place 
there  are  defects  therein  discoverable  by  a  person  of  ordinary 
intelligence  in  the  circumstances  of  the  purchaser  by  the  ex- 
ercise of  ordinary  care,  and  such  other  nevertheless  accepts 
the  property,  neither  objecting  thereto  then  or  within  a  rea- 
sonable time  thereafter,  nor  notifying  such  person  that  the 
property  will  not  be  considered  as  in  satisfaction  of  the  con- 
tract, he  thereby  waives  the  defects  so  discoverable,  and  can- 
not thereafter  rescind  the  contract  of  sale,  counterclaim  for 
damages  when  sued  for  the  purchase  price,  or  sue  for  dam- 
ages for  breach  of  the  warranty.  Ihid. 

12.  Ordinary  care,  as  the  .term  is  used  above,  does  not  require  in- 

spection of  the  property  in  the  sense  of  looking  specially  for 
defects  therein.  It  requires  only  that  the  buyer  shall  see  and 
take  note  of  those  imperfections  which  are  observable  by  ordi- 
nary application  of  the  senses  to  external  appearances.      Ibid. 

13.  A  complaint  alleging  that,  during  negotiations  for  the  purchase 

of  a  horse  by  plaintiff  from  defendant,  the  latter,  in  reply  to  a 
question  by  plaintiff,  represented  and  warranted  the  horse  to 
be  suitable  for  certain  work,  well  knowing  that  the  animal 
was  entirely  unfit  for  that  work;  that  plaintiff,  relying  upon 
such  assurance,  bought  the  horse;  and  that  plaintiff  was  dam- 
aged by  the  breach  of  warranty— is  held  to  state,  by  reasonable 
Inference,  that  the  false  representation  was  made  with  intent 
to  induce  the  plaintiff  to  purchase,  and  hence  to  state  a  cause 
of  action  for  damages  for  a  fraudulent  warranty.  Klipstein  v. 
Raschein,  248 
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14.  An  instruction,  in  such  case,  as  to  what  would  constitute  a  war- 
ranty, leaving  out  the  element  of  fraud,  on  the  theory  that  the 
action  was  on  contract,  was  properly  refused.  IMd. 

Saues  of  Land.    See  Vendor  and  Pubchaseb. 

Sales  of  Liquob:  License.    See  Intoxicating  Liquobs. 

Sales  fob  Taxes.    See  Tax  Titles. 

Security  fob  Costs.    See  Costs,  1,  2. 

Service  of  Summons.    See  Justices'  Courts,  1. 

Sham  Pleading.    See  Pleading,  6. 

Sidewalks:  Injury  from  defects.  See  Munioipai.  Cobpobations, 
9-11. 

Special  Assessments.    See  Municipal  Cobpobations,  1-S. 

Special  Verdict.  See  Municipal  Corporations,  11.  Railboads,  2, 
3,  6. 

SPECIFIC    PERFORMANCE. 

In  an  action  to  compel  specific  performance  of  a  contract  for  the 
sale  of  land,  it  appearing,  among  other  things,  that  there  had 
heen  "sharp  practice"  on  the  part  of  plaintiff,  a  real-estate 
broker,  in  obtaining  the  contract  from  defendant  without  dis- 
closing the  fact  that  he  had  already  contracted  to  sell  the  prop- 
erty at  a  considerable  advance,  while  defendant  supposed 
plaintiff  was  acting  simply  for  his  (defendant's)  interest,  and 
that  plaintiff  without  defendant's  knowledge  and  without  right 
had  taken  possession  of  the  property  and  collected  rents,  it  is 
held  that  the  trial  court  rightly  exercised  its  discretion  in  re- 
fusing to  decree  performance.  Engberry  v.  Rousseau,  52 
Speed  of  trains:    Negligence.    See  Railboads,  5,  6. 

STATES. 

1.  The  boundary  line  of  this  state,  as  to  Its  outlying  rivers,  is  the 

main  channels  of  such  rivers.    Roberts  v.  Fullerton,  222 

2.  The  concurrent  Jurisdiction  which  this  state  has  with  the  state 

of  Minnesota  on  the  Mississippi  river  is  of  a  special  nature, — 
one  not  incident  to  nor  implying  concurrent  dominion  over  the 
territory  covered  by  water  between  the  two  states,  or  concur- 
rent ownership  in  such  water  or  the  land  under  the  water,  or 
the  fish  and  game  that  Inhabit  the  same.  Ibid, 

3.  The  term  "concurrent  Jurisdiction  on  the  water,"  used  in  the 

acts  of  Congress  providing  for  the  admission  of  the  states  of 
Wisconsin  and  Minnesota  into  the  Union,  refers  to  the  effect 
of  the  law  of  each  state  within  the  domain  of  the  other  covered 
by  water  divided  by  the  boundary  line  between  the  two  states, 
as  regards  persons  or  things  on  the  water  concerned  or  con- 
nected in  some  way  with  the  use  thereof  for  purposes  of  naviga- 
tion. It  has  no  reference  to  the  land  under  the  water  or  things 
of  a  permanent  nature  in  or  over  the  water.  In  respect  to  such 
matters  and  rights  incident  thereto,  the  jurisdiction  of  each 
state  on  its  side  of  the  boundary  line  is  exclusive.  Ibid. 

4.  The  enforcement  by  the  state  of  Minnesota  of  its  fish  and  game 

laws  on  the  Wisconsin  side  of  the  main  channel  of  the  Mis- 
sissippi river  is  not  justifiable  on  the  theory  of  common  owner- 
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ship  of  the  river  or  things  in  or  on  or  under  the  same  on  the 
Wisconsin  side  of  the  main  channel.  Jhid, 

5.  The  term  "concurrent  jurisdiction  on  the  water"  in  the  acts  of 

Congress  before  referred  to  must  be  restrained  to  the  ordinary 
meaning  thereof  in  American  public  law  at  the  time  the  term 
came  into  use  in  the  legislative  enactments  of  this  country. 

Ibi<L 

6.  The  concurrent  jurisdiction  above  specified  does  not  empower 

one  state  to  regulate  the  individual  enjoyment  by  people  of 
another  state  within  its  boundaries,  of  property  held  in  trust 
by  such  other  state  for  the  people  within  its  limits,  such  as 
public  water  and  the  fish  and  game  that  inhabit  the  same.  Ibid. 
Dodge,  J.,  dissenting,  is  of  the  opinion  that  this  state,  having 
decided  that  its  concurrent  jurisdiction  enables  it  to  define  and 
punish  a  crime  upon  boundary  waters  but  in  the  territorial 
limits  of  Minnesota,  cannot  deny  to  that  state  the  same  right 
upon  those  waters.  IMd. 

Statute  op  Frauds.  See  Chattel  Mortgages.  Contracts,  4.  Saijs,  2. 

Statute  of  Limitations.    See  Limitation  of  Actions. 

STATUTES. 

Oonatitutianality.  See  Assignment,  3.  Municipal  Corporations,  1-6. 
Waters,  4. 

Abrogation  or  suspension.    See  Assignment,  1,  2. 

Construction.  See  Adverse  Possession,  1-4.  Appeal,  1-3.  Bills 
AND  Notes,  6.  Chattel  Mortgages,  1.  Corporations,  2,  4-15. 
Costs,  1,  4.  Counties,  1-3.  Criminal  Law,  1-4.  Execution,  2. 
Executors,  2-4,  8.  Garnishment,  4.  Highways,  5.  HoMicmE. 
Insurance,  2.  Intoxicating  Liquors.  Judgment,  1,  2.  Liens, 
1-3,  7.  Limitation  of  Actions,  2.  Mandamus.  Mortgages,  10. 
Municipal  Corporations,  1,  7,  12.  Pleading,  4-6.  Quo  War- 
ranto, 1.  Railroads,  5,  8-10.  Sales,  2.  Sta'tos,  3-6.  Taxa- 
tion, 4,  9.  Tax  Tftles,  2,  3.  Trial,  3.  Wills,  5  (1).  Wrr- 
nesses,  2,  3. 
When,  in  a  penal  statute,  general  language  is  used  as  to  the 
means  to  be  adopted  to  prevent  the  mischief  dealt  with,  leaving 
particulars  as  to  performance  iQore  or  less  to  the  discretion  of 
those  whose  conduct  is  the  subject  of  the  regulation,  a  provis- 
ion that  performance  in  a  particular  way  shall  be  deemed  suf- 
ficient for  that  purpose  does  not  imply  that  any  other  method 
sufficient  therefor  in  fact  shall  not  be  deemed  likewise  sufficient 
in  law.    Perrault  v.  M.,  Bt,  P.  d  8.  B,  M.  R.  Co.  520 

Special  or  private  law.    See  Municipal  Corporations,  5. 

STATUTES  CITED,  Etcl 

Constitution  of  Wisconsin. 
Art 


1,860.      8     - 

-     338,  340 

Art         I.  soc  17    - 

-        -    148 

I,    "       9    - 

-        -      61 

**        IV,    "     81    - 

-     168,166 

I,    "     11    - 

-     338.340 

"     XIV.    "     13    - 

-        -    365 
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STATUTES  CITED,  Era— con. 


185a 

1871. 
187a 
1877. 
1887. 
1887. 
1891. 

188a 

180a 
1895. 
1899. 
189a 
1899. 
1899. 
1901. 
1901. 
1901. 


Session  Law& 

Ch.  120,  8608.  203-218    - 
"    166    - 
"    213    - 
"    246    - 

"    162,  subob.  7,  sec&  1-5 
162,       "     7,  860.  2 


148 
586 
258 
587 
165 
169 


124,       "  VI, 
8ubd.  1 
59   -       - 
810,  86a  6 
808   -       - 
197    -       - 
856    - 

856,  sea  1680A; 
356,    ••    1681—2 

9  - 
129  - 
354    - 


85, 


801 

-  384 

-  169 
824,  325 
103.  105 
589.  595 

-  592 

-  593 


158.  159,  161-163 

-    375 

355,363 


RBVISED  STATtTTES  OF  185a 


Statutes  of  1898^  con. 

Soction    18475         -       -     108,105 

1550  -       -       -     800, 301 

1680  -        -        -     589, 595 

1698  ....    406 

8ection8  1698-1702A;  (Ch.  80)  -  405. 

406,408 

Section    1694  -        -  899,  403,  406-7 

1694a         ...    406 

-  1764   -        -        -     447, 4.^ 

1765    -  871-2,  875,  377,  380 

882-3,  886-8 

1809  -  -  -  34,  44,  45 
1809a  -        -        34,44 

1810  -  521.  52(MJ,  530 
1941—52  ...  687 
2024,  8ub6ec&   19,  21 

(p.  1529)    -       -    452 
*«         2024,  subsea  40   (pi 

1535)         -        -    887 
2037  -        -      272,274,276 


Ch.  84,  sec.  11  - 
•'    84,    *•    11, 8ubd.  5 


-  441 

-  487 


Revised  Statutes  op  1878. 

Section    1061    ....  687 

Sections  1693-1702  (Ch.  80)     -  405 
SecUon   2081    -       -       -     437,441 

2306   ....  443 

3850    -        ...  442 

3850,  subd  5      -       -  442 

4282-4806  (Ch.  179)    -  404 

&  A;  B.  ANNa  Statutes. 

Sections  1698-1702u  (Ch.  80)  404, 405 
1702<i-1702tt(Ch.80a)   404, 
405 
Statutes  of  1898. 


Sections 
Section 


Sections 

Section 

Sections 

Section 

Sections 


174,180  -  -  -  451 
664  -  -  .544,545 
694  -  824,826,827,540 
541,543 


706,708    - 
709,  subd.  8 
711,714    - 
750   - 
862-865     . 


640,  543 
8-24,  827 
540.  543 
596,  599 

-    477 


925— 1-925— 269  (Ch. 

40a)       -         159,  161-2, 

168-9 

925— 190-925— 197a      167 

Section    1044   -       -       -       -    568 

1061    •      559,568,581,586 

••  1140   ....    546 

1210d  .      168-9,161-3 

Vox.  117  —  46 


Sections 
Section 


Sections 
Section 


2077  - 

2078  - 
2083,  2089 
2256  - 


2810  - 

2313  . 
2448-2445 

2452  - 
2464a 

2582  - 

2585  . 

2608  • 

2668  - 

2669  - 

2670  . 

2671  - 
2682  - 


2853  -   - 

2868  . 

2872  - 

2900  . 

2902  - 

2915  - 

2918  - 
2918,  subd.  7 

2982  . 


209 

-  206,  209 
142,  147-8 

-  -    69-61 

15,  18 

.  268,  271 

18,  20 

-  892 

-  596, 600 

-  324,  326 

-  696,  699,  600 

.  466 

-  71 

-  250 

-  170,  181,  182 

-  170,  183 

-  182 
.   193,  203 

82, 170,  182,  184 

-  67,  170,  181-3 

-  -   67 

-  42 
76,  81 

-  463,  465 

-  576-578 

-  578 

-  58,60,61 

-  128, 663 

-  467 
467,  636,  638 

90.91 


Sections  2942-2945  . 
Section    2982,  subd  15 

3029  -  -  142,  144,  147-8 
Sections  8080-3034  -  -  -147 
Section  3035  -  -  142,  144,  147-8 
Sections  3036-3088  -  -  -  147 
Section    8069  -       -        -     589, 540 
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STATUTES  CITED,  Era— oon. 


Statutes  of  1898— oon. 


Statutes  op  1898  — con. 


Section   8069,  subd.  2 

-    467 

Section    3838  -       - 

-     889, 898 

8070  - 

-     465, 467 

3840  - 

-       .    393 

8156  - 

408,  411.  412 

3923  - 

-     650,668 

SectioDB  8204^251  (Ch.  140)   -  371, 

8927  -        - 

-       -    894 

376-7,  379 

3929  -      893,  480,  481,  485 

Section    3223  -       - 

370,  376-8 

3930  -       - 

-       -    803 

3224  -       - 

-    376 

Sections  3931,  3984  - 

.        -    894 

3314  -       . 

-  76,  79,  83 

Section    4034  - 

-     480,483 

3315  -        .  76.  83,  212,  220 

4039  -       - 

-     636^638 

3320  - 

-    220 

4068  - 

193,  201,  202 

3324  -       - 

-    ^12,221 

"         4070  - 

-     192,200 

3463  . 

-        -    477 

4073  .        - 

-    358 

3466  - 

-     475, 477 

4210  -       - 

.    323 

3574  - 

-       -    579 

Sections  4211,4212  -  818, 82^^428, 

Sections  3716,  3719,  3721         -    397 

432 

3722,  3723  - 

-     897, 398 

Section    4212,  subd  8 

.        -    822 

Section    3728& 

-    398 

4215  - 

-     428, 432 

Sections  8728,  8730  - 

-    898 

'<         4222,  subd.  1 

-        -    577 

Section    3758  - 

-       -    398 

"          4257   - 

-    622 

3772  -       - 

-  395,    309 

Sections  4362,  4863  - 

697,606-7 

Sections  3815.  3817  - 

-        -    393 

Section   4504  -       - 

•     850.852 

Section    3823   - 

-     650, 658 

Steam  Engines.    See  Highways.  6. 

Stock  and  Stogkholdebs.    See  Cobfobations.  8-10. 

Stbeets.    See  Municipal  Ck)BPOBATioNS.  1-11. 

SuBcoN tractors.    See  Liens. 

Subrogation.    See  Chattel  Mortgages.  3. 

Substitution  of  attorney.    See  Attobnets  at  Law. 

SUPFLEMENTABT  PROCEEDINGS.     See  EXECUTION.  2.     EXEOUTOBS.  8. 

SuPBEME  Court.    See  Appeal.    Prohibition.    Res  Judicata.  2. 


TAXATION. 

Assessment:  Board  of  review:  Jurisdiction:  Evidence. 

1.  The  agent  of  one  to  whom  lumber  was  assessed  for  taxation  testi- 

fied before  the  board  of  review  that  all  said  lumber  had  been 
sold  prior  to  May  1,  and  produced  in  evidence  the  contracts  of 
sale.  Heldy  that  if  the  contracts  were  effectual  to  pass  the  title 
such  evidence  of  nonownership  overcame  the  presumption  in 
favor  of  the  assessment.    Btate  ex  rel.  Vilas  v.  "Wharton,       668 

2.  Where  the  evidence  before  the  board  of  review  as  to  the  owner- 

ship of  assessed  property  is  conflicting,  the  decision  of  the 
board  on  that  question,  honestly  made,  is  not  subject  to  Judi- 
cial review.  IIM. 

3.  Letters  and  afladavits  of  the  purchasers  of  property  are  not  ad- 

missible as  evidence  before  a  board  of  review  upon  the  question 
whether  the  title  passed  to  them  prior  to  May  1.  Ihid. 

4.  Under  sec.  1061,  Stats.  1898,  requiring  the  board  of  review  to 

hear  and  examine  under  oath  any  person  who  shall  appear  be- 
fore them  in  relation  to  any  assessment,  and  to  increase  or 
lessen  the  same  to  the  true  valuation,  the  board  need  not,  be- 
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fore  receiying  sach  testimony,  give  notice  to  the  persons  likely 
to  be  affected  thereby.  /bid. 

5.  It  was  shown  by  undisputed  afflrmatiye  evidence  before  a  board 

of  review  that  part  of  a  quantity  of  lumber  assessed  to  certain 
persons  did  not  belong  to  them.  The  board,  contrary  to  law, 
allowed  the  assessment  to  stand  without  reduction.  Upon  cer- 
tiorari, the  board  being  no  longer  in  existence,  so  that  there 
could  be  no  remission  of  the  record  to  it  with  suggestion  of 
a  proper  decision,  the  action  of  the  board  in  retaining  said 
assessment  upon  the  roll  is  wholly  reversed.  Ibid. 

6.  Where  a  board  of  review  commits  Jurisdictional  error  in  in- 

creasing the  valuation  of  property,  injustice  to  the  owner  is 
presumed,  in  the  absence  of  any  showing  to  the  contrary  in  the 
record  of  the  proceedings  of  the  board;  and  upon  a  proceeding 
by  certiorari  to  challenge  the  assessment.  If  there  is  no  affirma- 
tive showing  that  substantial  justice  has  been  done,  it  is  error 
to  quash  the  writ  upon  the  ground  that  the  petitioner  has  not 
shown  Injustice.    State  ex  rel,  John  R.  Davis  L.  Oo.  v.  Sackett, 

680 

7.  A  board  of  review  has  no  jurisdiction  to  change  the  assessor's 

valuation  except  upon  evidence  reasonably  warranting  the 
change.  Ibid. 

8.  The  assessor  placed   on   the  roll   as   property   of  the   relator 

10,000,000  feet  of  saw  logs,  log  scale,  valued  at  $5  per  thousand. 
Relator's  bookkeeper  testified  In  detail  before  the  board  of  re- 
view that  there  were  on  hand  on  May  1st,  10,244,167  feet  of  saw 
logs,  log  scale,  which  would  make  about  13,000,000  feet,  mill 
run,  of  manufactured  products.  Other  witnesses  testified  that 
the  amount  so  on  hand  would  not  exceed  10,500,000  feet,  log 
scale.  On  such  evidence  alone  the  board  increased  the  assess- 
ment to  13,500,000  feet  at  $5  per  thousand.  Held,  that  in  so 
doing  the  board  exceeded  Its  jurisdiction.  IMd. 

9.  Under  sec.  1061,  Stats.  1898,  notice  to  the  property  owner  of  an 

intention  to  increase  his  assessment  is  a  condition  precedent 
to  the  power  of  the  board  of  review  to  do  so,  and  the  disre- 
gard of  that  statute  is  jurisdictional  error.  Ibid. 

10.  A  sawmill  property,  including  several  parcels  of  land,  was  as- 

sessed as  an  entirety  at  $41,275.  The  only  evidence  before  the 
board  of  review  was  that  the  buildings  and  machinery  were  in- 
sured for  $35,000,  and  that  the  Insurance  companies  required 
such  property  to  be  insured  up  to  its  full  value.  The  board 
increased  the  valuation  $13,050.  Held,  that  in  thus  acting 
'    without  evidence  the  board  exceeded  its  power.  Ibid. 

11.  In  a  petition  for  a  writ  of  certiorari  to  review  the  action  of  a 

board  of  review  in  Increasing  relator's  assessments,  it  was 
proper,  in  order  to  show  that  the  board  acted  inequitably,  to 
include  a  statement  that,  without  evidence  justifying  it,  the 
board  reduced  the  valuation  of  property  of  third  persons.    Ibid. 

Special  assessments.    See  Municipal  Gospobations^  1-8. 

Sales  for  taxes.    See  Tax  Titles. 

Taxes  Paid:  Recovery  and  repayment.    See  Mobtgages,  9.    Vendor 

AND   PUBGHASEB,   7. 

TAxrATEBS'  Action.    See  CJounties,  5-7.    Qtio  Wabrahto,  1. 
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TAX  TITIiBS. 

Offer  to  pay  taxes  or  redeem  hefore  issuance  of  deed. 

1.  If  a  person  <^er8  to  pay  to  the  proper  officer  the  tax  upon  cer- 

tain land  for  a  particular  year,  or  to  redeem  the  land  from  a 
tax  sale  for  such  tax,  and  the  officer  informs  him  that  there 
is  no  tax  to  be  paid  or'  tax  sale  to  redeem  from,  and  he  in  good 
faith  relies  thereon,  a  subsequent  tax  deed  based  on  such  tax 
will  not  pass  title.    Nelson  v.  Churchill,  10 

Sale  of  certitlcates  hy  county:   **Face  value.** 

2.  The  words  "face  value"  in  sec.  €64,  Stats.  1898  (providing  that 

no  county  board  shall  sell  any  tax  certificates  owned  or  held 
by  the  county  at  less  than  the  face  value  thereof,  unless  previ- 
ous notice  has  been  given  of  their  intention  so  to  do),  mean  the 
amount  named  in  the  certificate,  for  which  the  land  was  sold, 
without  interest  thereon.    Olson  v.  Tanner,  544 

8.  The  word  "face."  used  in  said  sec.  664  prior  to  the  revision  of 
1898,  meant  the  same  as  the  words  "face  value."  Ibid. 

Tbnakcy  in  Ck>MM0N.    See  Landlord  and  Tsnaitt.    Sales,  1. 

Tttle. 

To  crops.    See  Landlord  and  Tenant. 

To  personal  property  generally.  See  Chattel  Mobtgagbs.  Fraud- 
ulent Conveyances,  2-5.     Saucs. 

To  land.  See  Adverse  Possession.  Courts,  1.  Deeds.  Equity. 
Frauduucnt  Convetanoes,  1,  6-8.  Insurance,  1-3.  Mortgages, 
11.  Partnership,  4-^7,  13.  Public  Lands.  Religious  Societies. 
Tax  Titles.  Trusts.  Vendor  and  Purchaser.  Waters. 
Wills,  6. 

'A>bts.  See  Action,  1-3.  Landlord  and  Tenant.  Malicious  Prose- 
cution. Municipal  Corporations,  9-11.  Nuisances.  Plead- 
ing, 2.    Railroads.    Sales,  13,  14.    Towns.    Waters,  2-4. 

TOWNS. 

A  town  authorized  by  statute  to  construct  and  maintain  a  levee  for 
the  purpose  of  protecting  lands  from  overfiow  by  a  river  is  not 
liable  to  an  owner  of  such  lands  for  injuries  thereto  resulting 
from  negligence  in  maintaining  such  levee.  Barden  v.  Portage, 
79  Wis.  126,  distinguished.    Spellman  v.  Caledonia,  254 

Transactions  with  agent  since  deceased.    See  Witnesses,  2. 

TRIAL. 
Continuance:  Discretion. 

1.  Refusal  to  grant  a  continuance,  near  the  close  of  a  trial  by  the 
court,  in  order  to  take  a  supplemental  deposition  of  plaintiff 
(who  was  ill)  upon  certain  points,  the  court  stating  that  the 
proposed  testimony  would  be  of  no  use— is  held  not  error. 
Haynes  v.  Harriman,  132 

Reception  of  evidence.    See  Evidence.    Witnesses. 

Taking  case  or  question  from  jury.  See  Bills  and  Notes,  2,  4,  5. 
Highways,  1.  2.  Malicious  Prosecution,  1.  Municipal  Cor- 
porations, 9,  11.    Principal  and  Agent,  4,  5.    Railroads,  1,  6. 
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Instructions  to  jury.  See  Cbiminai.  Law,  12-14.  Fbaudulbnt  Gon- 
VETANOBS,  3.  HiOHWATS,  3,  4.  Malioious  Pbosbcution,  8. 
Municipal  Cobfobations,  11.  Pastnsiuship,  1.  Railboads,  8. 
Sales,  14. 

2.  An  instruction  that  plaintiff  was  bound  to  establish  the  facts  con* 

stituting  fraud  "by  a  clear  preponderance  of  the  evidence/'  is 
held  not  erroneous,  although  the  better  way  of  stating  the  rule 
is  that  such  facts  must  be  established  "by  clear  and  eatisfactory 
evidence."    KUpstein  v,  Rascfiein,  248 

Verdict:  Qiiestions  for  special  verdict.  See  Municipal  Ck>BPoaA* 
TiONS,  11.    Railboads,'  2,  3,  6. 

Same:  Correction  l>y  court.    See  Appeal,  8. 

Setting  aside  verdict.    See  Afpeai.,  9.    New  Tbial. 

Trial  6y  court:  Findings  and  conclusions, 

3.  Upon  trial  of  a  question  of  fact  by  the  court  the  parties  are  en- 

titled, under  sec.  2863,  Stats.  1898,  to  a  finding  of  fact  upon 
each  material  issue  raised  by  the  pleadings,  and  to  findings  in 
reasonable  detail  covering  all  matters  as  to  which  there  is  a 
reasonable  controversy  respecting  whether  they  have  a  mate- 
rial bearing  upon  the  rights  of  the  parties  or  not;  and  are  en- 
titled, also,  to  the  decision  of  the  trial  Judge  specifically  upon 
the  minor  questions  of  law  applicable  to  the  facts  found  upon 
which  the  ultimate  conclusion  of  law  must  rest.  Farmer  v.  St. 
Croix  Power  Co.  76 

4.  Failure  to  make  findings  and  conclusions  as  above  indicated  is 

error,  but  will  not  work  a  reversal  unless  it  appears  probable 
that  the  substantial  rights  of  the  unsuccessful  party  may 
thereby  have  been  injuriously  affected.  Ibid. 

Correction  of  mistakes f  omissions,  etc.:  Discretion. 
6.  Two  or  three  months  after  the  filing  of  findings  and  entry  of 
judgment  the  court  ordered  that,  on  payment  of  $5  costs,  the 
complaint  be  amended  so  as  to  conform  to  the  proofs  and  that 
a  certain  finding  be  added  which  had  been  actually  found  by 
the  court  from  the  undisputed  evidence  but  inadvertently  omit- 
ted from  the  written  findings.  Held,  not  an  abuse  of  discre» 
tion.    Hansen  v.  Allen,  61 

TRUSTS   AND  TRUSTEES. 

See  ExECunow,  2.    Limitation  of  Actions.    Mobtgages,  11.    Public 

Lands,  4. 

1.  It  is  not  necessary,  under  the  statute  requiring  an  express  trust 

relating  to  lands  for  the  beneficial  interest  of  any  person  or 
persons  to  be  created  in  writing  fully  expressing  and  clearly 
defining  the  trust  upon  the  face  thereof,  that  the  instrument 
shall  consist  of  a  single  paper  or  formal  instruments  of  any 
kind.  It  is  sufficient  if  there  be  several  papers  relating  to  the 
subject,  regardless  of  their  form,  which  together  satisfy  the 
calls  of  the  statute.    Gates  v.  Paul,  170 

2.  A  description  of  real  estate,  in  an  instrument  conyeying  the  same 

to  be  held  in  trust,  is  sufficient  which  describes  the  subject  of 
the  trust  with  such  certainty  as  to  satisfy  the  essentials  of  a 
description  in  a  deed  of  conveyance  or  other  instrument  trans- 
ferring or  creating  an  estate  in  land.  Ibid. 
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Ultba  Vibes.    See  Coubts,  2,  3. 
Undtte  Inixttenoe.    See  Deeds,  2. 
Vauje:    Evidence.    See  Waste. 

VENDOR  AND  PURCHASER  OF  I4AND. 
See  Action,  1.     Mobtoages,   11.     Specific  Pebjobicance. 

1.  If  a  person  who  deals  with  another  In  regard  to  real  estate  is  so 

informed  in  a  general  way  of  the  existence  of  a  claim  of  a  third 
person  to  the  rroperty  as  to  bring  the  matter  of  such  claim 
home  to  him  as  a  man  of  ordinary  care  in  business  transac- 
tions, he  is  bound  to  take  notice  of  all  the  facts  which  a  fair  in- 
vestigation of  the  matter  would  bring  to  his  attention  and  is 
charged  with  -  knowledge  of  such  facts  and  the  legal  effect 
thereof.    Beehe  v.  Wis,  Mortgage  Loan  Co.  328 

2.  The  vendee  in  a  land  contract  is  entitled  to  have  it  rescinded  for 

fraud  of  the  vendor  in  pointing  out  other  land  and  represent- 
ing it  to  be  that  described  in  the  contract,  without  proof  of 
actual  damage.    Hansen  v.  Allen,  €1 

3.  Where  a  land  contract  is  rescinded  for  fraud  of  the  vendor,  the 

vendee  is  entitled  to  interest  on  his  payments  from  the  time 
they  were  made.  iWd. 

4.  False  representations  by  a  vendor  of  land  to  the  purchaser,  as 

to  the  location  of  the  boundary  lines,  were  representations  as 
to  matters  of  fact  and  not  of  mere  opinion.    Nelson  v.  Allen,  91 

5.  The  purchaser  of  lands  is  not  bound  to  know  that  the  descrip- 

tions furnished  by  the  vendor  and  inserted  in  the  contract  cor- 
rectly describe  the  lands  shown  him  and  which  he  actually 
agreed  to  purchase.  Ibid, 

6.  Where  plaintiff  negotiated  with  defendant  for  the  purchase  of 

lands  for  himself,  for  his  wife,  and  for  one  O.,  and  took  a  con- 
tract in  his  own  name  for  one  tract,  a  separate  contract  in 
O.'s  name  for  another  tract,  and  a  deed  to  his  wife  of  a  third 
tract,  he  may  have  the  contract  in  his  own  name  rescinded  for 
fraud  of  the  vendor,  without  offering  to  reconvey  the  other 
tracts.  Ibid. 

7.  Upon  rescission  of  a  land  contract  for  fraud  of  the  vendor,  he 

may  be  required  to  repay  the  taxes  paid  by  the  purchaser.  Ibid, 
Veitob.    See  Appeal,  1.    Attobneys  at  Law.    Cbiminal  Law,  7. 

Vebdict.    See  Appbai^  8,  9.    Cbiminal  Law,  15-17.    Municipal  Cobt 
pobations,  11.    New  Tbial.    Railboads,  2,  3,  6. 

Vesisd  Estates.    See  Wills,  6. 

Villages.    See  Quo  Wabbanto. 

VOLUNTABY  ASSIGNMENT.     See  AfiSIONMSHT  FOB  BeNEFTT  OF  CBEDITOBS. 

Waiveb. 

Of  right  to  exemption.    See  Gabnishment,  2. 

Of  provision  avoiding  policy.    See  Insubanoe,  1,  2. 

Of  forfeiture.    See  Insubance,  6. 

Of  objections  at  trial.    See  Railboads,  7. 

Of  defects  in  warranted  goods.    See  Sales,  10-12. 
Wabbanties.    See  Action,  3.    Sales,  3,  10-14. 
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WASTE. 

1.  The  measure  of  damages  for  waste  by  remoYlng  timber  from 

land  is  the  diminished  yalue  of  the  land,  not  the  value  of  the 
timber  in  its  manufactured  state.    Nelson  v.  Chur chill,         10 

2.  To  show  the  diminished  value  of  land  by  reason  of  the  removal 

of  timber,  evidence  of  the  market  value  of  the  manufactured 
products  of  such  timber  is  admissible  in  connection  with  evi- 
dence as  to  the  reasonable  cost  of  manufacturing  and  market- 
ing such  products.  Ibid. 

3.  The  evidence  in  this  case,  as  to  the  value  of  timber  removed 

from  land  which  was  of  no  value  except  for  the  timber,  is  held 
10  sustain  a  verdict  assessing  damages  for  waste  at  |560.    Ibid. 

WATERS. 

Boundaries  of  states:    Mississippi  river:    Jurisdiction:    Fish  and 

game.    See  States. 
Subterranean  and  percolating  waters:  Artesian  wells, 

1.  The  evidence  in  this  case — showing,  among  other  things,  that 

within  an  area  about  two  and  one-half  by  five  miles  artesian 
wells  might  successfully  be  drilled  and  flowing  water  reached 
either  in  a  stratum  of  limestone  or  in  a  stratum  of  sandstone 
at  a  depth  of  about  200  feet,  and  that  when  water  was  reached 
there  was  no  sudden  drop  of  the  drill  bit,  but  it  rested  on  the 
bottom  of  the  well — is  held  not  to  sustain  a  finding  that  the 
water  in  such  wells  was  supplied  by  a  subterranean  stream 
with  a  defined  channel,  but  to  show  that  it  came  from  percola- 
tions through  an  inclined  stratum  of  pervious  rock  lying  be- 
tween impervious  strata.    Huber  v.  Merkel,  355 

2.  The  owner  of  land  had,  at  common  law,  a  right  to  sink  wells 

thereon  and  use  the  water  from  them,  supplied  by  percolation, 
in  any  way  he  chose,  or  allow  it  to  flow  away,  even  though  he 
thereby  diminished  the  water  in  his  neighbors'  wells,  and  even 
though  in  so  doing  he  was  actuated  by  malicious  motives.    Ibid. 

3.  Such  right  of  the  landowner  Is  a  property  right,  which  cannot 

be  taken  away  or  impaired  by  legislation,  unless  by  the  ex- 
ercise of  the  right  of  eminent  domain  or  by  exercise  of  the 
police  power.  Ibid. 

4.  Ch.  354,  Laws  of  1901  (providing  that  any  owner  or  operator  of 

an  artesian  well  who  permits  it  to  discharge  more  water  than 
is  reasonably  necessary  for  his  use,  thereby  materially  dimin- 
ishing the  flow  of  water  in  any  other  artesian  well  in  the  same 
vicinity,  shall  be  liable  for  all  damages  thereby  sustained  by 
the  owner  of  the  other  well),  is  not  a  proper  exercise  of  the 
police  power.  In  effect  it  takes  private*  property  for  private 
use  and  without  compensation,  and  is  therefore  void.  Ibid. 

Lakes:  Riparian  rights:  Unlawful  drainage. 
6.  It  being  settled  that  a  riparian  proprietor  as  a  matter  of  right 
may  dam  up  the  outlet  of  a  lake  so  as  to  raise  the  level  of  the 
water  therein  to  where  it  was  at  a  for^ner  time  before  disturbed 
by  unlawful  interference  by  drainage  operations,  a  finding  that 
a  dam  constructed  by  such  proprietor  for  that  purpose  will 
cause  the  water  of  the  lake  to  rise  higher  than  before  such  in- 
terference, and  one  that  the  level  of  the  lake  cannot  be  raised 
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to  its  former  condition  without  obstructing  the  outlet  of  the 
lake  substantially  as  by  the  construction  of  such  dam,  are  mani- 
festly inconsistent,  and  no  judgment  InTolving  the  legality  of 
such  obstruction  can  be  based  thereon.  Priewe  v.  FitzHmona 
d  0,  Co.  497 

Levees:  Failure  to  repair:  LiahiUty.    See  Towns. 

WILLS. 

Contract  to  devUe  or  bequeath.    See  Contracts,  1. 
Bame:   Testamentary  tiyritings, 

1.  A  writing  stating,  "This  is  to  certify  that  the  notes  held  by  me 

against  [defendant]  shall  be  null  and  void  after  my  death  and 
noncoUectible,"  was  upon  its  face  merely  testamentary,  and 
was  revoked  by  a  subsequent  will  disposing  of  all  the  testator's 
personal  property.     Templeton  v,  Butler,  455 

2.  The  question  being  whether,  as  claimed  by  defendant,  the  tes- 

tator had  agreed,  in  consideration  of  defendant's  promise  to 
pay  ii)terest  upon  the  notes  up  to  the  time  of  his  father's  (the 
testator's)  death  and  to  refrain  from  paying  the  principal  be- 
fore that  time,  that  the  notes  should  become  canceled  at  death 
of  the  testator,  the  evidence  (stated  in  the  opinion)  is  held, 
as  matter  of  law,  insufficient  to  show  any  binding  agreement 
to  that  effect.  Ibid, 

Execution:  Attestation:  Presumptions. 

3.  The  subscription  and  attestation  of  a  will  by  witnesses  who  de> 

Clare,  over  their  signatures,  acts  essential  to  the  due  execution 
of  the  instrument,  raise  a  strong  presumption  in  favor  of  the 
fact,  which  can  be  overcome  only  by  clear  and  convincing  proof 
*o  the  contrary.    In  re  Oillmor*s  Will,  302 

4.  In  this  case  the  indefinite  recollection  of  the  surviving  subscrib- 

ing witness,  and  his  vague  impressions  of  acts  and  omissions 
inconsistent  with  the  certificate  of  due  execution  signed  by  him 
eleven  years  before,  when  the  will  was  made,  are  held  insufil- 
clent  to  overcome  the  presumption  in  favor  of  the  correctness 
of  that  certificate.  Ibid. 

Construction:   Equitable  conversion:    Vesting  of  estates. 

5.  A  will  gave  all  the  testator's  property  to  his  wife  for  life  and  di- 

rected that  after  her  death  all  the  property  be  divided  into  two 
equal  parts,  one  part  to  go  to  the  brothers  and  sisters  of  the 
wife,  share  and  share  alike.  "If  any  of  her  said  brothers  or 
sisters  have  died  or  shall  die  before  my  said  wife,  the  share 
which  toould  have  gone  to  him  or  her  shall  be  equally  divided 
between  his  or  her  children."  A  brother  of  the  wife  survived 
the  testator,  but  died  testate  before  the  wife,  leaving  no  de- 
scendants.   Held: 

(1)  It  being  impossible  to  carry  out  the  directions  of  the 
will  except  upon  the  basis  of  a  conversion  of  the  entire  estate 
into  money  or  its  equivalent  after  the  death  of  the  wife,  the 
will  must  be  treated  as  bequeathing  personal  property,  and  sec. 
2037,  Stats.  1898,  relating  to  future  estates  in  land,  has  no  ap- 
plication. 

(2)  No  estate  vested  absolutely  in  the  beneficiaries  other 
than  the  wife  until  the  close  of  her  life  estate,  and  hence  the 
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share  thmt  would  have  gone  to  her  brother  had  he  survived  her 
did  not  pass  by  his  wiU.  Smith  v.  Smith,  116  Wis.  570,  criti- 
daed  and  distinguished.    Alhition'a  Estate,  272 

WITNESSES. 

Competency:  Personal  knowledge. 

1.  Where  it  appeared  that  witnesses  had  personal  knowledge  of 

certain  transactions  connected  with  the  matter  in  suit,  their 
testimony  was  properly  received,  although  in  their  examination 
they  referred  to  facts  and  circumstances  of  the  transactions 
not  entirely  within  their  personal  knowledge.    Bright  v.  Carter, 

681 
Same:  Husband  and  wife.    See  Cbiminal  Law,  8. 

Same:  Transactions  toith  agent  since  deceased. 

2.  In  an  action  against  alleged  partners,  one  of  the  defendants 

testified,  on  cross-eii^amination  by  plaintifE,  that  ten  years  be- 
fore the  trial  he  had  paid  to  an  agent  of  the  partnership  %1  for 
the  privilege  of  trading  one  year  at  its  store  and  had  at  that 
time  signed  the  list  of  names,  handed  to  him  by  said  agent. 
The  agent  was  then  acting  as  clerk  in  the  store,  but  it  appeared 
that  he  had  died  before  the  giving  of  the  note  on  which  the 
suit  was  brought  On  redirect  examination  the  court  held  the 
witness-  incompetent  to  testify  to  the  conversation  then  had 
with  the  agent.  Held,  that  the  exclusion  of  such  conversation 
was  error,  under  sec.  4070,  Stats.  1898,  because  plaintiff  had 
first  examined  the  witness  as  to  such  transaction,  and  also  be- 
cause the  agent  was  not,  within  the  meaning  of  that  statute, 
"an  agent  of  the  adverse  party  [plaintiff]  or  an  agent  of  the 
person  from,  through  or  under  whom  such  adverse  party  de- 
rives his  interest  or  title."    Moore  v.  May,  192 

Examination  of  adverse  parties:  Cross-examination. 
8.  In  an  action  against  alleged  partners,  where  the  answering  de- 
fendants denied  that  they  were  members  of  the  firm,  non- 
answering  defendants  were  not  parties  adverse  to  the  plaintiff, 
subject  to  examination  as  such  under  sec.  4068,  Stats.  1898; 
and  when  they  were  called  as  witnesses  by  plaintiff  it  was  error 
to  refuse  to  permit  the  answering  defendants  to  cross-examine 
them.  IMd. 

Words  and  Phrases. 
Adverse  party,  in  statute.    See  Witnesses,  2,  3. 
All  persons.  In  statute.    See  Intoxicating  Liquors. 
When  it  is  approached,  in  statute.    See  Hiohwats,  5. 
Bill  of  exchange,  in  statute.    See  Bills  and  Notes,  6. 
Capital  fully  paid  in.  In  statute.    See  Corporations,  8,  9. 
Claim  against  deceased,  in  statute.    See  Exectttors,  2. 
Concurrent  jurisdiction,  In  statute.    See  States,  3-6. 
Written  instrument  as  being  a  conveyance,  in  statute.    See  Ad- 
verse Possession,  1,  4. 
Cruel  or  unusual  weapon.  In  statute.    See  Homioidb,  1. 
Extraordinary  services.  In  statute.    See  Executors,  4. 
Face  and  face  value,  in  statute.    See  Tax  Titles,  2,  3. 
Increase  of  salary,  in  statute.    See  Counties,  8. 
Indebtedness  for  goods,  etc.,  in  contract.    See  Partnership.  12. 
Note,  in  policy.    See  Insurance,  4,  5. 
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Damages  occasioned  by  want  of  fence,  in  statute.    See  Railboads, 

9,  10. 
Ordinary  care.    See  Sales,  12. 
Privileges  or  immunities  of  citizens,  in  constitution.    See  Assign- 

MENT,   3. 

Refuse  to  satisfy,  in  statute.    See  Judqment,  1. 

Entire  season,  in  contract.    See  Principal  and  Aoent,  2. 

Special  or  private  law,  in  constitution.     See  Municipal  Oosfoba- 

TIONS,  5. 

Subcontractor^  in  statute.    See  Liens,  2,  3. 

Subject  to  approval,  in  contract.    See^  Sales,  6. 

Trustee  of  an  express  trust.  In  statute.     See  Limitation  op  Ac- 
tions, 2. 

Unreasonable  search  or  seizure.  In  constitution.     See  Cbiicinal 
Law,  4. 

Use  and  occupation,  in  ^contract  and  will.    See  Partnership,  4,  5. 

Without  authority  of  law.    See  Municipal  Gobforations,  1. 

Witness  against  himself,  in  constitution.    See  Criminal  Law,  3. 
Writs.    See  Certiorari.    Execution.    Habeas  Corpus.    Injunotiow. 
Mandamus.     Prohibition.     Quo  Warranto. 


J.M. 
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